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The  declaration  alleged  thCt  the  plaintiflF  had  buili  eight  housis  fronting  S. 
Fehx  street,  which  at  one  et^d  opened  into  St    Rn„„.    ♦         .  .  ^  ^' 

f.u,'  oio^d  .p  a  Pdu  «™.,  .M  SS  LZf  S'Jrt'"";  '*  *■ 

tlXio  ioiMqaeni,  «,,  Mto,  h.d  "  be«,m.  .  ^'lT"rTv       '°  ■""*"! 
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i>nun.o„a.    street  they  had  not  committed  •*  un  alt dT  ,7"^  "'^'*'  *''**  ^"  ^'^^'-g  ^l-e 

,       fait;  "  that  th.y  had  onljr  .^rciLJt  1\T   ""^  ?  '"'^''"^  «"  «"«  ^'^^  <»« 

upon  theo.  by  their  chartW  Sl)XX^^^^  ""'  "  ^^'^  «°"^-«'» 

.I»r.WpaBe»p|^te«„rIap^pri,eerS;„^^^  exergan,  ^  p,,^.,,^ 

of  Incorporation  of  the  city  lhel^cn.u,  °7"»<'«""'.»     that  in  the  several  Acta 

•  which  they  Ve..  liable  ^^^^^^^^^^^  'f^'ignated  the  cases  in 

fro^thcexercis^ftheirpoJetlfi:'!^^^^^^^  ^He  damages  resulting 
le  changcnient  de  site  des  marches  •  ^  I„  k^  ""  ' ,  **P'^Pn»tion  forc^e ;  2, 
and  that  whilst  acting  withTnhtlS^iLoft"^""*'  ^'  "''*""  '*•'«  ''»»^'"  i  " 
We  for  damage.  The  Sea#ren  sta  oTutl  7  ^'T'  ''"^  '^"^  ""t  '*^«'  i- 
des  maisons  ou  de  la^S^L  £1^*'?"  '*""''*  "  "  P"'  ^''^  «''«''«^  «»  ^ce 
enir^  et  sortie  pa^  JZ^l^  '  "'  "^  '•^*«''-  «"»  actuellement   " 

.        that  the jtreet  ias  lawfully  rsedtdf^^  T "  '"  '""  ^roanda :  (1) 

and,  therefore,  no  wro£  had  ll  -^T  "°"^'"'**  ^^  *^«  JLegislature. 

^    will  lie ;  and  (2)  S^e  Xin^TZZt^X:  tf /"  "*'^"  '"  *'""  ^-» 
-     the  damage  complained  of  ^  ^"^  *"^*'*'*  *<»  »°J^  indemnity  for , 

The  fc^Iowing  are  some  of  the  material  facts  :- 

street.    In  its  original  state  Trlnri    T.     ' '''**^' '''^*  *«  St.  Antoine 
.         Joseph  street.    Ss  Tn  T^^      "^  '"\ ''''  plainUra  Ws  fe  St. 

O^nd   Trunk  Rail.ay'^SL^'^ThlTl^^ 

tance  from  the  plaihtirs  ho^s  the  0,^!°"^  '*"*'^^  ' 

venture  st^t.     People  co^dX^trloTfTr''"^^  ' 

street,  but  only  b>  waUyng  ovir  LT  H„^    /"°  ^™"  **»«  «*««°°  *«  St  Felix    . 

.doing,  the  by-laws%ftt  Co:;7%'rall^^^^^^^ 
arriving  by  or  waiting  fi^r  the  trlis   In^   .^  "^  ""•^^  '^^'P*""""' 

and  frequented  a  house  kent  T.     ?  ?"  manner  to  St.  Felix  Street 

which  they  could  n   wlrthr«w"\^""*^'*''*P'^^^^^^^ 
w«.  put  up.    I„  tUe  yertsea'and    86^  T  ''*  '""  *'°'-P'»'"«^  «^ 
.   /      was  greatly  enlarged,  and  the^s  traffil  f     5'  ^?r'°*"™  ^"'""y  «**«<>» 

The^arraUel^ende^^nLtlt^^^^^^^^^^ 

St.  Felix  street  to  the  south  of  thrnSr-r  '".'!'  ^""''  '^""-  •«««• 

difficult  and  dangerous.     Tol^i^thZJ''^'^'''^'^'^^^ 

the  a,rporatio„  u^dertookl^rthltutZl^^^^^^^^ 

•  new  urcet  to  tha  sooth  of  th.  ,!.«»„     tu    ^         ■       ''"  "^'  *»<'  »l>™ 

io6ctoio«d«rd,otoirttfa'rftl„  ^'""•""f'"  "'■''*  "■««'»n»»«" 

.   ™t«.g .Lr«,i. C^oLttlri.? 7* °""' "•""'•  """^ 


'\. 


,,..}; 


PRIVY  COUNCIL,  1876 


3 


Section  10  o^  thia  Act  authorized  the  Council  to  make  bj-Iaws  for  various  The  JCart^ 
imrpoBea  and,  among  others  (sub-section  6),  "  to  regulate,  clean,  repair,  amend,    n^Jliu 
•Iter,  widen,  contract,  straighten,  or  dUcontinue  the  streets,  squares,  alleys 
highways,  bndges,  side  an^  cross-walks,  drains  and  sewen,  and  all  natural  water- 
courses in  the  said  city."  •  . 

A  general  by-law  was  afterwards  passed,  section  3  of  which  is  as  follows  — 
«  The  Council  of  the  said  City  of  Montreal  may,  and  they  are  hereby  author- 
iifld  wheneyer,  in  their  opinion, Ue  safety  or  convenience  of  the  inhabitants  of 
the  city  sliall  require  it,  to  ditcontinHemj  street,  lane,  or  alley  of  the  said  city  ''  - 

or  to  make  any  alteration  in  the  same,  in  part  or  in  w^ole." 

And  subsequently,  on  the  11th  September,  1866,  a  special  by-law  relating  to 
St.  F6lix  street  was  made,  which,  after  reciting  that  it  was  deemed  expedient    * 
in  the  interest  of  the  public  to  open  a  new  street  (describing  it),  «  and  to  dis 
oonUnue  a  portion  .of  St.  Felix  street,"  ordaim>  and  enacts,  that  a  nev  stn^t 
called  Albert  S(reet  be  opened,  and  that  a  section  of  St.  Felix  street,  desdribine      '  ^ 

It  by  ^  plan  and  measurements  (being  the  part  to  the  south,  of  the  plaintiffs 
houses)  "  be  hencefortb,di8continued."j|k  • 
It  was  not  dbputed  thaUnder  theJPIrers  the  Corporation  might  lawfully 

discontinue  this  portiqn  of  the  street,  but  it  Was  contended  that  they  wewf  bound 

as  an  antecedent  condition,  to  indemnify  the  plaintiff  for  the  damage  he  would 

thereby  sustain,  and  that  erecting  the  barrier  before  doing  so  was  an  unlawful 

act  and  a  trespass.    The  whole  case,  indeed,  of  the  plaintiff,  so  far  as  this 

aoUon  18  concerned,  rests  on  the  assumption  that  his  property  h«sb«en  invaded 

in  a  way  to^oomititute  "  une  expropriation,"  which,  it  was  uiged,  could  only  bi 

lawfully  effected  in  conformity  with  Article  407  of  the  Civil  Code  of  Loyof  •    « 

qanada,  "upon  a  just  indemnity  previously  paid."    It  was  ai^ued  that  the      •  ^^'  "   : 

Statute  giving  the  power  to  make  by-laws  to  discontinue  streets  shoulibelield    -  ^ 

to  havfriKsen  passed  rabject  to  the  general  law  embodied  in  this  Article 

Article  407  jiina  thus:    "No  one  can  be  compelled  to  give  up  his  property         # 
exwpt  for  public  utUity,  and  in  consideration  of  a  just  indemnity  previously  ' 

A  similar  Article  is  found  in  the  Code  NapoUon  (Article  646) 
vThese  Articles  undoubtedly  embody  a  fundamental  principle  of  the  old       ' 
French  kw  which,  whi  st  alUing  private  property  to  be  taken  for  purposes  of       * 

public  utility,.asserted  Its  generally  inviolable  nature  by  requiring  previous  pay. 
m^^t  of  a  just  indemnity.    They  are  found  bo^h  lin  the  French  and  C«,.dian  1 

Codes  under  the  title  "  De  la  Propri^t^,"  and  In'both  follow  the  Articles  which 
oeQpe  property  or  ownership.    ' 

The  original  Article  in  the  Code  Napol,5on  wa«  in  effect  the  declaration  of  a 

principle  which,  in  France,  has  been  appliedby  numerous  special  laws.  In  the 
Canadian  Code,  also.  Article  407  is  supplemented  by  Article  1689,  which  is  as 
foUows:-  In  cases  in  which  immoveable  proper^  is  required  for  purposes  of 

ttie  auttonty  of  law.  m  themannef  and  ««,rding  tovtSe  rdes  p 

-the-^eoial^aw^^^paswd^^lwtlr^  .      — 
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ZolnerZ  "^  -  cases  of  " expropriation,"  properly  so  called,  appear  to  have 
b«eD  generally  maintained.  But  expeptions  have  been  made  in  wirksbf  uigeno,  : 

adopt,  reject,  or  modify  this  principle.  r  j,       / 

"^Oftn^' w""  h-H  long  been  mude-in  France,  and  indeed  itexisis  in  the  nature 

>.       l«s  iSe^Tr     "Pjr"'^"'"  P'«P«'Jy  «o  called,  in  respect  oi^hich  pre- 

«?„?;•."?"'''  '"".^^ifP'-'y^*  ''J^  ^he  learned-Counsel  on  both  sides  in  inviti:  / 

•  ctfid  on  n  f  ^r'^ "'  p''-^"'^ «» ^''^  -^j-»».  ^^^  PO-" 

oil  nf  n  n      ?";"''•  ""•^-^^  ''°^'*'  ^^''^^^  tbem.    Acco  ding  to  the 

will  be  found  ,n  Dalloz's  "  Bdpertoire."  tit,  "  Expropriation,"  c.  1. 

laws  klwfeTl     T  ^'  P""''^*""  '"'^  *•*"*  ■»  "^''fif"*  ««>««  -Pder  these 
dnl.  In      '  P  ^"'"''*  "'■  '''''  "»'*  *»»«  Administrative  Tribunals, 

ItZl/r^  "rr"'  'r'"""^  '"*""«^°  *'•«  P^«««"»  «»»~versy  took  place 
alorhT     :f     ""'*  "'^'"  '^'  ^''''  «  ^^"^  1810,  that  the  Courts  of  Law 
els  o/;  -T.  '"  'i'^  ""  ^"^  •"'«'""'*^  P«^«»>'«  ^  «—  o*"  P'  per" 

Cco2edTr  ;  r'  *''"'^«»'«P'--"-  of  the  Administrative  oiibunal^ 
was  confined  to  eases  of  damage;  but  conflicte  constantly  arose  as  to  whether 
particular  cases  fell  within  one  or  the  other  category,  and  the  cTuil  of  owners 

streets  were  a  fertile  source  of  them  f»««*« 

thu^Tulru^  ,r"'''\''  ''^'"  "''"'^'''^  •»  "«  "  Traite  des  Servitudes,"  and 
hat  rr    ^    >  ««»»«>ver8y.     (Vol.  12,  Art.  700.)     Assuming,  as  ho  does 

affcTa  1,       .,  ""f  °"  ^'  """'  ""  ^'^S""*«'  "  "«  ^-PPre^^ed,  or  injuriousl^ 
H^anl:  ::   ..  Ce«  "  ^'^^.-Pe'ent  authority  to  determine'  their'clai::? 
il.8  answer  IS,  "Cette  question  est  elle-mgme  fort  delicate.     C'est  le  pouvoir 

C  e     au  contraire,  d'apres  les  autres,  le  pouvoir  administratU',  parlS  ne 
8  agit  pas  d'une  veritable  ex^ro/,«„^W,  .mais  seulement  d'un  siipTe  Zmaae 
qu  .que  ce  dommage  soit  pennanent,  et  nous  avons  d.ja  dit  (referri  gt  vol^' 

itlTdoJtri  '"t  ''"  ""^^"''*'''"''  «P-bea„couH'hesiUtlon:  de^ 

^^n^"  «?«"«'-«J«'»e»t  «uivie."     Delulieu,  in  his  "  Traitd  de  I'Exprc^ 

pnution,    arrives  at  thesame  conclusion.     (See  Art.  152,  6th  Edit.,  pp  85  ^ 

rigftj  onhVkir^  "'1'  ^--Vecisions  and  authorities  the  vidjation  of 
IZiLtJ        ,''  ^"  *'■'"'***  "*  *'""^  expropriation  r6elle.»    But  in 
tS^tne  '"""'"'*'"«  •'"'^  analogoustoit,«thus:  «comm^^,^a 

Cu.^    r2rirrr  •"'"'  ^'-«P*"- <«««>»'■     (Seelidalieu,  p.  86;     . 
corZ?v  .^     J    ^  i"  "^  **  '°*^'  '*'«  '««°>»  of  ^^  decisions  appears  to  b^ 

present  day  damage  to  ri6hjonclni8iiitoit,d'ttocAB-'i,_te4itie^ 


/ 
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tooonatitu^.«exproi*P«,.",    Indeed,  upon  .  reasonable  oonslruotion  of  the  Th.Ki^„rHU. 
l-Dgujge  of^Art.  407  of  >he^  Code,  it  seems  to  apply  to  property  which  can  b.    b^«^ 
aotnally  ceded,  and.  for  whieh  indemnity  could  be  fixed  before  it  was  ceded 
The  compensation  allowed  in  France  for  "  dommage,'^  as  distinguished  from 
expropriation,"  seems  to  be  founded  on  an  equitable  principle  which  the  special 
laws  have  adopted  subject  to  the  regulations  prescribed  in  them.     But  claims       ■* 
for  damage,  other  than  that  arising  fri)m  the  cession  of  property,  being  for  the 
loss  caused  by  the  execution  of  the  works  and  as  a  consequence  of  them,  it  would  V 
be  unr^nable  to  require  previous  indemnity;  indeed,  in  many  oases,  th«r 
extent  of  damage  cannot  be  previously  ascertained.     The  distinction  between 
the  damage  which  grows  from  an  expropriation,  and  that  which  arises  from  the 
TTTJi  Tir?'""'  ^"  ''«^«^«'>  ult^rieureides  travaux  ").  is  plainly  put  and 

things  the  indemnity  for  ^  cannot  be  asseswd  beforehand,  but  should  be  the 
subject  of  a  subsequent  inquiry,  even  in  the  case  where  aa  actual  expropriation 
has  taken  place.  .  (See  Delalieu,  Art.  301  to  305  ) 

«„.tT"^T  """"'  T^  '^^  P'"'"''^  ^"^  "«»>*»  •"■  St-  Fel«  street  which  have 
21  ""''  '^'"^^I'^'^^n  «hi"k  he  has  failed  to  establish  an  exp.1 

BO  as  td  make  the  Corporation  wroog-doers,  and  their  act  in  dosing  the  street  ^ 
trespass,  and  '<  une  v,ae  de  fait,"  because  such  indemnity  hadnotbLt^r  it 

Vrc  60Wr  K      nt\**'  «P'«P""»'°-  by  this  Corporation  (27  and'S 

Irn'ilTS^^l'k":^;;^^^^^^^^^  CSeeonthis^intVonesaod 

Their  Lordships  observe  that  one  of  the  grounds  on  which  Mr    Justice 

Taschereau  has  sustained  the  action,  instead  of^nding  the  pla  ntiffto  the  £ 

mtt^'tTJ  ""T^'  \''''  ""''  '^''"'^  to,  is  that  fhepani^ialK 
mitted  to  the  jurisdiction  of  the  Court,  but  they  are  unable  to' finrsuffictt      ^ 

wh.ruir""  T"""* •" *'^ '"'''' ^^^^'y thisconciusil.  r 

WhUstupon  the  considerations  just  referred  to,  it  seems  to  their  Lordsiin. 

It   cannot  be   denied  that  the  law  of  Pranfla  Rlln«,-    f«  ♦!.  J        * 

housesadjoining  streets  rights  overlel,'rh:?n:'^^^^^^^^^ 

nature  of  servitudes.     Demolombe  enumerates  as  undoubted  he^y^ili"^ 

T^J^l^ZT^''"'''^''!''^'    The  right'of  access  to.  hSisTf     ^ 
rn^Zr     •  ?  *"^"^'"*">  ""**  '^  '•^  ««^'>  o^al'ewtions  in  the  ^t  the 
owner  cannot  get  into  or  out  of  it,  or  is  obstructed  in  doin^so,  the^ ,  ^  " 


•-■*<; 
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-;w■^««^^^^^-,,^^^■^-^-^■«»;^^ 


.  ,:"^.; 


'^f 


'  X" 


I 


•I 


1,1 


PRIVY  COUNCIL,  1878. 


torn  ft.  I«.  of  .„,h,„e™,  to  b.  p«.«,a,  „„««j)  i,^  ^  I, .^  iiy  J'J^ 
h.,0  to  ».  bjr  „th„  «^u  ..d  further  to  mch  th.  «..b,™  p.^  t^^t 

JX"rji':;.::ri:^r^^'o^rf^rE'^^^^ 
.«^^»^rsr^r2z=:ir„d%^t-of'pr 

which  gave  a  claim  to  compensatioo.     On  the  other  hand,  eeveral  autho^ 

cann.  he  interf^ed  :;itr^rtiS::::^s^ 

considers  the  passage  a  mah  enjoys  over  that  portion  of  a  st^LTZSni' 

r^e^ry  for  immediate  access  to  his  house,  to  Z,  not  a  nlhH 't^f  aJ  T 

^  -ptageof  which  he  maybe  deprived  withput  Xns  tiof 'AndT^g "ht 

'  faZrlkT  ^'r^?""'  "  P"  •'""'P'*  I'AdminUtrationdiminuaitla 

^r^eur  de  la  place  ou  de  la  rue.  on  m6me  si  eile  fermait  I.  rue  par  I'un  da  2 

bouts,  de  maniere  a  en  faireune  impasse/'     (Vol.  12,  sec  69n 
In  Dalloz,  "  K6pertoire,"  tit.  «  Travaux  Publics  "  see  816  it  i.  „;-i  *u\  * 

d  ^tat,  the  damage  must  be  material,  and  the  direct  and  immediate  consequeTce 

tindelu       T""*'.^.  ?*  Administration,  and  that  for  indirl  damlT-^ 

damage,  "La  depreciation  causae  i  une  maison  situ^e  dans  unerae.  qui  w 

re8te,duc6t4oppo8e,unecommunication'avecautre8rue8"  '"""q^*"* 

d  E  at  IS  set  out,  given  in  a  case  in  which  the  owner  of  a  house  in  .  stnJtlt 
^oulouse  one  endof  which  had  been  closed,  claimed  an  indemnity  0^^^^^^ 
One  of  the^considerants  of  this  Arret,  which  affirmed  the  juLment  of  th« 
•   ,     ConseU  de  Prefecture  rejecting  the  claim,  is  as  follows  -         ^  ' 

«  Consid^rantquesila  Rue.de  I'Orme^  .  et<J  ferm^e  aux  viiture*  4 'oelle 
de  «s  extr^mit^s  qui  aboutissait  4  la  dite  place,  elle  est  rest^e  ourr^^^ 

'        iirltif  TT     '  rf  P"  'P™"'*"  ~  conJZtuerrit  point  «i  doS  . 
direct  etmatinel qui  pfttdonner  droit  4 une  indemnity  Ac"        '  v    ^^, 

It  «*t«nly  then  appears  thit  in  Franoe  the  deprtwiation  caiteed  to',  how  b» 
■topping  one  end  of  .  rtroet,  m.ppo.jng  it  to  remain  opea  .t  the^S^    - 
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the  railway  paaaengen.  already  adverted  to.    No  doubt  the  distinctions  in  t&e 


resMed  Man  interferenoe  with  a  servitude,  nor  (etanding alone)  such  directTh.M««rrtia. 
.nd  immediate  damage  a.  will  give  a  title  to  indemnity ;  and  if  this  be  so,  there    3^ 
««msjobeno  re«K,n  or  authority  for  declaring  the  law  to  be  other;ise  in 

'  The  authorities  referred  to  ldav(f  untouched  the  question  whether,  if  a  street 
were  stopped  at  both  its  ends,  indemnity  would  be  payable.  It  is  enough  to 
say  that  should  sucba  case  arise,  it  might  possibly  be  contended  with  effect  that 
J"^^  f  ^Jr^^tion  of  the  undoubted  rights  of  adiiess  to  the  house^i  in  tM  street 
so  dosed  had  been  occasioned  which  would  give  to  tjieir  owners  a  title  to  indem- 
nity.  %     ^  .  .  * 

the  street  of  which  the  occupiers  of  his  houses  were  deprived,  he  had  sustained 
special  damage  by  reason  of  the  loss  of  customers,  who  formerly  came  from  the.^  ."  . 

railway  sta  ion  intone  street  andwere  now  prevented  from  doing  so.  and  that       " 
bus  the  value  of  his  houses  for  the  purpose  of  the  particular  trades  carried  on 
in  tliem  was  depreciated.  '  ;- 

.Jl  11^^  ^  **'"?'*  "*'*  *'''™  ""^  "•»  *"*''''^'^«'*  ™«<»  fr""  tb«  """ay       '^ 

station  to  this  street,  and  the  people  who  came  into  it  from  the  station  did  so  in 
an  megn  ar  manner  and  bypassing  over  the  lines  and  works  of  the  railway  in 
Jtraventionoftheby^lawsoftheCoibpany.    Thissourceofprofitwasobvio;^     ' 

liZrT^i*"^  "''"''"' ''°'*°"^^^'«P^™»''°«'>»-     The  street  does 
not  appear  to  have  been  much  used,  being  inconvenient,  if  not  dangerous,  frotn    ^ 
thefrequent  passing  of  railway  trains,  and.  apart  from  the  custom  of  the  iilway 

tZ^Sr""  T'  u"*''"'*"'  '"'"''  ""  ^'^'  *^«"  ^'''''^  ^^  its  being  a 

(unless,  indeed,  the  right  of  access  as  before  interpreted  is  infringed)  would  not  - 

be  such  a  direct  and  immediate  damage  as  would  give  a  claim^to^nTmnit;! 

(aee  Dufour,   '^  Droit  Administratif  appliqud."  275,  277,  329.)     A  similar 

place  the  occup.e,^  had  long  used  in  connection  with -them,  as  from  a  wharf 

dmJt  T-  "''•'"■  ^"^  ""^''"'^  '^'  ^"«'*'''*«  -PP'o-^h  to  the  houses 
diffic^t  or  inconvenient,  he  would  have  been  entiUed  by  French  law  to  indemni- 
ty upon   he  principle  on  which  two  English  decisions,  turning  upon  facts  of  the 

hT^  •       ;  ,f "   T  *•*"  '"PP^*'^  *"»««•     The  immediate  access  to  the  ^- 

hou^s  IS  notobstructed,  and  the  occupiers  of  thef had  no  special  object  WonJ         ^  " 

ialr  'I*"  ^«^,J-"  -  go-g  to  the  part  of  Z  city  whiZies  s^uth  of  fte 
iTan/lri,  "  °o  evidence  that  any  inoonveniefice  was  felt  on  thb 

72  ^r^^ir  T'**  ^'''  ^  «"^"'  ^"^^  *'»''"  «PP«»»  to  be  another 
^fle  «it1Tt'  ^  '^'^T"  "f  the  plaintiff's  houses,  hy  which  this 
g«t  of  the  city  din  be  reached,  and  which,  whilst  only  a  little  further,  is  proba. 

r^«r  "Z  ''''  '^"!?  '"^  "^*''*  *"  '^'^''^  *■«"»  the  operations  of  the 
'^m^Jibegm»m(fQ  of  the  damage,  wp,oved;,Wiia  thirlossof*fae  emtoiirgCr 


r 


I 


X^ 


f  I 


\: 


8 


PRIVlUboUNCIL,  1876. 


Xh«V*7orelal.  OAfies  on  this 
DnunmoAd.  if*  by  Way 
boundary 


ibjoct  a^o  fine.     Th*  English  decisionB  (which  »«,  only  reforrea 
Ulu«tr„...n)  a,  well  a,  the  French  h«ve  been  eonfiicting'   nd  ^, 

Midland  Railway  Co™f  ny,  L.^.,  3  C  P  97  )       '  '  ^^^^     ®~''*"  ''• 

stre^erbltTo^.wI!:?''  Tf "''  "'"  '""^  "'**  *«  *•>«  discontinuance  of  the 
r:^t^:^:5::;:i^  ^«idthebarrierwhichha«b;: 

ror  uatmag  il ,  but  it  u  a  »eU  uodcratood  rale  in  England  lb»  lb™„l.  .k 

Statutes  and  in  the  manner  Dresoriberl  hv  n,««.      t    ^     .•   "  P.   "'^^^  ''^  'Oo 

Tided  in  respect  of  all  acti  h^^^I  {^  f  In  practice  .t  is  generally  pro- 

....       V  "J^  '°'°"  ''"ds  are  "  injuriouslv  affpfitMl  "     »«-j. 

had  been  executed  without  statutable  authority        '  »««o>a8jpg„t 

aP  ftL  „-*   •.       **".*'*^-y  Proviaed  for  the  damage  which  may  be  caused  bv  anv 
Ot  the  acts  It  author  zes  to  be  donp      «,.♦  ;„  -  I^      •        a    •'^""  """'*'*  "7  any 
A  1 9SN  «.«„•  •      /•         *"  "^  °°"®*    ""'  "»  a  previous  Act  (14  aqd  15  Vict 
0  128),  provision  for  compensation  is  expressly  made  in  two  instant      TUul 
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pnating  the  sites,  saves  to  any  party  aggrieved  "any  remody  he  may  by  I;»w TiMM•rof^a| 
have  against  the  corporation  for  any  damage  he  might  Hiereby  sustain."  ^romi21«4i 

^he^oxmnX  for  theoorporation  referred  to  two  or  three  otherinstances  of  ex- 
press provisions  in  former  acts  relating  to  this  corporation,  and  also  to  sets  of 
actg  authorising  roads,  bridges,  and  other  public  works,  which  provided  compen- 
sation in  exprpss  termB,  and  contended  that  it  might  be  inferred  from  this  course 
of  legislation  that  the  intention  was  to  exofiude  compensation,  whenever  it  ffUs 
-  not  expressly  given.  /       '      /  .,         , 

On  the  other  hend,  the  Counsel  for /the  plaintiff  relied  on  the  fact  that  no 
compensation  was  provicLed  by  the  Aqt  authorizing  the  bye-law  in  question, 
•   although  the  power  it  ^oAfcrred  would/  it  was  said,  justify  an  interference  with 
properfy,  ai/d  with  undoubted  servitucles,  and  also  upon  the  difference  between 
Ei^lish  an»  French  Inw,  arising  fVom  the  existence  of  the  Article  of  the  Code, 
and  the  drsMimllar  systems  of  procedure  in  the  two  countries.     Their  contention, 
\   in/substy>ce,  was  that  the  special  Acts  should  be  read  with  and  Subject  to  Article 
4^7  of  Jhe  Code  in  the  cases  to  which  it  was  applicable,  and  also  to  the  general 
Ww  which  gave,  in  oertaiif'jfeases  at  least,  a  right  to  indenmity  fcr  damage. 
I  Whatever  may  hy6  been  the  effect  of  the  special  Acts  relating  to  this 
ebrporation  before  the  passing  of  the  27  and  28  Vict.  c.  60,  they  ipust  now 
be  read  and  conwdeted  with  it.     That  Act  is  indeed  a  Statute  upon  expropria^ 
iions.     After  reciting  in  the  preamble  that  much  difficulty  was  'often  experienced 
m;^rrymgoHt  the  law  in  force  relath.^  to  expropriatioo**)r  gurposes  of  public 
utility,  It  establishes  a  tribunal  consistuiR,  of  commi&sioners  for  determining  the 
value  of  property  expropriiited,  and  a  systembf  procedure  for  such  oases.     Then 
the  18th  section  enacts  that  these  provisions  shall  be  extended  to  all  cases  in 
which  It  becomes  necessary  to  ascertain  the  compensation  to  bo  paid  for  any 
damage  sustained  by  reason  of  any  alteration  in  the  level  of  foot^ways  made  by 
the  Council,  or  by  reason  of  the  removal  of  any  establishment  subject  to  be 
removed  under  any  bye-law  of  the  Co^jpcil,  "or  to  any  party  by  reason  of  any 
other  act  of  the  Council, /or  which  they  are  boun4  to  make  compensation." 
^  It  was  contended  for  the  corporation  that  this  general  clause  referred  only  to 
8uch  compensation  as  was  exprm^ly  mentioned  in'^their  Statutes,  though  the^ 
could  only  point  to  two  instances  of  such  compensation  which  could  satisfy  the 
words,  and  these  were  contained  in  a  Road  Act(36Geo.  III.  c.  9),  the  powers 
•7.W  rt^'r.t"''*  *°  ^he  corporation.     Whilst,  tor  the  plaintiff,  it  was 
said  that  ,f  It  be  held  that  actiops  for  indemnity  are  taken  away,  this  sweeping 
clause  ought  to  be  construed  so  as  to  comprehend  all  cases  of' damage  for  whio^ 
by  the  general  law,  indemnity  would  be  due,  and  as  being,  in  effect,  equivale^ 
to  the  common  clause  in  the  English  Statutes  containing  the  words  "  otherwise 
injuriously  affected."  , 

Reading  the  clause  in  the>tter  sense,  compensation  would  be  expressly  given 
by  It  toall  w^J  may  suffer-to  use  the  English  phrase-actionable  damage.  A 
provision  «o  thjs  effect,  if  it  be  made,  would  no  doubt  be  equitable  and  reason- 
able; whereas,  ,f  ,t  be  not  made,  the  scheme  of  compensation  provided  by  these 

^ll^lTT*".'''""'"   ^'''"  Lordships,  however;  do  not  think  U 
necessary  to  decide  m  th«  app^jal  the  question  thus  raised  ;-since,  in  whatever 
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f'   ( 


li»i«.jor«^  manner  it  mnj  be  determined,  and  whaterer  m.,  i.       u T""" " 

Dn«.n.o«d.   18th  section  of  the  27th  .nd  28th  Vroto  Jo    ^       '  *?"  *''*  °""  »««''•  »»»* 
enactment,  by  renuirin.,  i\.lZ^t  "•. **''"•  ?«"«>.  they  think  that  tbia 

be  ascertained  in  the  manner  x^x^^JSt  7u    o         T  «»"P«n»««on,''  ahdl 

-plication,  actions  of  Je^rX  ,„^^  ">«.  Statutjxcladea.  by  necessary 

enough,  therefore,  to  say  that  Hheir  Iw  T       "^^l"^  """••   "*••     '*  » 

'       their  powers,  the  pj4intirs  cU  m  ^If  1?  '  m'  "T"'*'  '""''8  «'*««*  'it^ia 

fall  to  be  determined  byThe  Com 'w '''''""•''?*  "">  "  «^  »  k''"^  which  would 

It  may  beobeervi  that  th«  "?  ""''''"  *•*" 'P*"'*'  ^ct. 

merely  .  techn^  ot   T  is ?T?;' P'^^'"™  '"  ~^  °^*''»ki««i  is  not 
in  Jones  ..  T^slste^d  SaC^     "' "  '5"  ''''^^'''  ''  »«"•'  Co-«nitteo 

-  >f-^-«-.'n.n.ctr;n'fhi;r^^^^^^^^^         "^^-'- 

they  are  claimed  are  unlawful  whilat  tl!!  „T^  r  *" '"  "^P^*  "^^  ''''>°'» 

way  Acts  supposes  that   he  actTa^^'^^^^^^^^^ 

andthisdistinTonisoneof  s„C:f'^:'^fr«^^^^^^  ^ 

proc^dings,  but  the  tribunal  to  whrkllllroll^^  ^  "*"'^^'  ^"^ 

^^^^^^^^:^^ 

'^-^\--^i\^^.mYZ^^t^Ti^'^"^:^r  "^^''^Court  of  Queen's 
below,  and  t*direct  that  Z  tZ  ^'^Z  wTZ'^t ^  ^"'«"«"^ 
must  pay  the  costs  of  this  appeal  ^'*''     '^''^  «»Pondent 

Rou^  Roy,  Q.  0.,  for  the  Appellant.  ^       ^ 

A.  ^aniarrf  for  the  Respondent.  i 


.       K^ 
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r  \  MOjfTRiBi:L;22KD  JUNE,  1877 

\  Jfo.  16S. 

V  CROSS, 

/■■•-■.  \     ■  .''■    li        -  :     /  Appiuamt; 

\  MD     :  ,     .       :■'-;■ 

MB  BRITISH  Alh^C A  INSURANCE  COMPANT  et^L, 

the  iMurtnce  void.  \      **"'"'**'''«''*'«»«' »l»e  veMel  wlU  not  render 

^OIXK,  J    distentimg.     This  io  •  ««.- V*  '      • 


-f" 

7"  ■"■";■ 

-   / 

■            -./■ 

!       ■ 

; 

^ 

•     . 

.:      "     *. 

■' ;' 

MPONDwntr. 


COUBT  OP  QUEESN'S  BENOfe,  1877. 


11 


M  the  property  of  appelknt,  on  the  11th  M«y,  1872.    The  St.  P.triok,  after       cnm 
t»kiDg  part  of  her  oargo  on  board,  aank  at  her  wharf  in  the  Port  of  Montreal,  on    ^  •J'i... 
tht  evening  of  Saturday,  the  llth  May,  1872,  being  the  same  day  on  which  the  ASni^J^a 
insiranoe  was  effeotcd. 

_  Lymans,  Clare  &  Co.  had  previously  shipped  on  board  of  the  said  steamship 
835  carrels  of  the  whole  specified  quantity  aforesaid  of  oil  cake,  intended,  as 
•toteo,  to  be  shipped  for  delivery  at  Glasgow  to  the  purchaser  there,  Cross  & 
Son,  tad  indorsed  the  said  certificate  to  the  purchaser,  transmitting  it  forthwith 
to  hiiu  as  the  owner  of  the  goods,  for  whom  Lymans,  Clare  &  Co.  had  acted  in 
the  pranises  in  like  manner  as  on  previous  occasions,  to  the  knowledge  of  the 
Insurance  Union,  and  the  purchasers,  on  information  of  the  loss,  returned  the  ^ 
certificate  to  Lymans,  Clare  &  Co.  for  the  purpose,  ,8  was.  the^by  expressly 
stipulated,  of  collecting  for  their  principal,  the  ownef,  upon  its  production  Ui^ 
the  Union,  the  loss  incurred  upon  the  partial  shipment  on  board  of  the  steam-  '    - 

ship. 

The  accident  or  misfortune  occurred  early  in  the  night  of  Saturday,  the  1 1th 
of  May,  by  the  capsiting  of  the  steamship  and  her  sinking  with  her  oarao  on 
board  under  water  at  her  wharlfin  the  harbor  here,  where  she  remained  for  . 
about  a  fortnight,  when  she  wasiraised,  and  her  partial  shipment  was  removed 
on  shore,  where  the  content»-4hi<jh  were  perishable-being  found,  iVom  their 
long  submersion,  to  have,  becomp  unfit  for  use  as  oil  cake,  and  useless  for  ship, 
ment,  Lymans,  dare  &*Co.  thereupon,  as  the  agents  of  the  plaintiff,  abandoned 
^Jhipment  to  the  Insurance  IJnion,  and  it  was  subsequently  sold  at  public 
auction  at  Montreal,  by  the  ordbraof  the  shipowners,  for  the  benefit  or*he 
insurers  and  of  all  concerned.      "    i  " 

The  circumstances  of  the  accidU  were  as  Mows  :~The  steamship  arrived 
Bafdy  at  her  destined  port  here,  iii«l  was  moored  in  the  harbor  here  at  the  Al^ 
lans  wharf,  on  the  8th  of  May.    Qn  the  following  morning  she  began  to  dis- 
charge her  inward  6argo  and,  as  i^^al,  to  stiffen  the  ship,  took  dn  board  outward 
car»9  to  replace  what  was  dischai^  of  the  other.    In  passing  through  the  Gulf 
on  her  voyagj  to  Montreal,  her  ^>per  rudder-band  was  broken  by  L  pressur,  V 
of  the  ice,  which    however,  didfM  aflect  the  ship  on  her  voyage  to  port,  «3  f 
w«  unknown  to  aU  on  board,    ^e  injury  was  not  discoveredSaccS^L^'i^^^ 
on  the  morning  of  the  llth,  ii^painting  the  st*m.     The  brtken  rudder-band 

^?n^     rr*''  ''"f  *"i'^  '^^^  ^^  •"'°*'*"'  and  completed  early  in  thi     " 

fh^  r/  tr*  ''•^'  ^^^  '^'  '*P"'  °^*''«  ^""^'"^ »»'«»«» ^'^  ordered  it  w«, 
thoughUfflvisabte  to  ascertain/the  state  of  the  next  lower  band,  and  no  other 
means  being  at  hand,  the  ship  was  order^  t<^be  tippedby  pressing  down  her 
bow  «.d  ramngher  stern   The  operation  #asbegun  about  noin  of  the  llth.  and 

.lfn»r^  '^T°'^^""~^"^P»''  of  her  oaiBo  stowed  between  deckil  aft 
with  other  cargo  shipped  from  the  grain  devator  alongside,  and  a  q^^ntity  of 

hlTL  -  "^'«"*'^  "«^  •»  the  stem  to  show  that  the  suspected  rudder 
band  was  uninjured,  and  the  tipping  was  stopped.  '         ^ 

incntJ°T"^t  *'"'*"«  '"^^  **  ^  *°  »»»«  PJ^-^ff  *»>e  partial  los. 

incurred,  thi,  actjou  was  instituted  by  him  agrinst  the  defendants,  ^intly  Z' 
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^       B..h    .     ■,'''°"'*"""'P'""'"""pi"'»'ir....io.. 

8.8.  S.;  Patrick  ,r„*Z*ri,'  ",     '.'  ""  """  "'■""'  •"'^^  I"".  *•  '"J 

P.lriok  wu  unponworti,  .  J  i.  .  '   jv    "'•"«"'  '«".  «!■•  "M  S.S.  St. 

Bj  their  third  „^  7;  "  f"'""''"''  """W  ••••■I'  f '!.»  oil  oak,  i„  ,„„,;„„. 

..bj«.  rf.„'i„.J„'S„  °"'''^"'"-  "■"""'  ''■»•'«'.«  "J-  l»rilth.t  oould  b.  th. 

declJZ..       '   '  "  ""■*"  »'■"»■""»«  <«  oil  ««t«,  M  dieged  i„  ,l.i..ir, 

» ^i.  r«p.  th.  »d  o..itJsir4~.:::?r;- °ir  '^"  -" 

"Co,j«dor.|«  th,t  .„Jer  th,  d«iia,.t«>«,  of  tli  pr^ert'o^  n.  arf..       - 
'•'•)°''8"'«'b«.te.  b,„.de,.d>,th.  Co„,.,illd«.n.i..  wh«h„i„. 
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TIM  Brittah 


m  this  joint  and  Mvenl  liability  has  been  luffioienllj  eatoblithod  by  tha  erl- 
dojce. 

The  woond  of  thew  two  minor  points  in  an  to  the  nbnndonment ;  the  action  ^'■•^•''•*- 
i«  fir  abmlute  toUi  lorn  and  no  abandonment  is  alleged.  Now,  as  amatter  of 
fact,  the  loss  was  not  total,  and  the  damnged  oil  onke  was  sold  at  public  auotloir, 
and  4ie  proceeds,  amounting;;  to  between  $300  and  1400,  wore  handed  over  d 
the  slip  owners,  and  were  never  received  by  the  insurers.  There  was  no  r^ular 
abandmment,  either  verbal  ox  In  writing,  as  I  view  the  evidence.  There  war 
no  prmtso  offer  to  abandon,  nor  any  direct  or  constructive  aoooptanoe  of  ahy thing 
of  the  lind  ;  in  this  case  I  think  this  proceeding  was  necessary,  as  the  loss  was  ^ 

not  absdute.  but  a  constructive  total  loss,  as  deadly  results  from  the  testimony  _ 

of  reoori.  But  as  beforo  remarked  in  wgard  to  the  first  question,  in  my  view 
of  the  OSS,  this  is  unimpoi^nt,  as  I  think  the  action  was  rightly  dismissed  oa 
the  grounds  set  forth.in  the  judgment.  Coming  now  to  the  important  points, 
Vtt. :  the  aeaworthinesa  or  portworthiness  of  the  steamer,' and  the  gross  negli- 
gence of  the  shipowners,  I  consider  it  beyond  controversy,  that  Cross,  the  appel- 
lant, when  ae  insured  the  oil  cake,  by  law  came  under  a  warranty  to  the  insurer 
that  the  stetmer  was  seaworthy^olVaUiUlim  oaso,_  portworthy  ;  and  in  regard  "* 
.  to  this,  and  generally  in  the  management  of  the  ship,  the^hipownors  were  bis  . 
agents.  .  ' 

The  following,  among  many  other  authorities,  establish  these  points :—  ^ 

"The  warranty  of  seaworthiness  will, bo  implied  whether  the  insurance  be 
effected  by  tht  owners  of  the  vessel  or  the  owner  of  the  goods  carried  by  her  "— 
Tudor's  Mer.  Cases,  p.  127. 

"  As  betweea  the  assured  on  goods  and  the  underwriters,  the  shipowner  must 
be  considered  the  agent  of  the  assured,  and  he  undertakes  that  the  ship  shall  be 
tight,  staunch  and  strong,  and  every  way  fitted  for  the  voyage.  If  this  under- 
taking  18  broken,  the  merchant  has  no  remedy  against  the  underwriter,  but  he 
obtains  a  full-  indemnity  by  suing  the  shipowner,  and,  between  the  shipowner  and 
underwriter,  he  is  secure."-Per  Lord  Campbell  in  Gibson  v$.  Small,  24  English 
Law  and  Eq.  Rep.  p.  60.  '  » 

"It  is  well  and  firmly  established  that  in  every  marine  policy  the  assured 
comes  under  an  implied  warranty  of  seaworthiness  to  his  assurer.  If  we  were 
to  hold  that  he  has  not  the  benefit  of  a  similar  implication  in  the  contract  which 

rif  ^w  u  '  ^r"""  *■""■  *••"  °""'^  "'^  his  goods,  the  oonseqnenoe 
would  be  that  he  wonld  lose  that  complete  indemnity  iigainst  risk  and  loss  which 
U  18  the  object  and  purpose  to  give  him  by  the  two  contracts  taken  together. 
Holding  MB  we  now  do,  the  result  is  that  the  merchant  by  his  contract  with  the 

shipowner,  having  become  entitled  to  have  a  ship  to  carry  hisgoods  warranted  fit 
for  that  purpose,  and  to  meet  and  struggle  against  the  perils  of  the  sea^  is  by  his 
contract  of  assuranoe  protect^  against  the  damage  arising  from  such  perils 
acting™^na8eaworthyship."--.fer  Field,  X,  in  Kopitoff  rs.  Wilson.  Law 
Journal  Rep.,  part  6,  vol.  46,  p.  439  (June,  1876). 

"Seaworthiness  is  a  word  the  import  of  which  varies  with  the  place,  the 
voyage,  the  class  of  .the  ship,  6,f  even  the  nature  of  the  cargo.   The  ship  may  be 
-iitfcr  porter  fivwHPisfa^and  that  inriBeariHrttoteere,  or  seaworthy  for  on^ 
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»  Md  net  fer  »«o(|Mr  or  for  oa«  oI«m  of  e.r»n  .nJ      »  / T" 

^y-mumt  not  be  overloaded  ami  ker  JlV    T         fPS'  *''^'*'''8  »•«*«•     ^A« 

peril,  it  hM  M  rn^t  in  the  .ituatipn  it  i.  L^    a        m      f   •"•  '^'"^  "*  *••• 
Omlcding  .nd  impron«*  I.^  !      ""  "^"""'J.  »ol.  2.  p.  590. 

Q.  —Do  jrou  oonsider  tho  St.  Potriolt  wn.  fl»  .« 
/udder  band  being  repaired  ?  *  '''  P"^*'^  ''^ "«» ^^ou 

"  A— No." 

WM v,tL^de:'':ifrb::;T^^^^^^^   ."  ^p^^  o.  i.  o'the:  u  .he 

'towed-  b,  being  p,«oedtr:::5r  "e^^f^^n^ra  o/ L^T ''k''^'^ 
equally  through  the  ve«el  and  .towed  in  theToli       M-      '^'"'^  '*''*"*'"**^ 

evidence  of  the  Appellant'  own  TneJT       ^  "  """'^  ^"^^  ^^^^  »»'  ^''^ 

Capt.  Stephen  (appellant',  mtness)  8av8-     "Tl,«  «v  ,  *" 

putting  too  much  upper  weialSi,  hJ    l '  .    ^'^  *""  ""*'^«  ♦«'"^«f  «>J 

the  centre  .of  gravity  too  haSTT-  bu;  hlf'"*°.1.  ^  **'"^"''  ""'''  «'  8«"J»8 
am  informed,  gave  no  ^ZLiZ^ZV''  7tk ''  ^'^  .'"'P' '"  '"  *'  ' 
with  the  protct  signed  by  Cant  St«nh!rM  ^'  o  ^  *"*  "  '"  ^ont^dwlion 
d6me«)wa.  ca«  Jby  pln^tL  I«h  '  '  ^  "^"^'^>-  "  ^l""  (the  ten- 
of  tho  accident."        '  ^        ^  ^  ""°''  P'8»"">  "^  '»'«d«'k  fonrard  on  the  day 

the  foreB,«,t  to  the  he.Vht  of  alln!    •  ».?      ^  P''*^  ?"  *••«  '^"'^  ^^^'^^  of 
quantity  of  pig  iron    plb  J  M^  W  toil  n"  'llOTSl*'"'  *  '•'^ 
deck  alon^ide  the  ba^  .f  ^MI' ^2  :f  r^MMr'' • 
had  the  effect  of  rkiring  h^r  .tern  very  much  Jt  Jf  tiKPf^?  ^} 
her  boF  very  low.-'  ^       tiwtnmff  and  pulhng  down 

'  .^'  "~"^°  y*""  opinion,  would  the  St.  P.f»<.k  i.-      .•      ^ 
wn  properly  loaded  ?  "  "  '"«  ^t.  I'atr.ck  have  tipped  over  if  she  had 

J^4^  *~#?' "»•■•    My  reawn  for  Mvioff  M  i«  ♦U*  ♦!.«      •  . .  . 
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mode  of  lotdi&g  i  tmmI  WMOontnrfloererylFBl^ff  right  rtMOb.  I^bntider  tbat 
it  wu  highly  improper  and  <|«ogeroat!  Jfl  ill  mj  eiperienoe  I  n«T(tr  mw  •  veMei 
treatwl  like  thtt  before."    /      *  A^  ~^^  '  ^ 

"  SsaworthinflM  of  the  ihip  depends  upoo  the  uses  and  parpoiws  to  whiob  It 
is  to  b«  applied.  When  thia  uie  is  to  load  MKi  atow  the  oargo  for  tbi  t'oyage, 
apd  the  veaaol  il  in  auoh  a  atate  of  repair  that  it  ii  Deoeoaarj  to  re-Uitd  the 
oaigo  for  the -purpose  oCmaking  repairs,  the  shift  ia  not  fit  for  the  «ae  to  which 
fWLft  a||>ticd.    There  is  therefore  a  non-«omplianee.«ith  tliis  warranty  sitaut^ 

a ith  the  loading  of  the  cargo,"     Phill.  6b  Ins.,  sec.  723. 
present  ina^noe,  if  the  ^ftrgo  was  not  re-landod,  it  oertaialy  ought  to 
,      .    It  was  not  competent  for  the  Messrs.  Allan  to  throw  an  extraordi- 
'ftary  and  exceptional  risk  on  the  underi^riters  in  order  to  mVt  themseUea  t||t 
expense  of  T&'landirig  the  cargo.  / 

P  "  What  that  degree  of  seaworthiness  is  which  isf^quisite  to  make  a  policy 
'  at  *nd  fVob,'  attach  upon  a  sljip  while  in  port,  has  nowhere  been  vcrry  aoco- 
rately  laid  down,  (jcnerally  apeaking,  it  may  be  said,  that  under  sueh  •  policy 
•  fthip  will  be  sufficiently  seawbrthy  to  give  inception  to  the  risk,  if  shs  be  in 
sneh  a  state  while  at  the  port  as  to  be  capable  of  being  dioved  from  one  part 
of  the  harbor  to  another  for 'the  purpose  of  repair,  and  of  being  moored  aloog^ 
side  Its  whdrveaor  quays  there  in  order  to  take  in  her  cargo."  Amould,  vol. 
2,  p.  604.  .   \ 

^Applying  this  U^  to  the  St.  Patrick,  it  is  certain  that  on  Saturday  after- 
noon, while  she  was  tlndergoing  the  process  of  being  tipped,  the  was  not  fiC"  to 
be  moved  from  one  part  of  the  harbor  to  another. 

One  of  r^pondeuts'  witnesses  (Oetiiings)  sUtes  that,  in  bis  judgment,  "  b1i| 
wa»  not  in  a  fit  condition  Ui  be  moved  at  all,"  and  Capt.  Barclay,  in  effect,  a^ 
mils  the  same  thing  when  he  says:  "  I  thought  she  could  have  been  moveA 
about  the  harbor,  but  su^uent  events  have  proved  that  it  might  have  beonf 
ansafe."  (Ist.  Dep.)  "  I  am  not  now--I  was  then-H)f  opinion  that  a  vessel 
in  the  position  she  was  in,  tipped,  could  hate  moved  about  the  harbor  or 
across  the  basin,  but  I  am  now  of  opinion  that  that  operatiQn  would  have  been 
unufe."     (Capt.  Barclay's  dep.  for  respondents.) 

The  fact  is,  as  the  result  proved,  tW  the  St.  Patrick  was  not  only  unfit  to 
be  moved  across  the  harbor,  but  was  not  even  fit  to  lie  alongside  of  her  wharf 
and  take  dargo  on  board. 

His  Honor  then  adverted  to  th^  evideqoe  as  to  the  time  when  the  tipping  took' 
place.  He  said  it  certainly  commenced  before  one  o'clock  in  the  afternoon. 
When  was  the  insnranoe  effected  ?  It  resulted  from  the  evidence  that  it  was 
effected  while  the  tipping  was  going  on.  His  Honor  enlarg«^  somewhat  upon 
^is  point,  holdjUg  tbtt  there  was  negligence  on  the  part  of  the  shipowners. 
HeconsidM^  tliat  th«  judgment  of  theCottrt  below,  irhici^ dismissed  th^aotion. 
ought  tg/fc  oontrmed.  '      '  \. 

Kahsat,  J.,  rendering  the  jddgtaient  of^the  Court:  The  facts  in  this  case 
are  not  numerous.    On  the  11th  of  May^about^ght  o'okwk  in  the  moming- 

sHter^wfatrfvid  wenf 
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V,  —"'•■"■lo.         „—■'."■""!*  yrw'ni  into  the  water  an<l  »„=    v    i      :      '  "^i""4W'y  oi  tiie 

"•»«'  teas.  The-  r«8p;„dcut«  oTt  tht  bv  ^^^7  ^T^""^  *°  -^^'^^  ««  ««•  « 
,,     "^<^^«^thi,C^„r,„„dt^c^^^P^^  But  the  principal  c^ati,: 
,     .;;  was  not  seaworthy  or  portworthy  atT^r^r^'T'''''''''^' «  ">at  the  vesael 
.   hercfbre  the  insu.anee^ever  atta^M      m        '  ?"""'°'  '»"  ^«^«*«<''  ""d 
;.nH>tod.upoahere  is  that  the  rudder  bund  wTT"' ^'"' '''"?'^''--'h'"-« 
dan.a.othateou]dbeVired    n  a    ho^r    T^^^^      This.  hoWevar,  was  a 
that  the  upper  rudder  C   wW  alnno       "V*  V  "  t"'*'"''- *«  »>«  ««»»rked 
,      broken  until  the  vessel  came  into  1   1    "'""  ^''^"''  ''^  "«*  'J'«<'«vered  to  be 
.^        stood  the  test  of  seaworthTne  .     T    r:  -/iri?'-  i''* '''''  "^  ^^^^'^^ 
band  was  tended  long  before  the  a   111     b^     "T.  ^''^  "P^^^  "^<^e' 
.      broken,  they  took  it  into  their  heads  thaK„   "1  "'''"" ^^^^^  '^'"'•l  one  band 
■     they  tipped  the  vessel  to  sec.     The  lowor      aa  "t'  ™4*  '^"^  ^  broken,  and 
object  of  tippin,  n,ay    be  disr^d^f^r  '"    ."'  ^^  "^^  *''«'^^"'  ^^  ^^^^ 
whether  the  vessel  w«,  soawortl/wheltte  '"''""'     ^''^  'J"^"'""   ^^ 

the  insurance  was  cffoeted.  the  vessd   "  .  ,       T^  ^''  ^^*«^-     I^'  ^hen 
"•■Sht  goover,  the  i-«ranc. ^grbe  n  II   T  .^K  T  ""  ^*^"*  ^''^^  «be 
t.pp.ng  having  arrived  at  any  lan^ouslL  ^      °  '"^'^^  ''"''  ?"«'  *«  'be 
-ed,  and  therefore  attached.     The"e1    „  J  '?'     m  '"'""""^  '"''^  ^een  effect- 
««  the  vea^el  was  perfectly  st^.^!      The ?„""'''''  '^'^^^  *''''*  «»  balf-past 
the  afternoon,  when  the  tippil !  ,f 'd  no   b  el?  ":.     "  '""''  '"^  '^^'^^'^  - 
«^y  view   the   turning  over  did   If  K         T"*  *^ ^  ^""S^'o^^  «tent.     In 
^VafntheevidoneethftXvi;^^^^^^^^^^^  It  is  cle^ 

there  was  not  water  enough     It  Ja .. ,      Ju   ^T''  '^'  ^"^^  'he  ground  • 
bad  there  been  three  ,.r  fo^'o^' Je?,  ":    ""T  '^^^  "  ^""««^-«  ^^-^ 
^  be  d  sehar,ed  in  this  case.     tC^^jS^''^-  ^''^  •"«»^«"  o"gbVnot  tS 
.    *b.hfy;  they  ealculated  tl«,  baW  of  I  "'r' ^'^ ''8'»'«»  their  respob- 

«"-uce  existed  and  was  not  S  4  :!r"'  ^"^  ''^'^   *»>«  ^-^-     T,!]n. 

rf'''^^'^'^^:^  ^  "''-^-"-t;  -d, 

pleaded;  it  is  not  in  issue  betwel^i?'^  ^        *'"'  *■**  P«^"*'  '»  b»«  "o   been 
/of  abandonment,  andiniodSh;^^^^^^^^^ 
0.1  eke  was  pn,ved  torbe  ^^1^    '  IT        "f  of  any  abandonment:  the 
quibble  to  have  raised  tiiatpoTntLTll?  ''  'ould  have  been  a  C 

-nd  severairy  liable  as  having  made  onl  1^1  ^"'*' ''''  ^^^^'"^«'''«  "« Jointly 
contract,  a^dthejointand-ive^'L^^^^^^^^^^^^  It  was  a  comme„ J 

judgment  must  be  reversed,  and  the   esL^  ?  •''*''"*"  ''^  ^«  ««*  «'«h.    The 
condemned  tppay  to  the  appillant  the  ar„nt"o?tr-'  ''  '^""'^  *""^  «^^-% 
Sanborn,  J.,  remarked  thaf  tuT  "*®  "'^"wnpe.  .  ' 

y-^*on,,hei„su«.nco  cove^d  anvl'"  T  '"^"^'^r  .«g«nst  barratry,  and 
t^e  vessel.    His  Honor  c^Sred^^  in!      "  "  ^''^  P"*  «^»''«  ««-"  of 
.c.^n,  and  the  insured  had  a  r'Stt^r  ^"^  "^  *''«  ^'^  °^  «>« 
'5^&rfr-j;;^^"-eheCourt^^^^ 

Cons,de„ng  that  it  is  established  by  the  evidence 
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that  oa  the  11th  day  of  May,  1872,  the  appellant  for  lawful  coDsideration  duly 

pai3,  insured  with  the  Canadian  Insurance  Union,  composed  of  tne  several  In-    ^y^  Britith 

surRDce  Companies,  respondents  in  this  eause,  one  thousand  barrels  of  linseed '^"t^^'o*^"- Co. 

cuke,  for  the  sum  of  f  4,800,  which  iqsuranoe  was  to  take  effect  firom  the  loading 

of  the  said  one  thousand  barrels  of  linseed  cake  on  board  the  Steamship  St. 

Patriok-at  Montreal,  and  to  oontinuevpntil  the  goods  should  be  safely  landed  at 

Glasgow  in  Scotland'; 

"  And  considering  that  on  the  said  1 1th  day  of  May,  after  335  barrels  of  the 
s^id  oil  cake  of  the  value  of  11682. 12  were  loaded  on  boat'd  the  said  Steamship 
St.  Patrick  at  the  port  of  Montreal,  the  said  Steamship  capsized,  and  became 
filled  with  water,  whereby  the  said  335  barrels  of  oil  cake  were  destroj^ed  and 
lost  to  the  appellant ;  "" 

And  considering  that  at  the  time  the  said  insurance  was  effected,  the  said 
335  barrels  of  oil  c^  we^e  on  board  the  said  Steamship,  and  considering  that 
the  rink  attached'as  regards  the  said  335  barrels  of  oil  cake  from  the  instant  ~^ 

the  insurance  was  effected,  and  that  the  said  Steamship  St.  Patrick  was  then 
portwotthy; 

'.' And  considering,  that  the  said  335  barrels  of  oil  cake  were  destroyed  afV^r 
said  risk  had  attached  and  by  one  of  the  perils  ii^sured  against,  and  that  the  said 
re8p<yldent8  are  therefore  responsible  for  the  loss  of  the  said  335  barrels  of  oil 
cab 

y  And  considering  that  there  was  error  in  the.  judgment  rendered  by  the 
Superior  Court  at  Montreal  on  the  22nd  day  of  December,  1875  ; 

"  This  C^rt  doth  reverse  the  said  judgment  of  the  22nd  day  of  December, 

1875,  and  proceeding  to  render  the  judgment  which  the  said  Superior  Court 

should  have  rendered ;  doth  condemn  the  said  respondents  jointly  and  severally 

to  pay  to  the  appellant  the  said  sum  of  $1682.  12,  witWinterest  on  the  said 

sum  from  th^  19th  day  of  April,  1873,  date  of  the  service  of  the  summons  in 

this  cause,  and  also  the  coets  incurred  as  well  in  the  Court  below  as  on  tho-pre- 

sent  appeal.  (The  Honorable  Mr.  Justice  Monk  disseutin-j.)  " 

t . 
Vunlop  &  Lyman  for  appellant.  .    Judgment  of  S.  C.  reversed. 

S.  Bethune,-q.  C,  Go\msa\. 

Cross,  Lunn  &  Davidson  for  respondents. 

(»•»•)  •  ;     ^^  i 
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MONTREAL,  16th  JUNE,  1877. 

Coram  Dorion,  Ch.  J.,  Monk,  J,,  Ramsay,  J.,  Sanborn,  J.,  Tkssibr,  J. 

OSTBLL,  , 

*  '  "         Appbllamt: 

AND  ; 

w"        BLAKE,  ATTOBnT-GsMiBAL,  pro  Retina,  ! 

'__    _      '  RBaPOMD|MT. 

Hbld  :— That  proceeding*  OB  behalf  of  the  Crown  are  exempt  ftom  p»yta«iUiiipi.  /      i      : 

Dorion,  Ch.  J.    The  respondent  hju  filed  a  petition  en  reprue  etiiutance, 

and  the  olerk  of  the  Court  hag  otJled  our  attention  to  the  fact-  that  the  petition  ia 
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OMell 

•ad 

Blake. 


!    i 


Th.  order  of  «,.  0,.,!^  T^^T  ""'*  '"''""°«^  "»»'''  "*■ 

(8.B.)  W  ^'*'*'°»g"»nted  Without  being  Stamped. 

COURT  OP  QUEEl^'S  BENCH,  m7. 

MONTREAL,  16th  JUNE,  1877. 

Coram  DoBioN,  Ch.  J    Monit  t    p.      ^    , 

i.,  MONK,  J.,  R^MSAT,  J.,  Sanborn,  J.,  Te88«h,^, 


POULIN  BT  Al., 
AND 

WILLIAMS  IT  At., 


'  ■'■• '-  is*-- 

H«iD  :_n,,t »  pitfty.  who  take,  delivery  of  ,ood.  «,H«».,  k  R«8P0WDM(ts. 

Jb  pped  to  hi.  .dd««,  on  the  ITndeSL  ,hTtJ7 'r*'''.  '*"°"  '»  "'•  »-«  ««« 

JofTiods,  tS^Z:f^^''  ^?'  ^''^  P'-«ff«.  Williama  & 
Louis  to  Montrei,  .  Jo  of  gtds  ^7"'  T^J  '""t  ""'^''^  ''»-'  ^o-  St. 
to  the  defendants.' Joseph  SI  Co  1"»"?^'  '^^^'  '^^'^  «*  «342.36, 
The  bill  of  Jadinrr  „n„°  /    °'' *PP*""''*«  «  this  cause. 

INVOICE. 

M.  X  Poulin  &  (^  (,ou,ht  b,  P.  A^^^^-  3««"  1«76. 
Bought  of  S.  Williams  &  Co., 

,  •  ®«n«w' Commission  Merchants, 

/  T.MtA  ^210  North  Third  street. 

These  goods  were  delivered  to  .h„       Z  ^'  ^l'  ^'  »*^«''«'* »342.36. 

-treal,.nd  accepted  b^Z     but  uZ^lX"*^' """^^^  ^'''•""  *  «<>•'  «»  M- 

Peter  Poulin,  a  brother  of  "he  alE  t  P^T'*""  «f  «  drafk  drawn  by 

>  &  Co.,  requesting  tbem  to  p^^  the'^^Vtl"'  '.'  ^.T'  ""  ^*»«'P''  ^«»«- 

,  Co.,  the  appellants  ,4fused  ^  mT  It  ^7  Tk  "'  *^*^-^^'  *°  W'"''«»«  & 

that  the  present  suit  was  brought.  ^*  ''^^^^'y  °^  *»>«  "°ount 

The  appellants  by  their  pleas  alleeed  •    Tl..»  4t         :. 
Pierre  Poulin  fit,*  respondents  on  hTown  .!       I     ^*^'  ^'"^  Purchased  ty 

.o...wa..„e?:...e^r.rX":;xt«':i:r.t:f 
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ll 


Bred  would  b|nd  the 


Iwere  sent  by  Pierre  Poolin  to  whom  they  paid  the  amoant,  and  the  a|>pellant8       paqiin 
|»re  not  responsible  to  the  respondents  whom  they  never  knew  in  the  matter.       wuitaSfrt  al. 

The  evidence  in  the  case  consists  of  the  invoice  and  bill  of  lading  attached. 

Iln  the  invoice  the  gooda°are  stated  to  have  been  sold  by  the  respondents  to  the 

Itppellants  represenlfBd  by  P.  Poulin ;  and  the  bill  of  lading  shews  that  the  goods 

jwere  consigned  by  ihe'i;eepondenita  direct  to  the  appel^nts.    The  receipt  of  the 

appellants  to  the  railway,  ^pany,  at  the  tinje  of  the  delivery  of  the  goods,  is 

not  produced,  but  Joseph  Poulin,  one  ^f  the  a|>pellant8  And  the  head  of  the  firi^ 

idmits  all  the  facts  in  his  deposition.    P.  Poplin,  gives  an  order  to  Williams  lb 

|Co.  on  Joseph  J*oulin  &  Co.  to  pay  the  amount  to  Williams  4  Co,    This  dis- 

rposes  of  the  pretention  that  Pet*  Poulin  had  boaght  these  goods  in  his  own 

name.     He  gives  notice  by  thid  Crder  to  the  appellants  that  they  must  pay 

Williams  jjc  Co.,  if/they  accept  thi  delivery  of 'these  gopds.    They  have  accepted 

[such  delivery,  and  they  are  bound  to  pay.     Sri^h  has  been  the  judgment  of  the 

I  Superior  Court,  i^d  this  Court  confirms  it  with\costs. 

MoNlK,  J.,  stated  simply  that  hi  dissented  froin^the  jndgtaeot  jlist  rendered. 

I  Ji^dgipept  of  S.  C.  confirmed. 

Archambault  tt  David,  for  appellants.  1 

E.  Barnard,  for  re8pi>ndents.    I  .    }        I 

(S.B.)  ( 
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MONTREAL,  22»D  JUNE,  11177. 

Coram  Dobion,  Ch.  J.,  Monk,  J.,V Ramsay,  J.]  Sanborn,  J.,  Tessier,  J. 

nI;    131.    i 


MONTRAITj 


WILlilAMS, 


Hbld  :— That  where  a  motion  to  amend  the  deolamtion  in  the  e 


to  alter  the  allegatloni  and  oonoluaional 
amwided  should  be  alfoided  to  the  defenc 
motion  and  pronouncing  finally  on  the  me 


an  oeporta 
int,  and  the: 
lUofthe 


Appellant  ; 

/' 

RlBPONDlRT. 

1«  of  suoh  a  natore  as  materiall/ 

'  G>  answer  the  deelaration  as 

a  Judgment  giantlnc  such 

it  the  same  time  wiU  bersTersed. 

Igment  of  the  Court  as  sufficiently 
the  Court,  which  was  in  thefbllow- 


BoRiON,  Ch.  J.,  merely  read  the  j 
explanatory  of  the  question  determined 
ing  words  : — 

"La  Cour  *  *  *  consid^rant  que  ramendcilnent  que  I'intimde  a  demand^  k  faiie 
a  SB  d^laration  en  cette  cause  par  sa  motioii  du  18  f(6vrier  1876,  oonstituait  an 
ohangement  important  nonnseulement  dans  le  libelle  mais  encore  dans  lea  con- 
clusions de  sa  d^ande  i  l  " 

"  Et  oonsid($rlnt  ^u'en  accordant  k  I'intiL^  la  permission  d'amender  sa  d^ 
claration  tel  quj^  demand^  la  Cour  Inf($rieiire  aurail  dft  donner  k  I'appelant  U 
faculty  de  r^ubndre  auz  notlvelles  all^tions  it  itox  conclosions  noodles  prises 
parl'intim^;  1  *  7         ^ 

'<  Et  oonsid^t  que  U  demande  fahe  paf  l^itiitimte  d'amender  It  iMm 
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■T" 


d«  -..rite  des  conteaiepX  L^'l^r  ^ef'  ^"  '  ^^«»^»^^^-^te 
n  a  eu  auoune  occasion  fde  r6Dondr«  a  '      ^"®  P"  ^Pns^quont  I'api)el.nt 

neure  ,  Montreal  le^gMvrieTiS;' ""'     •'"^'"*'"  '*"'^-  ^'  '«  Co«  Sup^. 
tet^e  Cour  casse  et  annuJIe  l«  ^.I  •  ■      '" 

la  motion  du  18  f^vrier^STfi! "?  LrLTA  .^1  *"*  ^""  «"P^"««"  -^He 
conformdmentalaaite  motillTS  *.*'"'''  *'''""«"^«'  ^«  <J^claX 
ia  declaration  ai„«i  an.endee  darifrh^i^^'T  '  ''•PP*'""* '^^ '^PO»drri 
de  copie  d'icelle  pour  erre  ensu^^  broLf  ""-^  *''""P^'  «^« '*  "'-Rnifioation 
ordonnant  de  plua  <,„«  Ja  pejo    ^lE  ^  """^  'i"*  ^«  ^'oi*-     Cette  co« 
»ent  interlocutoir;  du  30  ZlZcellZ         T''""''  '''"*'»^  P«r  le  jZ 
d.t  appelant  en  vortu  du  dit    u^Llf ''„?»!""?  *""^  ^^^  P-^^P«t 
r"     -  ,«'ii  en  aoit  autrenaenfrrdonn^    t  f ",  '^  ^^^  ^^  P«"  'W 
ehaque  part.e  paiera  sea  fraia  sur  le  prSappe,  .•''"  "'**  ''''"  '''^--.  <1- 
^.^cfoA  *  cb.,  for  appellant.  ,  Judgment  of  S.  C.  revereed.    ' 

^  ^p..^CV,.,  for  respondent.  •, 

SUPfiRlOB  COURT,  1878. 

MO.VTRBAL,20TH  MARCH,  1878. 
Coram  Torrancb,  J. 
~     «.  No.  2476. 

HW.D  .-n.at  the  C  ^  ^^•'  ^PP^*"'?*. 

''-'•''^•"'^"''•'•'Q-^S^^^  or  U.e A.ton.e,  G.„e^  ,,„  ^^^.  ^ 

Ange™  had  ceas^  to  be  Attorney  ^1^2  ^"""*  '"  »»>«  Hon.  A.T 
the  now  Attorney  General  pro  Reoin"  ^  P'^^S'""'  ««>«  Hon.  David  Ross 

there  was  nothing  before  the  Luttto  sh?.^t .   u'"""'""'  *>"  ^''^  ground  that 
"^T^  to  be  Attorney  General  ''''  ^^"^  *''«  Hon.  A.  R.  Angers  had 

l-^'^e;:::^^!:^^  that  .t  wou.  ta.e  no«.  Of  What  was 

i;S^;^;^'';•''•^•  \  Motiongranted. 

^«^«rfYc«effe,foropposant. 
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jations  et  oonolusiong 
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COURT  OP  QUEEN'S  BENCH,  1877. 

MONTREAL,  15th  JUNE,  1877. 

'^oram  DdEiON,  Ch.  J.,  Monk,  J.,  Ramsat,  J.,  Sanborn,  J.,  Tmsiib,  J, 

',      THE  SOUTH  EASTERN  RAILWAY  COMPANY,  v 
I  Appbuamt  : 

-  • 

LAMBKIN, 

'  RiBPOKDINT. 

IiLP  :— DhKt  •n   appeal  does    not  lie  to   the  Privy  Couittil  fl-om  a  Judgment  of  the  Qaeen'» 
Bench  ordering  a  new  trial.  ' 

DoBiON,  C.  J.     ;This  motion  is  for  an  nppea   to  the  Privy  Codbcil  from  a 
undgmept  by  this  Court,  ordering  a  new  trial,  reversing  the  judgment  of  the 
Superior  Court,  by  which  appellants  were  condemned  to  pay  the  respondent  a 
■am  of  97,000  for  damages.    The  rule  uniforily  followed  by  this  Court  i» 
that  there  can  be  but  one  appeal  to  the  Privy  Council,  and  that  from  the  final 
|judgment  rendered  by  this  Court,— Wardle  and  Bethune;  Miller  and  Coleman, 
l22nd  Junef  1875.    But  it  is  said  that  by  the  judgment  of  this  Court  the  res- 
Ipondent  has  been  deprived  of  the  benefit  of  the  final  judgment  which  he  bad  at- 
jtained  in  the  Court  below,  and  that,  therefore,  his  appeal  ought  to  be  allowed  a» 
ifrom  a  final  judgment.     The  appeal  to  the  Privy  Council  is  not  from  the  Court 
{below,  but. from  the  judgment  by  this  Court,  and  the  judgment  rendered  by 
[  this  Court  is  a  judgment  ordering  a  new  trial,  and  is  merely  interlocutory.^ 
The  case  of  Simard  and  Townsend,  6  L.  C.  Rci).  147,  is  precisely  in  point. 
I  In  that  case  the  Colirt  below  had  dismissed  the  kction  on  a  demurrer.    This 
was  a  final  judgment.    In  tlie  appeal  the  judgment  was  reversed,  and  the  par- 
ties ordered  to  go  to  evidence.    The  respondent,  who  had  obtained  the  di^- 
I  missal  of  the  action  by  the  Court  below,  and  bad  therefore  obtained  a  final 
f  judgment  in  his  favor,  moved  for  leave  to  apply  to  tl^e  Privy  CJonnoil  from  the 
I  judgment  in  appeal>    This  motion  was  rejected  by  the  Court  on  the  ground 
that  an  appeal  did  not  lie  from  such  a  judgment.     (Ch.  J.  Lafontaine,  Aylwin, 
Duval  and  Caron,  JJ.)    The  Court  is,  therefore/,  for  rejecting  this  motion  of 
the  respondent,  and  refusing  the  permission  to  appeal  to  the  Privy  Council 
prayed  for.*  ' 

Motion  to  be  allowed  to  appeal  to  the  P.  0.  rejected. 
E.  Carter,  Q.C.,  for  appellant.       .  I  ^ 

t/.  DoM<re,  Q.C,  for  respondent.  r 

(3.  B.)  ^ 


•  Vide  21  Jurist,  p.  325. 


,  jl!«" 


1,7. 


i 


.a*,  J 


.r 


w 


22 

SUPERIOR  COURT.  1878. 

SUPERIOR  COURT,  1878. 

MONTREAL,  29th  MARCH,  1878. 

Coram  Torrance,  J. 

K  So.  1079. 


CONCURBENT   GARNISHMENTS. 


appear  before  this  Court  o,  ZlTjl^  ml  ^'^^TT'  ".^™^''«"  *« 

or  should  owe  to  the  now  plaintiff  iuTn^'  '  l      '*'*'*'*  "^"^  ^''^^  ^''^d 

Macdonald  was  plaintiff  Tnd  the  now  pla  nS  T^l  '?"'-»'«-•'  -Duncan 

,wa8  to  recover  the  sum  of  $4  500  a  laiir        .r  f'"*^"*'  *'"'*  "^^  ^^^oa 

;  in  the  present  cause;  that  the  «;,  derdr     'V'' T''""' ^^^^^ 

cause  No.  1377  that  thev  owed  °7,'^''^'"^''f<?  ™a«J«  «  declaration  in  the  said 

by  the  writ  issued    usYid::trtm^^^^^^  '^^ 

themselves  of  sai^  n.o  Js    Zt  said  Jt    f  ^  "''"^  ''^'''^  °"*  *«  ^^^P^^^^ 
attachment  in  theVesent'ca^se  was    Le^^^^^  ^^'^^  V^^^^-S.  and  the 

fore  prayed  that  the  attaZeJin  Thf  "  '  """^  '^"^  ''^^*"^*°'«  '^^'^ 
The  plaintiff /demurred  to  the  co^^^^^^^^  ^'T'  °""^  '"'«''*  be  annulled, 
did  not  allegi  that  they  had  blorT'"";  f"  ""'  T""**  *'"'''  *^«  «0"*«»t«nts 
Macdonald^r  that  they' bid  ^^^'l*" '"' ^X"^' '^ '<>  «'i<J  ^-caa 
of  the  Province  unde/srVicr^rS  andT«  v*''  '""''*''  *^«"*'^"«'' 
bec>^and  did  n«t  show.an.ntelrsa-1  crtei;!:"*-  "''  ''  ^"^'^  ^^«- 
.,  ^^„,  f,r  pliiati^  cited  i>.e.a,  ^  Z^^^ 

'piaSt:ftr;j  tu  ss:::  inT  '"'^r  ^*  ^'^^  ^-^^  ^^-o*'*- 

being  an  insufficient  answ^tf  Th«  J    •       ^IT'  '^'  '^^  *•»«  contestation 
law  Of  the  P^ai.«.i3  .a^:^:,:^:::::!^        -er  in 

^■Woth^spoon,  for  phintii/'  /,    Contestation  dismissed. 

L.  O.  Zoranger,  for  defendant.  • 

(J.K.)  '  . 
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^•,  Garnishees^  and 


OpURT  OP  QUEEN'S  BENCH,  18Y7. 

MONTREAL,  saiio  JUNE,  187T.  i 

Coram  Dobion,  Ch.  J.,  Monk,  J.,  Ramsat,  J.,  Sanbobn,  J.,  TBB8«a,  J. 

.        ,  LBMOINE,  ^ 

ApphiLait  ; 


y 


LIONAIS, 


RUPOMDUIT. 


IB.D  t-Thrt  Where  a  depoilt  of  4fiOO  bM  been  made  m  seenritr  under  Art.  1179  C  C  P  on  an 
appeal  to  the  Privy  Council,  and  the  Judgment  appealed  from  leconBrmed  In  the  Privy 
council,  but  without  ooitaln  the  Priry  Council,  the  depoelt  wUl  nerertheleu  avail  to  liqui- 
date the  ooeto  In  the  Court*  below,  and  oannot,  therefore,  be  withdrawn  by  the  appellant. 

DoBioN,  C.'J.  A  question  of  oosts  ooraes  up  here.    An  action  having  been 
Ibronght,  judgment  was  rendered,  and  the  judgment  of  the  Court  below  was 
loonfirmed  by  this  Court,  with  oosts.    Lemoine  then  appealed  to  the  Privy 
[Council,  and  deposited  £500  as  security.     The  judgment  was  copfirmed  in 
^ngland,  but  wt^out  costs  in  the  Priyy  Council,  leaving  the  condemnation  as 
to  costs  in  the  Ctemt  below  and  in  appeal.    The  dBSOO  being  still  in  the  hands 
of  the  Clerk  of  the  Cwrt,  the  party  who  deposited  the  money  fo^  Lemoine  now 
#moves  for  an  order  to  hl^ve  the  dESOO  paid  to  him.     The  question  is  whether  the 
^£500  was  security  for  i^/oata  in  the  Privy  Council  only,  or  also  of  the  Courts 
I  below.    The  Court  is  c^4pinion  that  the  money  was  security,  not  only  for  the 
[costs  of  the  Privy  Council,  but  also  of  the  previous  Covts.    The  article  of  the 
[Code  is  very  dear.    Therefore  the  amount  of  costs  must  be  taxed,  and,  the 
[surplus,  if  any,  will  be  paid  over  to  the  party.  7 

The  following^s  the  written  judgment  of  the  Court : —  '  */ 

"  La  Cour  aprds  avoir  entendu  I'appelant  et  I'intim^  par  leurs  avocats,  et 
I  m&rement  d^lib^r^  sur  la  requ&te  de  I'appelant,  demandant  k  cette  Cour  de 
d^larer  que  le-4it  appelant  a  droit  de  retirer  le  d^pdt  de  la  somme  de  $2000 
[fait  par  lui  eotre  lea  mains  du  greffier  de  cette  Cour  pour  tepir  lieu  du  caution- 
[nement  requis  par  la  loi  sur  I'appel,  par  lui  interjet^  a  Sa  Majesty,  en  son 
Conseil  Privtf,  et  d'enjoindre  au  Greffier  de  cette  Cour  de  lui  accorder  un 
oprtifioat  &  cet  effet  de  manidre  d,  ce  que  sur  la  transmission  d'icelui  ij/Hpno- 
irable  Tr^sorier  de  la  Province,  le  montant  du  dit  d^pot  lui  iiofflfemisT^^ 
-'  •"  Considirant  que  le  d^oret  de  sa  Majesty  tout  en  condamnant  chaq'ue  partie 
k  payer  ses  firais  sdr  I'appel  au  ConseD  Privd  a  confirm^  le  j«^ment  rendu  iie 
cette  Cour  lei  O^e  jour  de  d&wmbre  1870; 

,*»  "  Consid^rant  que  le  jugement  de  cette  Cour  ainsi  confirm^  par  le  d^ret  de 
Sa  Majestic  condamnait  I'appelant  4  payer  &  I'intimd  les  jfrais  par  oe  dernier 
encourus  tant  en  Cour  d'appel  qu'en  Cour  de  promidre  instance; 

"  Consid^rant  que  cette  condamnation  anz  d^pena  oonstitnait  une  condamna-^ 
I  tioB  dans  le  sens  de  I'article  1179  du  Code  de  ProcAiure  Civile,  pour  laquelle' 
I  o6ndamnati(m  I'intimtf  avait  droit  d'obtenir  nn  cautionnement  avant  que  I'aiK 
[yjjelant  elit  le  droit  d'en  appeler  k  Sa  Majesty  en  son  Conseil  Privtf ; 

"Et  considdrant  que  o'lest  pour  assurer  le  paiement  de  oette  oondamnation, 
tont  auMJ  bien  que  de  tontM  les  condamnations  uMrieures  qui  pouTaient  fltie 
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fr 


de  oette  oondamnation  I'lntimd  a  aoqaia  le  droit  H'fl»r«  «.»/  a         ^  - 

(iour  de  premiere  instance  qa'on  Z^  CouT  „r      A  mtfr!*     '  """*  *" 

•2000,  et  que  Tappelant  ne^oe  r.tiJ:::  Z^^t ^ntZT.t 

A.  &  W.  Robert^n,  for  appellant.    ^'""°  "^  ''''^^y'''  ^""^'^  "J^'««*-       • 
Lacoste,  Q.C.,  for  respondent.  '  [ 

y       (8.B.)  ; 

______^ ^^^  .    '     .1 

SUPEBIOR  COURT,   1869. 

MONTREAL,  30th  NOVEMBER,  1869. \\    t 

v' 
Coram  Bkbtbelot,  J. 

'  No.  1655. 

Fletcher  V8.  Forbes  et  nl. 

'  -  /orL«  IT^sI^r  "".f  r°  *  ^"i'''''  ""''''  "«"«^  '«*'»  the  signature 
n  I    *f  ^"'^'i*''    *•>«  fi™  no'ne  of  the  defendant,  who  were  partners 
Only  the  defendant  Dresoher  pleaded.     Bv  his  niei.  hTlIlA  Fu      I 
had  been  signed  and  delivered  by  the  othef  dl^t  PoKofol' of T 

that  Porbes  had  no  authority  to  give  the  note  in  question. 
At  the  aigument  the  plaintiff  urged  that  in  any  ease  he  wa^entitUrf  ♦«  J  a 

CoDsideriog  that  the  laid  defendant  Henry  Dreaetar  h.ih  „^  k       .  • 
•ridence  the  allegation,  „f  hi.  ..id  plea.  JC^J^IZILTTT" 
atK)D,  and  f™  which  the  defendant,  are  sued  hw  no!  hZ^         7     "'"' 
^r  an,  ^^,  „  the  p^tt  of  «.id  deSa'.:  ^'^^f  "a."  ■;:^trerb« 

withontthe  InowlSld  ZltJf  I'HeoTm  t  '"'i"'"^  ^•'"• 
pWntiir  well  knew  th«  the  ^mZt^^^^^J^'T'  """^  J""  "''' 
«id  defendant  a.  .  .,..  or  a.  paHner,,  "a  d^liULS'IZ    '  I  °'  T 

.j^™g  to  th.  »,d  p..n.i»  h.  r^.,^  J^^XtLTz:;^:  • 

Lafrenayed:  Armstrong,  t^^iMS.  Actfon^i8miM|d;        ^ 

J:  cfc  a  ^66o«,  for  defendant  Dresoher.  ul 
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SUPERIOR  COURT,  1^. 
MONTREAL,  21aT  PBBRUARy,  1878. 
Coram  Dunkin,  J.^ 

No.  886. 

Dnmmond,  oootMii„g.  ';  «"»«P<»'1/,  oppoMat.;   ud  Tlu  County    „/ 

brie%  suttj,  „, ._       '   ^'  '"""''■°'-    O-Kl"  the  aicond  h«.d  the  reawn,, 

unseued  a  l.,ge  remainder  in  the  distriote  of  s!  W^l  "^^^^^^ 
part  being  ofco.par.tive.,  ^^^^Zl^^i.^^  -^ 

The  Oonnty,  plnmii^  oouU.to  U.u.  appo8itl6di>y  >  gene.;i  traver«>  in  fact  «.d 
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rT    ^?^y  "  '^'^  ''•^«  done.-  "«'''  *"  *"*«  -"^  f  ke  ia  e,«atiou 

The  ^„dH  ?„  qaeVon  w  ^t'ueT:  "TITZ'''  ^««'^'  ^  *»— 

Vic,  0.  66),  which,  by  section  17  nr„  Tj  ?^"'"**  "^  ""orporttion  fQue  32 
considered  to  be  privifeged  7.iL';  Zlt  ""*  "  '"""'  «'» A-"  J  .nd  bf 
«hall  bear  hypothec  uZ  theZ'X     ^^V^P^'tJ  of  the  p.id  C^^ 

.  '^^  t^^^-'eciviiSde'^re:^:^ 

be  in  the  form  confined  in  the  Scheduiln  ^"''^''«'  ""**  "«h.Ii  „d  n..y 
^nn  e.„  ar  the«to;"for„.  B  rTnn  ^  th.^^^^^^^^^^  *«  »"•-  M  or  in  ,„^rh:^ 
and  hypothecate  the  real  estate  and  an^'  7  ^^"'P-nj  "  do  hereby  mlSL 

--J  ••  The  whole  of  the  rai^d  1?  "*"'  '''"•'""^'  d^oribed,^;?! 

andajn,„,di„g,  thereon  erec^  arid  ^Li      ^T"^ ''''»•"  *h««'°««*i^ 
^''""K'^g- '  '  ' '  ■"'^  ''^^'^'fa'  Wurtenanceathereto.    " 

By  a  later  Act  (Que  36  Vio    «  ii-i\ 
E«^r„  Counties  Junction  Raii;.y^tpatT'  "  '"'"'"''''•  •"«»  ^''^South 

^^astern  Railway  Company ;  section  2  p^iti'  r.".Tk^*^  "  '^'  South 
having  n^ortgage  on  any  real  estate  of  SrP^"'  ''^  ^<>f  bondholder 
»n.n,pa.red.  and  1«  maintained  inht^rltll  T''^  ''"'"  «*»«'"'«  to  hav" 
this  Act  had  D^ver  been  passed  "  iT     '  "'  "«•**«  "^  privileges,  aa  thoZ 

I-rtion  of  the  said  unitedS;  ;"' r^"" ';.' -"^  «  P^^^^ 

ahall  be  called  the  Northern  sLtio^i*^  k'  ""'*^  ?^*''*  ^^""'d  Tnfnk  tu^l' 

<jj:  the  Grand  Trunk  Raili^l^Ji::'     ^hlt  ?r'  '^'"^  ^  *'^-"^" 

.      Jb«t  honda  might  be  issued,  hypothecating !?rK       ^'^'"^  ""*•*"'  thereof;"-. 

X     «»-*-«-.  and  forotherlikepu^^lt^^^^^^^^  that^ith 

two  sections  respectively.  ^     '  ^"*'*  "'^"""t'  ^ew  to  be  kept  for  the 

"4»crib«l  -follow.,  ...i^  ,t'3jX   "  »  ""y"..  «iddeb4,L," 

Comp..j,  rttUn  thae  Itoit,  iT^i.  K°-,i?^  ""?  "»*•  "''  •«  I«d.  of  tt^ 

f«*«J  .B|»id  ooQpoM  ud  btoj."        °    '^''»"*"''**«'«««Mdi.ie. 

.   ««''.d ■°^«°°^<'«M!!v«i'X"Stt.Z,''ii-^^  "^"■" 

\.  wnatever  beloogmg  to  the  said 


-4-- 


^ 


propertj  taken  In 
ywuspeoifioaJlj 
"h«o,  and  to  da- 
««>««•,  and  of  the 
Ae  in  exaoatioq 
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^.|^-..U  .„  x^  ,H,  of  Mo..™,,  ,  .Wo™  .„k.  .Hi.  „,  «.„  ^  — 


~.ting  forth  th.t  ho  could  not  dema^^„":^r    f  .^'T'""'  "^ 

'  The  Nonhern  Di^trorfhot'ti^t^^^^^^^^^  '"^'»  "  "'  ^'"« 
of  the  mid  railroad  from  the  town  nP  ^T-  ?  .^'  "'""'"'•'"K  o^  the  whole 
Orartd  Trunk  RailwaV^t  AetlnV  l      t'  ^  "**  ^"'""'  "''  '^'^''t"'".  ^  »«•• 

'"nd  at  the  termini  ofthe  mW  «i  ro  J  "  °^^'*»"'''-k'.  including  all  the 
Company,  defendant!  whhr„  1  .■  ""'  "*'"'^'  ""^^  '"  *»"•  ^"<J»  of  the  «id 
and  a^  a^id  ever^he^o  b^^^ 

-d  railroad  no';:l^  e^Lfngt.^^^^^^^^  '-'-«'•'«; 

«forcaaid.a„dabo«t66feeVi"l   24Ln  f    """  80^  to  Aeton  Vale 

SoreJ,  St.  Robert,  YamXt'D«H'''' rr" '*'".' ♦•'^'^'^ 
trietofRiehelieu  2LZ  ;«!eo  h"  '  ""•*  .^'^^  »«'"'«'>•?  of  Upton,  in  thedl 

ehamand  Wiekh«n.:l"Z-:ttfir^^^^^^^^^^^ 

runi^ng  through  the  townshin  of  A«»««   •  T    !  '  !  ""'*''  ""*"*  ^^  ^ 

theL'AvenirLch     laTd  ^ltt<rw^;^^^^^^^  Hyaeinthe;  and 

vlllo  to  L-Avenir,  being  about    2  mil     ^  ^:,'l^u]^-f'^''T^        ^ 

Tivix%  through  the  TownshiM  of  rtr.„  k  """«  ""»'»"»  «6  fi»fc  wide,  and  hin- 

trictof  Ar?habapk.  afotjd  ?hua  r'  ^  "  "'  ^'"'""''  '»  »»•«  '^•- 
the  village  of  Dru.nm  d"t  o^  he  te"  of  T""^  i"  q-ntuplie.te,  at 
district  of  Arthabaaka."     To  a^of  wh  ri.l'lJl    T  ""'  "'"^'  '"  *••• 

of  one'qnintuplicate  at  the  clpany'M^ntl  offi  "     f  '  "'"'"'**  '^  "^'^         - 
StaUon,  of  a  third  at  th«  ^'^""P"°^,".^«"*"*'  office,  of  a  second  at  the  Aoton 

of  Acton.    T^^eiriltn   T"".  '"'  "*"*''"''  '"''^  "^  *  ^'"'•th  in  the  tow^ 
ofthe^i':,fr'         "''•^"'"'^•"""^^  ofoourscexaetlyfollowst;    .  . 

^hf;::;'i^t:r;;^fr^^i:::^^  --•.ecomp.ny.obiecti^ 

foHM,  (,nd  some  of  themCit  cJrLrnlvTT^^^^^ 

force)  «i  against  aeirre  oJ  an  tdt.^  •       ***^.?  "^  ''^  "°  "«"»-  »i*'«'«» 
in-afBcleneLgainatsei.u™ora:l:Tj:^^^^^^^^^  . 

question.    So  that,  even  with  •  ZTJ   T-    J     P^""'"'  °*'*"«o*er  here  in 

consideration.  iel«'ive  to  The  s^old  «o  ''"?^  '^'^'  «">*'0'«»y.      -. 

nooondu«oneanbJLSvSn^r:?°^r''{'»4^--view.    In  fij       *" 

to  these,  if  adverse  to^elillr.-n?'^"""^  And  a  decision  ai 

open.    The  Court  h«  therefor^;  hi  r*-  '*r"'""^  "*» «»'"»«'  ^'"-tion 
Afli.-«-ir       •     n"'"**  °**t«tion  in  dealing  with  tli«m«-.* 
A  ShenTs  sale  of  part  of  a  raawav  waa  ««r{^  ♦k     T-     ,     '^'• 

"oine  21  years  ago.    ThethenMm.S  To  throngh  m  Lower  Canada    ' 

rated  in  1853,  n^der^e  A^l^V  0^03'^'  ^^^.^-P^-^.  "«>T>o-  . 

o^ita  Who,  ^d,  had  .»en  .^'t^^'^^^^^^S^-^^^ 


n 
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^                   ip  11   I                                       • 
had  built,  ornmrly  built,  a  inun  aMtinn  nr  u  .l  .  l  "'  


j~. 


\he  utile  tb( 
tl^e  phrlie|»  ^^^ 
c.\96)   imcor 
preamble  ml 
8heriflir«  sale 
Cnriilo)i  Brt||I 


^SBfcSd    ^7,"  ""  ■':  "  """"J'  """'•  »  •m«H  section  of  it,  th, 

Bp^^n.^'r^'^r"'  ^''«""«''"-  ""'••riou.I^  iLlvot.     The  whole  andc,..H   """■ 
luiiw.,co.    in  ■  hopelew  sUt*,  and  •  nuuiber  of  La  .      .  andortaking  waa 

Company.     On   on     „f  thrTNo    Un'^^^lt  ""™  '"•*''"*'  "'^'"^'  »»»• 
^      .        »^^-H.ilw,,a.mpaniTiiin^oX^^^^ 

,     «J.Uhed  aeotion  wa,   uI^/a  i„       L'^jf' The  ll  j""'  d*bt    tM,  „«„h^ 
\  o,ipo.itin„,  dftnd'anmller  nnt  in   hi  iu?  -uaponded   b,  two 

\        Int^  tho\w|orHhip  of  tUe  Con.pa„/  fhT t  ^'^  "?  *"  """^  P"«^ 

Jud^e-a  oEl    by  reason  J!„  opp^Crr  """P^"'''^  '""""•  S 

,mi.     41y.i.opp,>aition  warS4l''(^r^^^^^^^         "^  /^'^  «-' 
^k  off.t.  and  .ho  „L,.  d^^ZZZ  '"Thuior 
roated  obtained  fron/tho  LoKi.l.ture.  in  1869  an  Act  f22  Vie 

U'hl^he''''r  ""'  ^^^^"'"^  «'''-i  OoX  ';.7^ 
^rth  that  the  pn^tiea  named,  "  intereated  in  .l.-  /    l 

ihat  part  of  the/Mp„tro„i  a^d  I^n^  ai  w.t  I  "^     J!^  "* 

,       ,    .i-^n^i'H.on  theittawu  rivo^    J I  ^  '^'"^  ^'"^'^ 

priw  of  oompletinR  and  workrU  h,t    "T  r^K       "7  '"  P""'"""*"  *''«  «"'«•- 

Ftitioni  prayed  for  „„   Act  Zlm^^^^  ^  f *  """^  '"•'''"^'  •""«  ^'^   '^'^^ 

for  purcknae  by  the  new  (7/n,pany  of  th«  iil     .     I  TT  '•™'""*'"  » '"  '""de 
-le;  anJ  the  2lst  and  22/d ^tlfadd  :?\         ''^  '"^'"^  "*  ""«  ^'^'^^'^ 

"21.  Nothing  in  thii  Act  Wll- hn  »    vj 

I»rti»  inttreated  i»  the  Shirir.Vre  .„,  Z '"r^.  l!,?'™'  "  "»  P'"^  »' 
1  h.,.  to  th.  p™p.„,  „u  b,  ,fc„  ILZl^,f^T  ""•  "■•"  '""^  "'" 
.  mJilor  of  lb.  Mon.™.l  .„d  Bjt™,  M...  r  '"'  ■""'  '""""^  " 

.h.«id  c»p.„,,  ,u ..,  b.™c.x.5?;rj;°zr''"'*'-" 

mence,  p™,«d,„g,  u,  set  »ido  Ih.  mid>,l<,  „  tolfol.  7?  '"""  ">"• 

...  e  .0  .r  ..  .h.  p„p.„,  „  „,J,  .„  W,X  .^,^„;'3,7  "'•■■».  "«l"  «' 

"  22.  If  at  any  time  within  three  vpan.  «f»».  *i. 
enterprise  of  the. Montreal  and.Bytown  fiTilwav  r      P"'»"'«  «^  'h"  Act  the' 
or  creditor  thereof,  or  any  other  enCrLtloY      r"'*'-"^'  "''  '''^  ''*»"»'«Wer 
gUlature.  havingin  viewL  unidngr Xe  dtt 0^^^^^^^^^^^^^ 
way  communication,  be  resumed,  then  such  Mo„l  ,     ri'     ^''"•"  ^^  "''• 
such  bondholder  or  creditor  thereLf,  «;  ^If^ e^    ^^^^^^^^^^     ^-^Iway.  or 

take  and  acquire  the  whole  of  the  railway/rolling stockTdT^^^^^ 
tenanc«.  of  the  said  company  incorpor.^  under  re  p^t  A  !  t^^^  "'  "PP- 
the  said  company  of  their  tutlay  in  about  and  Jnir        t   '  "  '«Wment  to 
same  and  in  and  about  the  colTe'tion  L  '^  ^^'  '^'  ^r^mtion  of  th^ 

lcgdint.r««ttKe^. f  Jr,r,t  ^^^^^^^^^^^  tc^ether  with 

centum  upon  such  outlay,  deduction  being  fitL;^^^^^^^^ 
case.of  dispute  as  to  the  amount  of  sich  outT.1   r^,  \   T  P'^^'"'  •""*  >» 
.rbitration  to  be  conducted  as  hereinCfore  ;^:?ie:f  ^*'  *"  '^'^"^  ^l^- 
The  question  of  the^iBcienoy  of  this  sale  was  thus  not  adiudfcated  on.  .od, 


■^r' 


=^ 


-r-^ 
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clearly,  neither  the  parties  fal#wf|,d 'nor  j«t  tb«  I«gUhtar»,  koked  ipba  Jt  m 
baying  p«»ed  a  valid  title.  jr»    ^mm 

A  little  later,  in  1861;  occurred  the  am  of  Morriaoa  t..  The  Grand  Trunk 
Railway  Company.     Th»l  Company  wa.  th«n  in  aeriooa  difflcultij    HearT 
judgment-  had  boon  obtained  again.t  it;  apd  in  ^me  quarter-  ajrehen.ion 
exulted  a.  to  what  miRht  reanlt  from  attempt  at  enforcing  them.     The  plaintiff 
in  that  ca«.  a.  a  holder  of  preferential  mortgage  bond.,  auod  for  oVerdue  intere.t 
Mking,  further,  that  he  be  declared  entitled  to  a  finit  hypothec;  thaJthe  railwar' 
|md  ita  appurtenancea  bo  declared  uuseiaable  ,  and  that  a  .^^«.a4  or  receiver 
be  named,  to. hold  and.work  the  railway,  under  order  of  the  Cou^t  in  reapeot 
of  application  of  profiu,  accounting,  and  m>  forth.  The  judgment  of  th  a  Court  tl^ 
, token,  went  for  the  plaintiff,  ao  far  only  a.  hia  claim  of  debt  waj  io  queation   - 
A.  to  declaration   of  preferential   hypothec,   it  waa  held   that  |he   had  noi 
proved  hi.  ownerahlp  of  preferential  bond.,  a.  contra-diatioguiaied  from  the 
co«p««  upon  which  «I„..e  ho  aucd.     And   the  appointment  of  I  ^.u»tre  or 
receiver,  the  Court  alao  regarded  ««  impoasible,  under  our  ayatem  Jf  law      With 
roference  to  the  liability  of  the  road  to  m,i.ure,  it  waa  simply  hold]  "  that  under  ' 
the  .aaue  joined  in  thia  iauac,  it  i.  not  competent  in  law  for  thra  Court  to 
adjudge  and  declare  that  the  whole  or  any  part  or  portion  of  thL  uid  railway 
and  property  of  the  aaid  defondanta  cannot  legally  bo  aoFd  atkcrir.  aale '' 

i«3LtV*''^T    i!"'"'"'r  f  "i'  '""""^'^  •'"'^««  (^''«"'')   wLoLudered  that 

HhowTu  ;h       "'r""^«»»'y  ^^^^  aftor  m^careful  and  tlorough  ntudy, 

Hhowa  that  tlu.  concluHion  reaulted  in  no  wi«,  Lm  doubt  as  to  UZopoHition 

.U#     ire  s..d,  (5  L.  C.  J.,  p,.  :„a.9.)  ..  There  wmUdprobaKrC." 

,temer.ty  on  the  purt  of  any  individual  or  of  any  tribu^kaLting  that  The 

diapoaal  of  the  Grand  Trunk  Railway  ty  Sheriff,  aale,  eith-rT 

must  be  held  in  the  present  atate  of  our  law  a  practical  imp< 

do  not  consider  it  within  the  attributes  of  this  Court  to  re. 

condemning  the  defcnda,.ts  to  j,ay  ,a  the  plaintiff  a  certain  »un,  or  money  a,  i„ 

.personal  action,  and  at  0^,0  sume  time  to  declare  that  the    udgmcnt  of  the 

Court  eannoi  by  law  be  enforced  in  the  u..ual  way."     <•  Aceo.iinjf  to  the  n.od. 

01  procedure  adopted  before  this  Court,  an  adjudication  such  I  tl^  tprZ  for 

mmlhU  de  dtcnt,  or  upon  some  proceeding  equivalent  of  analLu.  to  these  and 

^  Pacing,  then,  to  the  present  case,  where,  the  p^int  is  at  list  fairlv  nut  in  i^ 
sue,- .t.s  obvious  toremaric  that  the  question  is  not  that  &  the  seizure  of  # 
raUway  in  the  abstract,  but  that  of  tlie  seizure  of  one  held  L  an  incorporated 
company  under  authority  and  in  terms  of  its  legislative  chair.     No  dol  an 

Itrin  nf  l"r  ""'"^'"■P^^''^^**  association  .might  acquire,  al  ordinary  p^pe'rty. 
a  3tnp  of  land  crossing  property  after  property  of  other  parL,  might  LsTruc 
thereon  a  railway,  and  might  work  it  much  aa  a  railway  il  clmLly  wo  ked 
But  the  questton  of  what  might  be  done  by  creditors  of  si  railway  owners  t 
not  the  question  here  promoted.    The  Company  here  hasLe  ai^f  Cdon"' 
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holds  all  li  holds,  ia  aii  u  -     T      '.  " — 

Y  expropriation,  has  co«.e  to  i*  only  for  rfl     ^  """"""^  ''*>"*•«"•  «' t«ken 
-iwaj.8  of  the  power  to  expropriate  eLtrJ"^  T '  '"'^^'  ^^^^^  P^e^-^ 

'  ,:;7«»/«''tofeo.i„en^5„:iTS;"^;^^^ 

'    IT;         "*  "'"*'"«'  '-deed,   rOue  3*>  V  .,     ""P'"''""'  ""thority  of  the 

♦he  length  of  requiring  the    rbhra t^"';/"';- '^'  «*  ''''«"»'-«•  ^S)  eL  J^ 

w.«e  they  would  .t  a«  the  val       fX  Jd     T  't '^"*'*  '™'»  '"•»  «'^ 

g'ven  by  the  railway  to  the  land  left      Of  „      '''T'  ""  '"""'^  ^^  -«'««  to  be 

^        only  for  the  use  for  which  it  Waf^n    T?  '""'  "  '"'^"  «'»"  ^^^^  P-^ 

,    »•"«  »ot  («.  7,  8ub-8.  1)  proWdes  that  r;.      '  "^'  "'  '^"'^^  '""ds  givers 

-        Purpo.  °^-»>,Sr«nt;o' donlnronl^  T  «"»""«"«« -d  uJd  fo;  he 

S-vc  power  («  7;,s„b^.  o)  "  to  alLt       ..      .  '""'''•  ''""«^*' «'  P^'Ports  to 

|»werc.n  ob^^ously  only  Lrtht:r;ft"i^^^^ 

.         "  other  words,  ot  their  not  having Ze  ,1  foL  '"''  ^^''^  *'"'  '"  detail,  or. 

law,  indeed,  as  it  obtains  in  P„„l    j  •  ^         "°  P""  ^^^  ^''e  railfay     PnKi{« 

o.r  sister  provinces,  ^  iX^l^l'^Z'n.'l^T'  ""^  ^'^ 

■     ««l"««t'o„s  having  reference  to  fhe  llTt  f J  ^'  -^    ^*''*^'  P'  ^^')  ««  ^  aU 

on  e  title  is  divested  fro.  the  S^C^^^^^^^ 

use,>'-a3  to  rai^ays  in  particuIar.Tat  for  b.  "  ""^''  ^''  '^'  P«»>«<' 
than  "  an  easen,ent,"-a„d  even  Vll  I  ""  "°  ""»'«  presumably  passe. 
f-.(p.252,)that./uponiX^^^^^ 

to  the  former  owner.-    Our  rule,  0,032  bv  tit    • 't  f"^'  *''^  '""^  "^^'^    " 
-y  air^his.  But  its  p/n-oip,e  is   he  sale      How    """'  '"^  ""^  "'*'  P'«''«^J 
f«Iway  .8  a  statutory  whole,  held  forlds  a„^ .  7'  "'**"''**^'  '''*  ^^  ^i'>  the 
an  imperative  public  trust,lof  a    rust  tl     .   u"  "'"'^"''^  °"»«''»««^e  of 
by  or  under  statute  can  frei  it.  br  an"  e^T 't'  T ''"^  ^'•"^  «^  -^''-'^J 
of  the  company-using  that  ^^rm  a^lSlwl  ,P".*  '"'''•    ^hefranchii 
of  what  are  sometimes  called  the  va^oTSi     ^^^'t^^^^at  trust,  the  entire 
order  to  the  railieay.  the  railway  by  S  of  heT    v      •^'»P™^-«»»>««ta  in 
--^».  hutforallpracLidej;:;::^--^ 

to^a^:^;:^:^  -  «^^^  f -oa.1.1  than  With  us 

■  of  the  tex,.write«and  of  th,  Courts^th^^^^  admitted  doctrine 

no  matter  in  what  terms  granted  II*"  "!'^*^"''«^^^^ 
article  538  of  the  Code  NaXn 'whi  r^""'?'  '"^^  ''*'"'«  tl,e  purview 
domaine  public,  "notonly^^^ilt  ^^  ""^"'^  "  «««>»«  des  ^^pendanc^  du 
"  toutes  1.  portions  du LSifC^LTuU e'tl"  t"^  '' ^''^^" '^^ 
Pnv6."  As  such,  their  control  forrrrtoThr«^"^"*?"''"^'«'^«'^«^^ 
not  m^ly  that  they  are  iu  their  naTur!^„  r  *''*  ^'"""^  ^«'"«-  And  it  is  held, 
even  (with  refereni  more  pSuCt^tZnV"'  "  *'"---*'«/'~but' 
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^M  ^l'?  ?•*  ^\k  **  .''■'""'  '^'P'"'  ^-  ^«'"«'  Nos.  179-188 ,  D.110.  Per 
,      1861, 3rd  part,  p  49,  and  6th  part,  col.  78.  No.  8  ;  Dalloz,  Table  1841-1856,  yo' 
Chem,»  de  Per,  No8.  209,  210;  Dalioz  Per.  1861,  let  part,  pp.  226-6.) 
TUflJa8td.8t.ncUoni8one  that  has  no  interest  here.    And  indeed  it  is  imma- 

11  «h1  »k        ^''~'?'''  ""^  ''^'-y  "^«'^  drafted-aa  beyond  doubt 

that  article  w^wUh  no  speciady  meant  reference  to  railways,  does,  strictly 
speaking  ^nsftute  our  rniiwa^  into  what  the  English  version  of  our  dode  «! 
dera  as      dependences  of  th6  Crown  domain."  What  is  material  and  clear  is 
Ujat Jinscparable  as  the  railway  and  the  franchise  are  and  must  be)  thercsultan; 

can  be  held  only  by  il.o  fictive  person  whom  legislation  has  created  to  hold  H ;  can 

pass  to  no  other  hand  ;  cannot  be  seized  in  order  to  its  being  made  so  to  pas.s 
lorashenrs  sale  of  anything,  there  must  be  possibility  of  a  competition  of 
intending  purchasers;  and  here  there  can  be  none.     Suppose,  e\en    all  done 
that  legal  mgenmty  can  devise  in  the  way  of  defining  Jhe  s;rvitudcs  (sTto 
speak)  which  tc^ther  may  be  said  to  constitute  the  railway  as  a.peciaT  ^^^ 

Lt  1  77'.^  ""'*.?  ^  "^'^^  ^"''J^"  *«  '^'^  as  defined;  yet,  at^e 
least  Ae  adjudication  would  have  to  be  to  a  party  wanting  of  capaciti  fn  an 
e^ntial  respect.  For  no  form  of  judicial  decree  lid  vesf  in  si  ^Z 
corporate  attribute  of  perpetual  succ«sion;  and  without  that,  all  else  Cdd  L 
the  veriest  mockery  of  the  true  franchise  of  the  public  raii;ay.    Hoi  guard 

advantage  would  be  more  likely  so  to  work  than  not;  and,  be  the  fi^t  buyer  or 
buyers  never  so  sufficient,  how  guard  against  after-transfer,  insolvency,  Zth  • 
ZT^l,T\"'  '''  ""•"*""''"  '""^""^  non-corporate  own^p?  N^  to  add 

ihTsTlel'    r  "■• ''""""  "  ""'  ""  '  "'«  "^  '•>"  peculiar'charactet  but 
the  sale,  de  piano,  in  common  course  of  law,  of  the  mere  railway,  as  thou4  it 

with  or  without  charge  or  servitude,  as  parties  please. 
But  It  ,s  earnestly  contended  that  however  conclusive  tlis  Masoning  may  be 

ft„.T  '1  *'^V'""'^  ofa  railway  which  by  statute  may  be.  ,.nd  ?n 

such  railway  as  a  property  that  could   change  owners;  must  have  intern 
plated  enforcement  of  the  right«-at  least,  of  the  mortage  cJZ-hX 
^ale,  if  requisite,  in  course  ©flaw.    -  ^ 

There  is  moiie  confusion  of  thought  here  tKan  a  little. 

natarSlv  dlf  •'' /^  *''"'  ^^e Mortgage  (so  styling  it.  as  this  argument, 
natarally  does)  in  this  case  assumes  to  cover  ?  Section  17  of  the  CoLnv's 
ch^r  declares  these  bonds  privileged  claims  upon  its  "  property.'^rd  J  « 
^em  hypothec  upon  its  "  railway."  Form  B  f^tens  them  ^„  the  .'"^^ 
itete  and  appurtenances  "  described,  being  "  the  railway  from_unte-l" 
^nd  including  all  "  lands  "  at  the  termini  andwithin  thelimits,^nd  .11  "  buili- 
|.ng.  thereon."  and  all  >«  appurtenanoeH  thereto  helonging  "    Th,  bouJu  tU  u- 
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«.ve8,  and  after  them  this  seuure,  insert  «  all  rolli^gTtock  "  as  an  item  before 
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conn^^f     Other  appaftenances.     Whatever  onn  m„„  e  \ ' - 

^^.™  f  *"«  Legislature  as  to  VZrZClJZI o7     7^^   *"''  '"*«""- 

iu..w^Co.    forcen,ent,  against  what  the  bonds  dT  cov,r   ih      ""''V*^'"^'''  «"•  »»•«!'  ^' 

^.noh  reco„„e  against  what  they  do  „ot     Thn  r  "  T  ^T  ^"  "'""'  «*  »^ 

/   this  latter  case.     The  JMtLol        .  J ''"/""ch'se  of  the  Company  is  ia 

.       vide  for  its  destract    „  l^e    rh  r"   .•         """'  ''^  '"'"  '"«''"'»«   P- 
forth  such  meanin...       '  '"'  "'*'**  °"  ^"^^  «"«'•  «>  f"«tly  shadowing 

And  again,  as  tn  the  word  morfo'a^P  nn  ♦»,».•       , 
ment  may  almost  be  said  to    eMvh"  t    ''""""'  "^«  "*" '^»''«''  *»»«  "gu- 
cise  thought  of  whoever  was  fi,^"  th!        k    '^"'  "'"^  ""*  h^Xe^e^rthe pTiT 
gaging  or  hypotheeati:j  7 '^^^^^^^^T^'^  ^^  t^-e  „,J.t- 
while  to  -'''^ --There ffiiyh„^e1^^  f  ":■""*"'  'u   "  '•"''^  ^'^"'^  * 

__--  «n„.rhrng  of  refcnee  to  the  underinTnZ  of  /.     '  ''  *'"'  "  "'  P*"""^ '  » 
along  with-possibly   even    in  ntf  *'"'  '""'■*^»~«  of  English  law, 

,,  whie,.  alone  i^^no^  r";;':;^^:;::"-^,;:: ''-  i?'^*""  ^-^-^ 

^  haJe  here  t!  !  m l^t- h  r^" '^""'T  '''''''''  '^'^''  ""^  --K 
application  to  the  macSry  Z  Z^'^'r"  "^^ ^  ^*^*"*«'  ''""*  ''»''  ^^^ 
read  "privileged  claims  •'^T.h.ZhS''''!"^  In  section  17  we 

hypothecate,"  rendered  in  plchTw™  '"  ^•""'^' "  ^«  hereby  mortgage  and 
one  word  that  has  not  ZZ       ^         °  °''  """"'-"^^  ""•*  hypotbeque."   The      - 
;   gage."     Was  itir\^^    ej  t^:r"'l"^"--'^-''ew<^ 

approach  we  have  to  a  fair  luiv.lenrf     .k    VT  ^  '^""^"^^  '^^  "««^«'t 
been,it  could  not  have  be  ^u    w  th  tf  *''«/^"-h,-"-tgage  ?    Had   it 

things  a^e  no  nfatch.     W^at "sTo  d  j 'l "  T      T'"''  ^  '^''« ''« 

hypothecated  is  not  sold  T  ^i'      5!  p  "  "f  hypothecated ;  and  what  is 

'     •        "-^"di'emereethypothLue       Or       „!r  ""''""*  '"^^^  '^^ 

our  law  the  intricacies  of  the  En^l^h  law  f'  "T  ^"  "1  "  ''"P**'*'"^  '"^^ 
that  working  of  Ert-Mish  enu^v  l.K  !  '**!  T''^-''^^'  «»<>  i"to  our  practice 
not  be  ?    And  even  if    t  c  dd  l  ''f  ''"'  '"''^^- '^'^  P™'-'"  -'- 

in  such  sense,  toofthe  word  "miW  '  T"  T  '''"""  ^"  "'''^'  ^^'  '''«  ^^^'^  *»»»<^" 

For  again  the^wo^;^;::^:^^:"^^^^^^  - 

The  transaction  thoudu  of   whaLr      ™     \  ''■'^'''^^''  *«  be  possible, 

wd,  for  all  cods  of  udici  1  ^2^0"'?^^^  V^  ''  '"'''•     ^"  » 

the  Legislature  ftea,  t  the  \^^ZT     '  '?  "'  "'^"''^  ^"f  *«  '^"''^  that 

audmu.con.„eou.e,v!::::L;;-:--^^ 

ownerrand,  furth^X  ^tt  ^^  ^"^"^'"^ 

attach  only  to  proper  v  that  ,.,,1^7^?^^^^^'""''"''"  "*  ^^e  terms  cad 
the  contingency  Jnt/h  cI.        ^         ^  ^  '''"'^  """^"'  '^"'^  ^''''  '^f^rence  tj, 

Kor  is  it  this  fu!U'»  „  7i     -^  ?       '""=^  "  "*•*  •'<'•'*'  *^  ™*terial  thing      -  " 

Bold  by  private  sale    T„d  ^Ih     Z  ^'T^'  *•""*  "*  P"^""  "»"«y  <«"» »»« 
y  private  sale.     And  .<,i|||.e  other,  though  it  he  not  saleable  nnL  .h- 
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narj  ezeoation,  no  one  doabts  but  that  it  may  (e  made  to  pass  (franchisehmd 
;»ll)  into  other  hands,  eitlier  by  direct  aotion  of,  or  under  suiScient  authorisa- 
tion from,  the  legialative  power.  There  is  thui^  in  any  ease,  a  aenae,  and  a 
sufficient  sense,  which  we  can  give  to  these  terms-that,  namely,  of  oonTeyinff 
to  the  Company  a  legislative  delegation  of  the^pdwOT  Ja-weate^BpecTifl  ofaim 
upon  their  property,  such  asjo^jiftenrfsfiigS  o^  ownership  by  either  of  thesQ 
pnwcsses^iAall-avstr  cTtlier  to  cut  off  or  to  postpone  in  anywise,  and  this  with 


it  ever  shall  be  wrought  by 


-''  pledge  of  the  public  faith,  thnt  no  prejudice  to 

means  of  any  such  change.  j      ' .    ■■  ' 

^        Nor  is  it  to  be  forgotten  in  thi^  connection,  thnt  the  holder  of  a  privjNe^ 

«lairp  or  hypothec  has,  by  our  law,  no  peculiar  right  or  facility^ accorded  hfm 

for  tLi,  mere  causing  of  the  property  affected  in  | his  favor  to  change  hands 

He  can  follow  it  in  other  bamis;  and  has  certain' advantages  in  respect  of  the 

reali«ngofhwclaim4-rom  out  of  its  proceeds.     But,  whenever  he  may  merely 

want  to  get  it  sold,  he  must  do  as  any  one  else  would.     There  can,  therefore 

be  no  inference   from  the  fact  of  our  tegislature,  authoriwng  creation  of  such 

claims,  that  ,t  further  mean t-always/ without  saving  so-to  create  thereby  . 

special  nght  of  sale  in  order  to  enforce  them. 

Indeed,  fairly , viewing  the  whole  matter,  it  is  not  too  much  to  say  that  the 

right  here  contended  for  by  the  Co|inty,  plaintiff,  is  one  which  (if  granted) 

would  do  infinitely  more  harm  than  ^  to  our  railway  mortgage  bondholders. 

Imagme  such  bonds  held  under  peril  of  procedure  at  any  moment,  on  default 

«f  prompt  payment  of  all  coupon,,  for  an  enforced  sale,  at  suit  ofanybond- 

holder,-not  of  franchise  and  roftjj  together,  to  the   Lest  possible  advantage. 

and  with  all  possible  precaution  >  behalf  of  all  intetest8,_but  of  the  r^d 

alone,  as  an  immoveable  that  any  Sheriff  can  sell  and  deed  over  as  a  thing  of 

«our:se,  irrespectively  of  the  franchise.     Bonds,  so  held,  of  any  railway  ever  so 

little  hable  to  get  into  financial  trouble  could  not,  for  any  legitimate  purpose 

<.f  investment  be  wbrth  the  holditig.     And  yet,  in  what  view,  save  that  of^be 

inherent  l.ab,lity-so  to  speak-of  every  railway  to  get  into  financial  trouble,   V 

Has  the  railway  mortgage  bond  its  very  raison  d'etre  t 

Norw  even  this  all.     For,  as  the  Company,  opposant,  urges,  it  is  not  here 
their  whole  road  that  is  attacked,  but  a  mere  part  of  it.     Tfaey  have  and  can 
have  the  franchise  but  of  one  company ;  and  though^  for  eertain  sp^ified  ends 
their  road  has  to  be  dealt  with  as  subsisting  in  two  sections,  they  yet  have  and 
can  have  but  one  road.    A  section  may  be-has  been-hypothecated  separ- 
ately.    But  It  H  legally  not  the  less  inseparable  as  to  ownership  from  the 
other  scotion  of  their  one  «)ad,-created  indefeasibly  by  their  Amalgamation 
Act,  and  for  the  keeping  of  which  together  as  an  unbroken  road  the  legislative  ' 
faith  stands  thereby  pledged  alike  to  the  Compatay,  to  their  mortgage  bond- 
holders, whether  secured  on  either  seotioa  Utr  on  both,  and  indeed,  to  every-    ' 
body  else.conoerned.  ^^  -    '      ^' 

It  may  be  objected,— in  effect  it  was  so  at  the  argumeilt— that  under  the 
view  here  taken  the  active  meijns^of  recourse  of  mortgage  bondholdere  are  less      > 
than  they  may  probably  have  been  led  to  fancy  them,  perhaps  than  they  had       ' 
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«1  e  Kailwa/mattcr  can  be  done  herJ  ^1         i.      '"  "'*  ^''""«"  ""d  Gren- 
only  subjec/to  revision,  as  eacT  c^!  ''^i ?  •"'""«''  ''^  ««"*•'»  •"'Par.ies") 
I^  may  we/ be  «  far  U^  J^llZ  l^T£^''  ^  *"«  '«g«Ia.ivr^we^ 
">lway«,  /o  8uch  end,    to  any  ildil!  t         f"  '"  *•"»*  «»»*«.  tb--  *«  sTbieo^ 
withall„^ed«.regua;d.,,j::nVt^^^^^^^^^^ 
v.„ou8/vertintere«.tsn,or^i„™Sl  „^^^^^^^ 
t.nu,jrce  (after  sale,  a.  befo.^)Tf7^:^^^^^^^^^ 

'     J«te  shair  here  be  made,  it  is  obvin..«  fn  .        ''''«"""  attempt  so  to  leiris- 

te.  «,,.•„,  p„,,^  undo;  DoL       ra  ",  '^:"r'''  '"«»  »be  fact  ofoUn.ay^l 

.  •      It  remains  only  to  add  H,«f  ••  "       "  '"  ""»  behalf. 

f .  «»»•/«.,  Q.  a,  for  opposants         "'''^'^•''"S'^  »»»">tained  with  costs.       ^ 
V       .    ^;^;^^-^«^-.forplaintiW,,„,,^j„„ 
.  {,J-  K.)  '  i  'J' 
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-"V  '  ^       *'^^T«EALj  J9  DteCEMBRB,  ,877.     ,  ^t   ' 

;  ,:r    ,  <^««»»  Papineau,  J.  j 

-„  ''         '  '  ',  No  1424.  ■'  ,      / 

:      '.  ■  •   -^^^^^^SSt^^^^'^'^-'-'^n^-enanta, 

.JuoK-l.  Q„e dangle casoa  I'affidavi. 

I'a  inform*  de  cm  f^.  "  *-"**«  •*«  ^rocfidure,  de  don„T  i         '       '**™'.?'"  »'**  P" 

*•  Queparl'actedu26lanvipriBTK        .  i««»  oeoiarer 

■  Peh  CliRiA)i:_i:,c3i  ^j,  ,„,,  \ 
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3>tro.8jmeplaidoyere8tunedefen8eauMbndenfait     '  ' 

Quant  k  I'affidavit  pour  saisie-arrfit  il  est  suffisanf  •  «*  --     .  •  / 
allijgation  vague  et  ^n^rale   d'Jr~lfl  -f/^        '       **  "*"*  P"*  «"*'  '?»«    • 

..c.„..,;f«.„4"rc^„:srr«:;d:u'-s  ^"^'"' 
d.|pzi'>rr-r:f^;ttnxrzrsL"rr 

conted  sent  ees  defenses     Ta  „«..«;  j«  ,     1.  "  *  P'<^"»'-    Ses  rdponsfes 

essavk  d'i5t«hHr  ^L     •        J       ^        pnncipaux,  eenz  des  temoins  qui  put 
tml.„,nJ^i!T    JT  '  ■■"»"*  «'<  do  pliuhura  f.itt  ou'ilioM 


Hotte 


v' 


f. 


■'■4, 


contestotion  de  la  saisi^arret  et  oelle  du  c^ia.,  «,nt  d;nc  n^nvoy^es 


avec 
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dent  ,,ue  jjct  icte  coinporto  une  vente  en  v...-.,.  a1\       J  "'  *"^'1«75  et  prgten,. 
^ ^  J    ,       .  .       '  vt,ine,  til  venu  de  liuiueilc  lis  bnl  en    im^n'... 

'  Dans  la  peiiodcentro  la  date  do  I'aotc  et  1p  l,.r  „,>Af  Vq-    i      ■    • 
rYr  aucun  riJ.ue  •  "'"  "' ''""""''  "'"'^  -"f  5-^''°">oin«  encou- 


X 


^ 


jamais  eu  la  possession  dA^e  .i//   f "' .?  *""^- .  ^•'^  mtervennnts   nWt 

J  jiostHHion  OH  gage  rfe /«c/o,  nravant  ni  apr^s  le  ler  ..nftf  «»  i„ 

i'i«^™Z'':rj  T°"^  """"'■"'''  *-■"'■»"» ''« « «»»'«,.«„.  de  ■ 

^«me«  ,&  ^,,ociV«,  pour  le  deLndeur 
Trenholme  &  Madarrn,  pour/le  defendour.     , 
..  AfepAcTM,  pftur  les  intervenant/.  ,  .J  '  : 

■:■  (J. G. D.)  ,7    ■;■  ■  ■  ■  .'"  •  ;      ■  V.  ' 
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CQlIfiTQEBE¥IEJ5r^ 

V  MONTREAL,  30th  APRIL,  1877. 

Coram  Johnson,  J.,  DoRioN,  J.,  Papineau,  J. 
No.   111.  •» 

In  the  matter  of  i?c/u-raw,  Insolvent,  and  A/c/.e,«c*«^  Party  Collocated,  and 
•^  ^  '  »Plii»iiit,  Contestant. 

'  f "  "n^aTaT^rS. ''•"'""''-  ""'  "•"•"":  -"•'-'  -^  ^erelr  .ubject  U,  bo  «- 

Johnson,  J.    The  insolvent  tt^-this  case  had  given  two  obligations  when  he 
:  was  a  minor,  one  to  Duchesneuu- and  the  other  to  Plant*.     Both  these  creditors 
vere  collocated;  but  Plassis,  a  subsequent  creditor,  contested  both,  and  his 
contestation    was  maintained,   and  both  claims  were  dismissed  by  the  same 
judgment,  and  both  the  claimants   inscribed  for  review.     We  unanimously 
reverse  tins  judgment.     It  proceeded  on  the  ground  that  the  obligatiom,  of  the  ^ 
.  minor  were  ubsoldtely  null  in  tbonnelves;  but  we  hold,  on  the  contrary,  that 
they  are  null,  not  oo  account  of.uinority,  but  on  account  of  lesion  (non  tam 
fnmorquum  Imus)  ;  and,    therefore,  this   must  be  invoked   by    the   party 
injjired.     Art.  987  C.  C.  settles  this.     It  is  very  true  that  there  are  certain 
nullities  m  the  coptracts  of  minors  which  may  be  ^Uoked  without  lesion  j  but 
still  they  must  be  invoked  by  the  minor  or  »n  hi.s  beliltlf  (Art;  1069  6  C  )    In 
the  case  of  \^^r  vs.  Lortie,  decided  in  Quebec  a  year  ago  in  Review,  and  in 
.  which  our  p^nt  colleague.  Mr.  Justice  Dorion,  Sat  with  gtuart  and  Casault    " 
J  J.,  this  subject  was  fully  treated.   That  case  was  against  a  surety,  and  had  been 
dismissed  on  the  ground  of  the  nullity  of  the  principal  obligation  for  which  they 
became  security  •  but  the  principle  applied  was  identical  with  that  which  must 
gowsrn  here.   We,  therefore,  reverse  the  judgment,  and  dismiss  the  contestation 
of  Pla^is  with  costs  in  the  Court  below,  and  also  with  costs  hero  in  favor  of  ' 
each  ot  the  claimanter-as  they  have  inscfibed  separately. 
The  followyig  was  the  written  judgment  of  the  Court  :— 
"^La  Cour  *  *  *  considerant  que  rhyp<Jtheque  oonsentie  par  le  failli  pea- 
dptsammontd,  en  f»>veur  du  pr^ancier  colloqu6  I'a  ^te  pour  bonne  et  valable 
consideration,  et  que  lea  donlers  obtenus  par  Ife  dit  faiUi  au- moyen  de  la  dite 
hypotheqne  ont  6[6  employes  pour  le  benefice  et  avantage  du  dit  failli  • 

Consideran^ue  la  dite  hypothoque  n'^tait  pas  nulle  radicalement,  m'ais  seule- 
aent  annulable  a  la  demande  du  mineur  devenu  majeur,  et  que  ce  dernier 
TCOonnait  1  avoir  approuvee  et  rat"ifiee  apres  sa  majorft6  et  avant  sa  faillite; 
^Considerant  que  lorsque  le  contestapt  a  pris  hypothique  sur^les  biens  da  dit 
feiUi  il  devait  connaitre  rhypoth&,ue  du  cr^ancior  coUoqu^  et  ne  peut  se  plain- 
>dre  d  avoir  4x6  induit  en  erreur.         ,     " 

Considerant  qu'ily  a  errei^***infirme,  etc.,  etc."  ; 

M-.T.      ,  n     e>  .«  Judgtrieatof  8/ C.  reversed.     • 

ifattwtt  €&  Co.,  for  party  collocated.  '  '""-9«»- 

A.  Oermaii\,  for  'contestants. 
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MONTREAL,  26th  JANUARY,  1878. 
Coram  DoRioN,  J.    '^ 
Xo.  173«5. 


ne  ChhcM..,o,)  Life  Insurance  Con.,.,,,  vh.  T,.,.  Sun  J/«/,W^(Jy,. 


Non-Rk8idknt— Secibity  for  CostH. 


The  plaintiffs  described  themselves  as  "  The  Globo  M..h.„I  f  e    r       H\ 


I    nl>      nATAn/lriMin I-  •  - 


ine  defendants  made  a  motion  for  sp«nri»v  fi...  „„  .  .^  ; 

plaintiffs  as  non-re^idcnts.  '     /        ^       ^  "°- *'  °"  '^' ^"^  ^^  f^ 

:    The  judgment  was  as  follows-  /-  f 


CrcfmhiddH,  for  plaintiflB?. 

S.  Bethune,  Q.O.,  for  defendants. 

(8.B.)\ 


iMotion  dismissed. 


♦*•■»■ 
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M^TREAL,  15TH  MARCH,  1878. 

K^m  Torrance,  J.  ^ 

No.  1736. 

.     :  !.  ■     ■  \  :      ■  •  V 

1  The  Same  Parties. 

ioN-REsiDENT-PowER  OP  Attorney 

I    •"•""ct^.lneM  and  have  J.gclXio^tS*'^*" 

<Iaced^i';SwiJ:^t:t;r::^:2Ttr^^;^t  f-^  --.nh.vepro. 

appe^wfrom  tl^^ evidence  that  thjpl.  ntiffs  U«  !1^     '    '  "  """r**^*"**-    I* 

^^^^Lm^^^^^^^^""^^  corporation,  and  their 


and  jMncd  i|>-tli»Ci<,y^Bf-N6w  Yurie. 


■•■-.« 


A- 


-.A 


SjT'Vai^Tl^r 


8UPEKI0R  COURT,  1878.  89 

It  ba»^ay  Wn  decided  by  Mr.  ^ujtice  Dobion  that  the  phintifi  doiDe 
ofZ?„lM  n^''  -"«*;-7  ""-^^^it  of  $100,000  wi^  the  Mial;  '^^^'^. 
of  F,nanc|.tpttawa,  u„dcr3l  Vio^..48  (A.D.  isSS)  do  not  come  under  the    «""Si.- 
ruleofC.|2^(«eep.38).  That  decision  is  contrary  to  one  rendered  by  the^ur    "''•"•^'•• 
as  -w  -«.tjt^ted  „  the  N.  D.  M.  P.  I„s„n.nce  Company  v.  MacfarLe  eVa 

stC/  r  foreigners  were  obliged  togive  a-eurity  for  eostsihen  thej  in- 

■    ..  J-  7*i  r '  '*"'"*''  °"  «*•««  °««  ««»»!«"«>  ^t>  i^  regard  des  dtrangers  qn^\s 
n  ont  ordina.™„.cnt  point  de  biens  ,n  F,noe;-,t  qu^ls  pourraicntr/eonl 
;;que.^e™ont.souse.ireau,cond^^^^^  .      T 

The  chief^jeoption  was  wl>ere  ^o  foreigner  lis^  immoveable  property  ifr-^--^^= 
France,  v.dc  Poth  er.  Pe^onnes.  Tit.  II.  p.5T7.     Th'kple.f  o«rGivTrod?2j 
^qmr^securuy   from  „on-re.,idents  in  Wr  Canada,^^^,.^^ 
ft.m  the  Prov.nc.al  Statute  41  Gbo.  IM.,  e.  7,  s.  2^,  TI«.reasofl  of  the  ru^et 
the  same  in  the  modern  Frendh  law.  v  , 

^2CW&Chauvcau  p.l55-172;C.C.xN„p.l6;C.C.iiiNap.  166,  167 
Wercad  .n  1  Demofomb^  p.  308.  n.  253  :  "Toutefois  il  existe  un  dange  dans 
les  relations  des  Franga,,  aveo  les  dtrangers  en  Franco;  e'est  que  oeux-ol 
.peuveut  disparaure  et  retourner  dans  leur  pays,  en  laissant  ainsi  le  Fran  Js  ^ 

dans  1  impossibility  de  recoavrer  eontre  eux  ce  qv'ils  lui  doivent.  De  14.  deux 
garant.es  en  favour  du  Franpiis :  lo.  la  feoult6  de  demander  la  caution  .ppeWe 
judicatum  solvi ;  2o.  la  faculty  d'exercer  la  contrainte  par  corps. 

254.  ^'abord,  n  pounrait  etre  A  craindre  qu'un  Stranger  nesuscit&tunprocds: 
ml  fond^  i  uVFransais.  et  no  I'entrainfit  dans  des  frais  que  la  disparition  de 
M  ranger  ne  lui  pennettrait  pas  ^e  reeouvrer  centre  lui.    L'artiele  16  a  pour 
but  de  prot^ger  Ic  Frangais  contr^anger :  "  Eu  toutes  matidres,  autres  qie 
«  celles  de  commerce.  I'etranger  qai  sera  demanded  sera  tenu  de  donner  caution 
^^  mr  le  paiement  des  frais  et  di^mmages^lntdre^  r&ultant  du  procds.  i^  moins         -     '      '^ 
•qu  .l^e  possfide  en  France  des  immeubles  suffisants  pour  assurer  ce  paiement."     ^         '       ' 
The  author  goes  on  to  explain  the  exceptions,  namely :  lo.  Consignation  of  the 
amount  for  which  security  has  been  ordered ;"  2o.  Justification  that  the  immoye. 
ables  of  the  foreigner  in  France  are  a  sufficient  security.     There  are  two  other 
exceptionsjiot  bearing  upon  this  case.     If  we  now  turn  to  the  English  Uw. 
Fisher  8  Digest  vo.    Costs,  pp.  2028-2030,  gives  a  number  of  English  o«»8 
from  which  I  refer  to  The  Kilkenny  and  Great  Southern  and  Western  Railway  •       - 

Company  vs.  Feilden  et  al,  6  Exchequer  Cases  81:  (Welsby.  Hurlstono  & 
l^ordon.)  m  which  it  was  held  that  "  a  foreign  railway  company  is  bound  to 
give  security  for  costs,  notwithstanding  it  has  personal  property  in  England 
"and  some  of  its  shareholders  reside  in  England,  who  are  responsible  to  th^ 
"extent  of  their  unpaid  capital."  ,  < 

The  remarks  of  the  Judges  are  interesting,  and  they  indicate  that  penoiiaF 
property  of  the  tion-resident  in  the  locality  of  a  suit  Is  not  such  a  security  as 
should  BftUdyjLdafnndnnt. -^PoLMCK,  C.  B.,  said:  "  WeTmridlDfophitwi  thit 
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/ 
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SUPEMOR  COURT,  IsVs. 


8u  MataiU 


It  b  dejiUable,  u  ftr  u  po«ible,  that  the  rule. 


ft,    ' 


1 


ifJiojMi  iiatu«i  "  the  rule  ought  to  be  ibMlutn 

"^  '"•  ^^    "  of  practice  ,i;ould  be  tTe  and  ".  T"'"'.  "l*  *"  "  P^''''*'  *"""  »'»«  "'«• 
"  tioDB  which  artrou!o7T   fl    f  '"'  ''*'"'"«'''  *'•""  ^f"*  ^"i""-  q««- 

"change,  in  t  Taw  bVk  'r„?  w  *""'"''"'"  °'' ''''«  "«»  »«>«  "'•"^-l 
"  city  ^d  corta  „  ;  dei;;,  '  o r'til*"""""  •^'"""'^  *«  P™-'-  »•>«  «»pli- 
"cWnrula,  nauacirthrp^^^^o? out  fT  T"""'  •""""'•  *''''"''«- 
''or  .corporutio„/;ui„gia  trcC.h«  '"T'*'''''""'  "^'^"'^^  '"'^'^'^''«'- 
"  they  havV  ro«l  Hperfy  in  Ji!'  "  .  '  ■""''  «'''  '"'""'J^  ^"^  «^-»''.  "«'«- 
"nature,  Tor  peri^:;^  '  ;  r:::;^^:  "  '"-^.  P'^^^  "^  «  P— "t 
"  corporation  ?  I  think  it  ia/      '"'""'"«"'•     J^^en,  i,  th,H  Company  a  foreign 

P^RKK,  B,  :  "I  aiu  of  the  same  onininn    *  sft  Jk  *  *  -ni. 
"  order  to  prevent  the  operation  olh  >      ,    ^^" """'  "''"^'"'^  **•"»'  '•» 

"  that,  ftt  the  time  of  trinTct  !.**"T™'  .'"'^'  ''  '"  ""'  *-'"»"«'^  '«  "h^w 
"  cpuntry  sufficient  ^  !  il'  1^2 1?""  I'"  ''«--«'  P-P^'^y  in  thi« 
"  '".tu/o.  and  miKht  not  CJnT\  7  """''  '''"'P^''^  ^  "*" "  fluctuating 
U-rZnd  upon  J^.lh  1  br„l'  P  T.  '"  '";''^T"'  wa.obtai.fcd.  That  ia  the 
^^'■^th  RaUwny  (T  v   D^^        r     T  t'"'"^'^  '''"  """^  °' ^''«  Edinburgh 

"  ^-o,.  iike'^the  print,  although     &?  V  „"'  "",,:"•'"  """"^^ '"  ""  "PP"* 

.      "  tliat description  of  propertv    S«      i  ^"  *'"'""  "*  ^"""'^  "«"'"«» 

"of  several  plaintiff  residrio  rh      ""'^^^^'^P^'"""  '"  "-  '"'«  ^re,  wl.c'e  one 

'' truth,  arise'out  of  ihediltuTt;:?^    M^tte.  like  the.,  which,  io  . 
"  with  in  the  exercise  of  aHo^K,    J        "'' """''  ^'  "'''^  '"  ""^  dealt 
"  give  security  Ibr  Its  becauTh  IT'     ""  "'"'"''^'^  --P^''^^  ^ 

"Court."      "^  V  """'"*  ^  '^"'"*  ''^  ">«  •^''•'''"t  P'oce«;  ^f  the 

"  ^^  ^e  o;dr:  s: '  ^  td  c^n^  "r-'"^  -  -^ 

"  on  the  true  ground  namerit  M,       T    ?"    ^"■''"  '""^  P"*  *•**  °»«"«^     - 

"  in  the  event  of  jud"Zt   Z7t     ""Tif'  "."^^  ''^ '^  "'^"''^  ^«  "'»''«  P^-"  ^''-t- 
,  "  there  would  be ^no ^^ cT^I^^^^^^^^^  ^^^  ^^  ^^  -'.f 

they  arc  {.ot  bound  to  give  securitr  T.    ^       r         ^"'^«''n™«nt  at  Ottawa, 

^on-..ident.  notwithstSL;Sh!'Ca„     'T"'  T''  ''''  ''''  "^^ 
have  nothing  but  personal  mo^Z  7  ^  '"'^  '"  Montreal,  and  they 

it  i«.  not  proved  th!^  Z  /^^'     .'"'^'  """"'  ""  '«'«'  '"  Montreal.     I„  f„i 

thede^rrotts 

action  byapolioyAolder  or^^^n?n         k''^'^'"^-'*"^^^^^^  " 

the  deposit  Tere'  JuXaSl  't^dMr^T'"  '""^^^         --  '^ 
ada.    The  plaintiffs  in  my  oplTon  a' 1^  '    -^  ""'  '  '^'^"'^  '"  ^«»«'  ««- 
*nd  it  is  therefore  my  dutfrill"! T    "' '"  *'''  ''""""^*''«  Co«^«  29, 
defendants.  ^   '  ^      """"*'""  *''«®  «!^«^"«^  ^'^ato.Ve  ma^e  by  the 

^'■«""*»e'<fo,  for  plaintiffs. 
jS;  ^thune,  Q.  a,  for  defendants. 
(SB.) 


Exception  maiotained. 


'  r 


S  -r-3V^  If      r"  n", 


l'*:*-''^'^*.  i^ 


-fA- 


^^'TTT'lWTff'"- 


8UPBRI0K  OOUBT,  1878. 


le,  that  the  rules 
le  varioua  qoes- 
d  the  oontiDud 
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er,  there  ia  one 
hor  individuala 
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•f  a  permanent 
puny  a  foreign 

tablish  that,  in 
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t'a  fluctuating 
■    Thutia  the 
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estate  here." 
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>  plain  that,  \ 
their  ooats, 
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at  Ottawa, 
at  they  are 
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4 


-N 


4t 


SUPERld|R,COURT,  1878. 

M0NTRB4L,  ^ka  PBBRUABV,  1878. 
ConiB^  ^AOKAY,  J. . 

4  i,lM- 


Booth  vs.  5<is/Hn^tal./and  Bculien  et  al.,  OppoiTanUi 

HiLD  !-Th«it  the  iMua  and  •eMlontfr  •  writ  ifupiioal  canaot  Itay  exnoutlon  unl«m  arauritr  be  aJao. 
/'    ftv^n,  and  an  oppoiltlon  Bawd  on  IM  mi're  iMOa  and  lervlco  of  audi  writ,  without  mcvtritj, 
will  be  r«Ject«>d  on  motion.  \ 

Per  Curiam  . — This  ia  a  motipn  to  reject  an  opposition  fylcd  by  the  defen- 
dant to  the  execution  issued  on  plaintiff's  judgment.  The  opposition  is  based 
on  the  fact  that  a  writ  of  appeal  has  been  issued  .and  served.  No  security, 
however,  has  as  yet  been  put  in  under  tbis  writ.  The  plaintiff  now  moves  to 
reject  the  opposition,  on  thejground  that  the  incre  issue  and  service  df  a  writ  of 
appeal,  without  actual  putting  in  iSeeurity,  cannot  operate  a  stay  of  execution  > 
It  would  be  dreadful  to  hold  otherwise,  and  I,  therefore,  grunt  the  motion  with, 
costs. 


-t-^-j 


Bethunc  <{•  Btthunr,  for  praintiff. 
TruJel  <(;  Co.,  for  opposunts. 
(H.B.) 


Motion  granted. 


"       COUBT  OF  REVIEW,  1877. 
^  MONTREAL,  31ST.MARCH,  1877. 

Coram  Mackay,  J.,  Torbanok,  J.,  D'orion,  J. 


No.  1886. 


Luk 


:e>vii. 


Wif^lij^e. 


Hkld  :— That  where  a  Imm  ha*  been  continued  bjr  taolt  reoonduotion,  ll  can  only  bt  t«rmlnated  by 
either  iNtrty  giving  to  the  other  party  three  montha' notice. 

ICackat,  J. : — This  was  an  appeal  (Vom  a  judgment  rendered  by  the  Superior 

Court  for  the  District  of  Bedford  on  the  17th  of  June,  1876,  maintaining  the 

pretensions  of  the  plaintiff.     The  defe'ndant  was  a  tenant  of  plaintiff,  under  o 

lease  that  had  been  continued  by  tacit  reconduction,  and  tfie  plaintiff  notified 

him  on  the  Ist  of  April,  1876,  that  the  lease  would  expire  on  the  Ist  of  May 

following,  and  that  he  would  require  possession  of  the  leased  premises  ai  that 

time.    The  defendant  pleaded,  that'  as  he  h»d  not  had'  notige  before  thVlst  of 

February,  1876,  the  lease  was  continued  for  another  year,  and  was,  thfcr^fore^ 

still  in  force  when  plaintiff  brought  his  action.   ^We  are  withthe^  defendant  od 

this  point,  and  most,  therefore,  reverse  the  judgment  complained iof,  and  it  is. 

reversed  accordingly.  -  \. 

„,      ,     _  r" — ^        Judgment  of  8.  C.  reversed. 

-466o«  <fc  (7^,  for  plaintiff.       *     t^ 

J<u.  CfHaUoran,  Q.C.,  tor  def^Mant.  ,  ' 
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SUPSBIOR  COUHT,  1^8. 
SUPERIOR  COURT,  1878. 

MONTREAL,  Urn  IfARc'u,  ,87,.  * 

Coram  To»bako«,  J.  .        , 

J,  .  "o.  1313. 

"ourgnui  et  *I.  w  Xa  Co 

•T^'ON  FOR  l!,NQ,;g„  ^ 

^    C.  C  p  243  ^^"'''"^f  o' OW'ON.-. 

«P«loq  under  C  C  l" Ll"'  "''•''"  •»<'  •'•'•rlo.  .t  Ih- 

BMMmm 

!?'■  not  ce  of  U  th^„mo  day  lH««i«n  fz  „  J^f  "ption  for  «„«„^,,  .„. 

"•0  plaintiffa  tI,o  mm^  a/„  "  ^^  noon  and  1  «».  ^       '  '"•* 

P«RCrR^AM:--I»e,f,a^  th    •       • 
was  Btruok  for  irr«.,..i    •  ""«ription  of  date  the  19H,  v  x. 


Thern  »  \uL   ^ """puon  was  firrt-niado     K«    i'-  .;»  ""'""'  '"  "owiing 

"'"'  thWorc,  nothing  to  ahow  ^.tth!""^  ?'"*'**'' ''^^«^««dant« 
-r,  orjhat  the  option%hioh  heytd  'jT'lr  ^'  ^«  P'«-^s^ 


iiregula 


' 

h. 

V 

'^?- 

• 

s^-' 

^'  f-^- 

' 

/ 

"V-*??-*       --' 


»tr4iil,   Ottawa 
ronaot. 


•»  upheld  la  hit 
'ribed  for  mfn^/* 

[  and  hearing 
inscription  on 
'"w  rcjeoted 
idant*.     The 
fnquite,  «nd 

0  for  enquitc 
P-  'n.  The 
»tion  bj  the 
ler  C.  Q,  p. 


»arj,  which 
f  the  option  > 
ot  think  it 
e  inscribed 

'8  nothing 
lififondants. 
plaintiffs  is 
effect.  In 
whioherer 
iog  option 
fore  grant 

made  bjr 

stand. 
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■  ■ 

^^  i 
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COUB  DU  BANC  DB  I A  RMlNl,  1877. 
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COUR  DU  BANC  DR  LA  HEINE,  1877. 

•  /  ■  S  ' 

(        MOWTRBAL,  21  DBOKMDRB,  1877. 

Coram  SiE  A.  A.  Do.ioN,  C.  J.,  Monk.'  Ramsat,  Tisbiir,  Cnoag,  JJ. 

No.  63.       ^  V       •  -P 

DAMB  OELINA  JfOISARD,  f 

.T  ,  Arpai.Aiitai> 

L0UI8  SAUNDERa. 

'  -  (f***«<tndeur  rn  Cour  InfMturti,) 

Tesbier,  J.  dUaentienB  :~LTntinji  Saunders  u  porttf  /la  Cour  Suttirieur,    - 
une  action  en  r.si.i„tion  d'un  bai.  annuel  de  $228.  Tn  y  jbi  J„t  unfTetaX 
deieO.deloyerochu.    Cette  pour^uite  a  ^td  prise  eommo  une  procedure  .o«! 
^I^r^l       '"''^^  '-«'-"  e^ /«-...>..  article  887,  du  ToA^Z^ 

0,ur  Supirieure.  i,rd.cnda„t  que  fcette  action  cQt  da  6tre  port^  A  1.  Cour  de  ^ 
Oirouu  cxolusivement.  M 

T.^*  ?T.f"'*"*""  ■  ^^^""^  ^te  oioeption.  c'est  do  cola  qu'il  v  a  aonel 

de..nt  l.(^„r  Sup^rieur«.ou  devantla  Gourde  Circuit  suivant  1.  valeur  ouy 
le  montant  du  lojcr  rtchmi,"  io  tezte  anglais  dit  "  rm  aUeged  "  ^^ 

_L  article  1106  donuo  juridictionA  la  Conr  de  Circuit' dans  les  ««  "  ou  la 

"  l^i:^  """"*'*''  ""  '"  °"'"^"'  '**'  '^^'"""8«»  '^'•'"^^  »'««*ae  !»• 

_^  ^extes  de  notre  Code  ne  scat  pas  trds  olairs  m  precis,  il  semble  quo  si  le 
iSr  J  .:^'  ''"■  '*  ^"^•"'•«"  ^  '"  Cour^^updrie„«.  lorsque  le  loy  r 
r^lnt^^P   r.-  "^'^'  '"  oxoeptionneire,  il  faut  une  disposition  positive  et 

Sii^;:^S;r'  "^'^  "^-^^  ^"' "  ^-^  ^-«  — ^^^  -  '^«'- 

^1  de  $238  doDt  on,demande  la  r^iation  mais  que  c'est  le  montant  du  loyer 
^e  qui^'est  ,f„e  de  |60.  qui  fixe  la  juridLaon.  et  oeux  q^P^S 
et^^  .  r  S"Pf"««"  J»ridiction  dan.ee  cas.,i  adu.et.«.t\ue  ^2 
tZ^^:^  ''  "'"^'^  den,ande  der^siliation  ^m  bien  port^e 
<tonnt  la  Cpur  Supdneure.  mais  paroo  qu'oii  a  demande  $60  de  plua.  la  Cour 
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COUR  DU  iANC  DE  LA  BEINB,  1877. 


'"'^!Wtf'. 


•'.. 


,  -Vi 


M, /.- 


V 


•V 


Suporieure  a  perdu  juridioUon  en  oe  oal7^i~         TT ^ ^ 

puftequc  80U8  I'cnpire  de  cetto  rd-^Ie  un  lol..,,  ""f  '^«'*  ''^'  dangewuse, 
devanr  la  Cour  de  Circuit  uno  ncUon  "rrT.  l""  T  '"'""*''"'  P"""*  Entente; 
ou  p]us  eo  y  ,.jouta,.t  «ule^ L  tn  chef  d    'dl    "^^  «'"'  """"«'  ^«  ^^OOO 

«elmpp.apIu.ie«.ju,esdo\crrS„le'u  :  \-"'"^^^^^^         "'"^'-*  P^ 
s.'.tfiicee  surce  point  dcpuis  1870  «r.^  .^' "«' '»  J«"Vudcnce  parais- 

McGinuisA  Horsonmn   ?.      •      <  ,.     ^*'''""*'"'  "  I^-  C.  Jurist  p  2''4 

".exceed.  $200,  thou,,,,  tl  e  ant      "f  L^^^   "^      ."•"'''  '""  ''" ''""""'  ^"^ 

■  Ccttc.dedi.sioh  dans  )a  ir?  '  "'''^''^ 

Buivic  Jus,u'a  present    T  !  e ^  rdS  "'""'  "?" "^"  '''^'  ^^  ^^ 
e«t  conformc  a  cettc  jurisprudoC  "''""'•'' '»"'  "-«"*  °«*  «««""X 

certui„c„,e„t  la  Cour  dc   Chx-uit   T    T  "°  T''  *^^ ''^  '«^«'  '^«'=*»'«5, 
™i-n,aura,uilu„eautrer.rde  uZ'"  '^^>"'^'V*'H     Pour  quelle 

^      *J"  abre^cant  le.s  del.  isor^^rdu^t  ies  f      T   "f "' '  "'''«*  '^'  -"  --^e    ' 
.V  la  discretion  du  .ribu;al  ou  t     I  Z    .T     "^  ^"^"'*  ''"^^«'  ^'^«  »»-- 
Je  DC  ,ue  croi.  done  .1-       ..fff'""'^""*  1««  circonstandcs. 

.  -nt  et  Je  suirdW^  rVtS: 'V""T^  <J- la  cassation  dujuge.      - 
Horseman  su«cit«fe.  ■^""'''  '^ '*''"'"•'*  «*««  '«   c-use   AIcG.nnis  & 

blable  a  cclle-cin'a  pas  S^iscuL^     ""»""''"""'''  '^"^  ""«  '«'-«««»- 
•noips  dc  creer  aucune  inlustL  t :.         '"terpretation  n'aurait  pa.  I'effet  au      , 

d^fendeur  au  .o,en  de  ^^:::^ZZ^J^:}'^'  -"™^''«^-'  «^  l^ 
Cour  Superie^re.     Toutcfois  memo  31^^!  'T r""'''  '"  ''""^  '^''» 

ferableWtha,„^„p;eJ,y,;:::^^^^^^^^^ 

r^silierlcsbaux^permhdcS.         "  T  ^T''^"^''  ^""""»'«'  ?«»'  «•{'« 

de  loyers  ou  de YZLs  '  Tor         '''""""'^^  ^"  -«'"-"^-  «oedcn.ande' 

intents  devant  la  cZ  Super^u  e  o^ier"  T"  f'  "*  ""*«  '^--^  «'- 

joyer  de  ,a  p4ri.t.  lou^  ^::::^;^^^Z:'^^^'  •"""f ''"  '« 

Jp  montantdes  dommopes  ou  de  lovL  r^oC         p  "'  *1"«'<1««  f"t 

^ct.  6 ;  S.  R.  B.  C,  cap  40  !^t T  p  f     '  ?"]"«»'«"•     18  Vict.  c.  108, 

-^  12,  sect.  I,  d.  »-n!^;^r^^c^::^""'  ftUa.end.ep,r,a25  Vlot. 

'^es  actions  en  vertu  du  present  actc  seront'  inteiitees  da,«  U  Cour  S«. 
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hat  Su- 

r; 

'4- . 

■\             .            ■             - 

."  perieare  ou  de  Circuit,  pour  Fe  montant  da  loyer  ou  dea  dommages  r^Iam^, 
"  et  leB  frais  seront  allouos  et  toxds  suivont  le  montant  du  jugemeot.'*  ' 
^       CHte  olauBte  pourvoit  deux  clioges,  lo.  que  Ics  actfons  en  rtsiliation  de  baui 
'  TOPont  portecs  devant  la  Cour  Supdrieuro  ou  de  Circuit  d'a|fre8  le  montant 
demands.  » 

2o.  Que  Ics  frais  seront  allotit^s  suivant  le  montant  adjugd. 
Cela  est  plnir,  touto  demande  d'une  somme  au  dessua  d<!  $200  devra  6tre 
portde  k  la  Cour  Supdrieure,  mais  si  Ip  montant  adjugd  est  au-dessous  de  $200 
les  frais  ne  seront  que  ceux  d'une  action  k  la  Cour  de  Circuit  et  seront  taxes 
8ur  le  montant  du  jugement.  '  , 

L'artide  887  du  Code  de  Procedure,  qui  d'apros  le  rapport  des  Codificateurs 
p.  26,  "  contienf  Ics  dis^sltinti/nfatutaireg  suns  aiicune  8hggl'stio^  cCumende/ 
''m«/(^,"  est  daiis  lus'teruies  suivants ;  "•  / 

'«  Les  actions  en  r<:'siiiati..n  ou  rescision  do  bnil,  ou  pour  rocouvrem^de 
"dommages  proveuaut  de .I'iufraction  a  quelqucs-unes  de  conventions  du  bail, 
"  ou  pour  I'incxeoution  des  conventions  qui  en  decoulent  d'apres  la  loi,  ou 
"  resultant  des  rapporU  entve  iocateur  et  locataire,  sont  intentdas  soit  devant  la 
'•  Cour  Superieufe,  ou  devant  la  Cour  de  Circuit  suivant  la  laleur  ou  le 
"  montant  du  loym-  ridami,  ou  h  moataut  des  dommages  aUdguis."  ^ 

D'apros  I'article  1105,  "La  Cour  de  Circuit  a  juridiction  bur  les  diffdrends 
"  outre  ^locateurs  ct  loCataires,  dans  tous  les  cas  oii  le  loyer,  la  valeur  annuelU, 
*'  ou  le  moutaiif  des  domnutges  rechm&t  n'excode  pas  deux  cents  piastres." 

Aiusi  d'apioi  la  18  Vict.o.  108  4t  les  Statuts  Refondus  c.  40,  c'JtJiit  la 
vuleur  annuelJe  ou  le  loyer  annuel  qui  determinait  devant  quelle  Cou/Taction 
en  resiliatiou  di'vait  etre  porte'e.  Cela.a  tSte  chan^'d  parle  25  Vict/c.  12,  et 
depuis  ce  statut  cest  le  montant  du  loyct  rdolame  ou  le  montant  dc  la  valeur 
annuclle  nSolam<-e,  lorsque  la  poursuite  poUr  I'usage  etJ-p^cupatioo,  ou  le  mon- 
tant  des  dommages,  loysque  la  poursuite  est  pour  douH^ges,  qui  determine  U 
juridiction  de  la  Cour.  ^es  articles  887  et  1^5'  ne  paraisscnt  laisser  aucun' 
doute  k  cct  egard. 

L'objection  que  I'on  fait  que  ni  I'aotS  25  Vict,  ni  les  articles  887  ct  1105  da 
Code  n'ont  indique  ou  Taction  devra  Strc  porlee  (iHrsqJie  la  demande  en  resilia- 
tiou nc  sera  accompagnee  ni  d'une  demande  de  loy^,  ni  d'une  demande  de 
dommages,  etait  «Sgalement  applicable  k  la  section  4  ^du  ch.  40  des  Statuta 
iiefoudus,  qui  ne  prdvoyait  pas  ce  cas.     Mais  il  est  facile  d'y  rt«pondre,  c'est 
que  ce  cas,  itotant  pas  prdvu  par  une  disposition  8{)<«oiaW,  reste  sous  I'cmpire  da 
droit  commun,  et  que  Taction  devrk  dans  bc  cas  etre  p6rt(5e  devant  la  Coup 
Supdiieure  ou  de  Circuit,  d'apres  la  valour  du  bail,  non  t)as  d'apres  la  valeur 
anuuelle.'  Ai.isi  une  demande  en  r&iliation  d'un  bail  a  ralson  de  $100  par 
annue  qui  a  cinq  ans  i  courrir  devra  etre  porte  a  la  Cour  Sifperieure  parce  quo 
la  vSleur  de  I'objet  en  litige  est  de  $500,  quoique  le  loyer  annuel  ne  soit  que  de 
4100.     Mais  lii  loi  ayant  par  une  disposition  spdciale  rdgle  que  lorsqu'une 
demande  dc  loycrs  ou  de  dommages  etait  jointe  k  Taction  en  resiliation,  c'dtait 
le  montant  du  loyer  ou  des  dommages  reclames  qui  determinait  la  juridiction, 
il  d'est  pas  possible  d'ignorer  cette  regie  parcjque  dans  un  cas  non  prevu,  il 
fandraitd'aDrasJflB^jiiglca^ffdioairwdo^proofHittfCH^BttiTifr^iw^ 
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<ievait  fitre  por.ee  ,  I  cZ  de  C.>c„it  et  le        '*  "'"r'**"'  «*  '^^  de  loyen,^ 

fe  jugement  fina,,  et  I'acioo  de  iSe  d  S""**  ''"j*  ^'"^  '"fi™^  "nai  q„e 

■Le  jugement  est  comme  suit  '"^'^'^^P^'"'-    ^ 

"  ConsiUcTrant  qu'en  verui  dcs  Art  «67     *.,«. 
P^"r  r^silier  un  b.il  doit  tr^l^lfl;'  "f  ''»  ^.P.  C.  toute  action 

consequent  son  action  mrT^^^J^^JJ  »"^''''«««  <J«  'oyers.  ct  que  par 
•      "  Et  considdn,„t  qu'il  y  a  emu^r  ^     '"*'"'  ^^"'  ^'^  <^'«'»i»' 


f"'*"  *'»'?,  pour  I'appelaDte. 


Jugement  infirqie. 


COUR  SUPERIEURE,  1877. 

■MONTREAL,  20  Wmbre;,18J7.: 

C«ra>«  Torrance,  J.      { 

No.  682. 
^«^*«»-  VS.   Landa. 


-* 


^'*.  < 


date  da  billet   «.  „„!  *  l'«Poque  Oxte  p„  j,  ,.,   „,^,  "''f  Pe^onne  que  le  loiia. 

>.»,  «™e.. :       "''°°'"'  ^'•. '  -'""»  -~u,,  «»«e  *,  ,.  d.p<*itt„ 
"  Que  le  billet  sur  leoupl  oaf  u^„-    i>     . 

-V-- "  "®  w  ooDfection,  n'a  oaa  <JiA  «„-  i   i. . 

-V~-— -— ^^  a  pas  &6,  par  le  faiseur,  revHu 
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J77. 


J  eH33  de  loyen; 
four  Superiewe 
infirm^  ainsi  que 
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des  ixv%^  requis  par4a.loi,  et  que  le  jour  oix  il  a  <5t6  nigu^  par  le  defenddur, 
il  n'a  pas  ^t6  par  lui  estampilld  et  ne  Ta  pas  non  plus  ete  en  sa  pr.58enoe  par  la 
demanderosfie  &  qui  oe  billet  a  ^t^remis.  ' 

"  Que  le  billet  n'ayant  pas  ete  estampilM  lors  de  sa  confection,  ne  se  trouve 
pas  maintenant  revfitu  des  timbres  requis  par  la  loi."  Bt  pour  ces  raisons.oil 
concluait  au  renvoi  d.e  Taction. 

A  rencontre  do  cette  exception,  la  dcmanderesse  produisit  une  riponu  »fi. 
nale,  contenant,  entre  autres  all^ations,  les  suivantes  : 

«  Qu'il  n'est  pas  vrai  de  dire  que  lors  de  f'institution  de  la  dite  actioii,  lo 
billet  allesud  en  icelle  n'etait  pas  revStu  des  timbres  requis  par  la  loi ;  qu'au 
contraire,  lorsdeja  confection  memo  du  dit  billet,  icelui  fut  revetu  d'un  tim-  ' 
bre8uffi8ant,qui  futeflfac^  au  desir  de  la  loi,«oequi  appert  A  la  face  du  dit  billet. 
"  Que  81  le  dit  timbre  n'a  pas  4t6  appos^  par  le  d^fendeur  lui-meme,  il  I'a 
^t^  avec  le  memo  eflfct,  par  la  demanderesse,  A  qui  la  loi  ne  defendait  pas  de  ' 
,  I'apposer  pour  le  ddfendeur  et  en  son  lieu  ct  place  ;  et  que  le  tresor  au  profit  de 
qui  le  droit  a  ^te  ainsi  pay<5,  n'en  a  souffert  aucun  prejudice ;  et  que  le  but  de 
la  loi  a  6t6  atteinUve<%  m6me  efficacite  que  si  le  dit  timbre  cut  et^  appos^  au 
dit  billet  par  le  JHKur  lui-mgme. 

"Que  si  P"|Hp|t«o<>o°  d'estampiller  lui-meme  le  dit  billet,  ainsi  qu'il- 
1  admet  par  sa-'^iSse;  le  defendeur  voulait  frauder  le  fisc,  il  ne  peut  pas  avec  ^ 
justice,  se  plaiftdre,  de  ce  que  la  fraude,  qu'if  avait  en  vue,  ait  6t6  reparfe  par  la 
dcmanderesse,  et  ne  peut  pas  non  plusinvoquer  son  propre  fait  et  sa  faute,  pour 
^viter  le  paienient  d'unc  dette  legitime." 

La  contestation  fut  li^e  de  plein  droit,  par  le  defaut  du  ddfendeur  de  r^pli- 
quer  ik  cette  reponse  et  ]a  cause  fut  inscrite  k  Tenqugte. 

La  dcmanderesse  n'avait  aucune  preuVe  ^  faire  :  le  billet  par  elle  invoque, 
portant  H  sa  face  m6me,  le  cachet  de  la  plus  parfaite  Idgalit^, 

De  son  cote,  le  defendeur  examina  la  dcmanderesse  sur  /aits  et  articles  et 
comme  temoin,  touchant  la  mani^re  dont  te  timbre  avait  etg  appose  au  billet  ea 
question  ;  et  ses  r^ponscs  ne  firent  que  confirmer  davantage,  les  allegations  de    , 
sa  riponse  tpc'ciale.  ' 

L'enquete  du  defendeur  fut  dose  et  la  cause  inscrite  au  m^rite. 

A  I'audition,  la  dcmanderesse  n'invoqua  aucune  autre  raison  que  cellep  enon-. 
o<5cs  dans  sa  rdpome  $piciale,  et  la  Cour  donna  sur  le  champ  ordre  de  dresser  le 
jugement  qui  fut  rendu  suivant  les  pretentions  de  la  dcmanderesse. 

T  ri  Ti'  A  Action  maintenue. 

J.  (t.  JJ  Amour,  procureur  de  la  dcmanderesse. 

/V^t;o»<<fe  Pr^/bn/aftie,  procureurs  du  defendeur. 
(J.  G.  D.) 
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SUPBRi0R  COURT,  1877. , 

SUPERIOR  COURT,  1877. 
MONTREAL,  7th  OeOEMBER,  1877. 

Coram,  TAsciiEaEAu,,  J. 

-  - "  "       .      ■    ■  .  ■    ' 

tfo.  887. 

^•^ife  vs.  Torrance  et  al. 


\ 


-    ""n --That  tte  ♦r.MfPi'.  by  ,  d-„rt  jf ..,  -  .  „ 

'  -presenting  th»lateCha£Tr;^;;r"''''"^"'"'^'^^^  «-<!  ar 

-     Company,  composed  of  hi  j;::";:^^^^^^ 

^he  6tVor  April.  1874.  a  deed  of  d^^oltf  ehf  ^"fT  '''^'y^<^- 

T  P-^"^^'  '•'«'%  the  said  P«rtnorSL/thaV."h    !''".\'^-P"^"«"'''P 
.firm  was  to-be  thereafter  assuJed  27         ?      '"'*  *'"'  hxaitim  of  the  saul 

>he  ^id^ChaVle«  Tate;  ^e^a^-^ir^^^  Zu'  "»«'  P"-"'  P'-tifFand 
^^n.nsferring  over  to  the  said  pS,|  ::Vtt  ^/nr"  .'"'  ''''''  """^^^  •"« 
<  all  his  rights,  titles  and  inLeL  ^IiM  t  ^"'^  ^'''*  "'^^P^'-g  *«•««- 
•;;ff  alleg^  that  the  ,.ount  ^^^^^^^tlllT'^^:''''''''^  ^  P'"^-> 
.      <>harIe8Tate,.wVmheno«vrepresentra,ht     I^V"'*'^^^^^ 

to  this  declarati^.  "  beouu^Tt  „  .f  1°    "''     ^''P  <i«f«°dants  demur 
^  declaration  that  dli.deo;r^'i:;:^,:'^^^  -PP^rV-a^ 

V  transferred  to  the  plaintiff  a,id  thebtlcLl^r^^  f^^  ?«"jW.a  Grant 

^Kcd  for  by  the  plaintiff  wL,  Z  „ot.fi  J  ** -^ '^^''^V 

Th^defendant^^ly  on  Art  mlc  T     a  "  "^"'^"^  '"^  the  defendants."  ' 
Queen's  BencH  in  Chari^bois  v.  Forsyth'         """  '^i^''""  "*" '''?  Court  of ^ 
.        Thatthebuyerof  dejitsand-richtei^nn.:*     u  "'  '     ' 

-parties  until  sighificatibp  of  the  act  rfsale  has  b^Z     !!  "'  ?''""  "K-i-'st  third  ^ 
been   the  Jaw.!   It  hiira^  now  1^^.       •"^^'•"''^«"' «"<* ''-i always 
-tra^  jurispruden|,;^X:r>  -^^^^^^   «>r  a  long  tim..^, 
no^  settled,  and  th^  Code  and    tJ^LT.  T' .^'''''^'''    '^'   ""'t**^  » 
previous  to    the  action   is   necesst^^^?  j"^  "'^    »'"•*   «'^»'fi°ation 
<IueHtion  raised  in  this'  case   uln  the  d  f    ."^  "^?^  '^^   "'^''^"y-     The 
.transfer  made  by  Gn«t  to  the   "la  LtV      f  "^f^^^  ^'"'""«''  "  -^etLr  the   " 
^i-lution  of  the  co^artnelh^^Ci".!^^^^^^^  ''   ''^  '^^   0^ 

in  the- category  of  transfe..  Z  tlTof  11?"""".^*  ^'  ^^'^^^'  f""" 
»^«t  so  bif  signified  before  nctiod  ZouJf  •**'  "f*""  ''*'  '""''"•  ^''i«k 
/htt  it  doe,  not,  and  that  the  plaint^  wtnof'K?  ^t  P"^'"'  '  »'»'<' 
action,  to  signify  to  the  defeadante  t  b  Z  of  H  "i  r  ^""^  '""«•"«  >•" 
.nssio-ilate  this  deed  to  a  partition  of  tl  «^jf  TT^""  ""^  '"''^'^'''  I 
Oha.1e8Tat..  Benjan.in  Grant  .ndrS?- '^^^  P"*"'="'''P>*''«^» 
-Ood^enacts  that  .'belbre  the  dill^lf "  ^1^'"'''  ^^''  ''  '^'  «'" 

his  legal  representative,  may  aJl!^:;:":!^,^"^'  ^^^^  Partner,  or- 

'■  •.         -       v./-.:.  ■:.-■■   . 
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I  of  the  propiBrtj'  of  the  ptrtnerayp,  mioh  pirtition  i^  be  made  aooonjing  to  the 
roles  relating  to  the  partition  of  a^cssions,  iii  go  far  as  th^j  oan  be  miide  to  torranwettu 
apply. "  Now,  if  J  refer  to  the  tifle  of  partitions  of  successions,  ^yt.  748  (C.  0.)      ^ 

sa;i;sr  "  Each  co-partitioncr  is  d^med  to  have  inherited,  t\lone  and  directlyi^'l' 
the  things  eomprified  in  liis  shaij-o,  or  which  h^  has  obtained'by  Jioitatton,  and      f. 
to  have  never  had  the  owne||I|iip  of  the  other  property  of  the  succession." 
And  Art.  747  r  "  Every  act  h^ving^for  it^  object  to  put  an  end  to  indivisiort 
Jmongst  co-heif%  ai|d  legateei?  i^  deemed  to  be_^  a  partition,  hlthough  it  should     ■ 
puT^rt  to  be  a  sale,  an  ex^anjge,  a  tj:an8aotion,*or  have  received  any  other         .   .  ° 
nanie."     These  arO  principles  iijpplying  to  partnerships  as  well  as  foTMio^essions. 
And  Rilloz,  Soci^te  Civile,  N«(.j  413,  snys:  "  Los  prinoipes  que  conacre  I'ort.  <  •     '  * 

883  (746  of  pur  code)  s'»ppiiqi|^nt  4  toute  propri»5t(fe,  quelque  softie  titre^e  1^         |'      'f 
possession  commune,^  et  par  exejmple,  a  la  eooidte  proprement  dite."    ^Ivin-      f  ^  f  -     - 
court,  tome  2^  note  13," p.  203,  says:    4'  Enfin  le  partape  esf  ddclaratif  et  no6      ,    ,   . 
I,  translntif  de  propri^te,*b'est-i-di^«  que  ohnque  assooid  e^  cense  avoir  ^td  pro-  \' 

prietair^  des  objets  tombes  dans  son  lot,  du  moment  qu'ils  ont  et<5  acquis  a  la 
soci^te."/  The  authorities  cited  under  these  articles  oS^the  code  are  all  clear 
on  this  point.     I  refer  also  ito  Itemolonibe,  5,  des  8i|ioeession3,'  Nos.  254,  264,  " 
27?,  282,  and  3  des  Success.  N(j.  549;  Troplong,  Vfente,.  Noj  1  l,>nd  8<|«ifete,    ,  . 
No.  1063;  Pandectes  Franjaises,  under  Arts.  883  and  lS72'of-JhpPreiii6GodS. 
In-^enauA  vs.;Pronk,   16  L.  (?■  R-  476,  the  Sup^'or  Court  p^hve  a  decision  ; 
on  this  very  pointwhich  is  altog«!ther  in  favor  of  ijhe  defenjlants'  po,8ition  here,  ^, 
but  it"  will  he  remarked  that  th<    Court  ^  of  .^pptal,  thouglron  oth^iigrounds 
afifbing  the  jfidgment  (tf  the  Sujh  jrior  Court  j«Bi[idrou8ly  i^voided  maintainipg  th»   '' 
ruling  of  the  Superior  Court  oil'  this  part  oK'tbe  case,     Aiolher  ground  of 
demurrer  urged  by  The  defendantis  i?  that  ">jt  is  ndt  all^Bg^d,  o$r  does  It  .ap)>ea^ 
]Miat  portion,  if  any^^^of  said  amount  rio^  sued  tot  li  iclaitnediy  fhe  plaintiif, 
\  in,  his  own  right,  irrespcctfveof»saia  tpatjsfer  from  the  sUid  lafo Benjamin  <Jrant." 
This^  it  seems  jtjMne,  is  nota  ground,  of Id^inirrer.     "^he  plaintiffs  dcQlarntioa 
shows  at  least  a  righ^ of  Action  for  his  share  and , Charles  Tate's  shai^. in  the,   ' 
amount  due  by  defendants  to  the-f  jrm  of.t^b  ft  Co.     If  the  statement  of'i^atfw, 
these  shares  represent  is  not  clemf— if  the  particnlars.dte.ilof  sufecicfit,— it  is  not 
bV  demurrer  that  thd  defendants  jsauld/avijil  thenjsglVes  of  thcsoTacAe*  in  the  ' 
plaiptjrs  declaration.     There  thej-plaintiff  claim?  all  that  was,due  to^  Tate  & 
Co.     Hd  certaipl|iliows  a  right  "of  .action  fot  Grant's  share  and  Charles  Tate'« , 
share  as  well  as  ,ms  own.     It  cannot  be'  because;  be  doe!|  not  say  that. each  of  * 
the  J)artntars  had  a  one-thii[;d  intipre  it  in  the  partnership*  .that  he  does  not  show  a 
riffht  of  nntinn    '  The  law,  says  ijt  V(|r  him,  1848  C.  C.        •  '  ■'  " 

"i  Demurrer  dismissed  with  costs  . 


>m. 


1:.' 


vU     ^ 


right  of  action. 


Abbott,  Tait,  Wotherspoon  ^  A  l»6o«,  for  .plaintiflrtlf 
G.B^Cramp,  for  defendants]  *•         '     * 

•(J.K-.)       •      _       ^        \ 
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,.iiSgj 


. 1*^'„V_ 


'^    ■• 


*!' 


I 


■v, 


y- 


fe-"- 1 


f\ 


uj- 


^ 


^ 


/ 


•W"[ 


th 


aVPmiOR  COURT,  1878. 
SUPBIIIOR  COURT.  1878. 

'.  ■  -    :  ^^^TREAL.  ,8rH  JANUARV,  ,878.  t       ' 

\  -       .  Cb»-tfm  DoRJbN,  J. 

^o-  1213. 

completed.     The  other  fiotU    "    " ,  f  j^^*  «"°«'^t  h^  been  swora  to  a.^ 

^-J-re  'my  affidavit  to  sup^l'    1'    ^  •'''  "^"*'''  *'-V«  doT  ^ 
,      .      PPort  .t,  pB  the  petttioner  paying  |,o  coP  " 

-4rc/iam6aMftctCl>,  for  plaintiff       *    >'.     .      Judgment  o^rtiTotidi 
JJelonmier  rfr  /V,    c,-  ^,...      '  • 

(s.B.)  petitioner. 


m 


T,- 


CO^JrFoFREVIW^7.      ^    •   ' 

MONTREAL,  318T  MARCH,  ,877     " 

'o^b.te.Jj^  I'"K»««  'h.   ft.  ri*n^/»  '■''  '■"'"-•ion  cldZUi 

«ti|)  of  the;hor8e.    ,  '^  "^  ^''.""««  ^  the  poascssioa  and  owner- 

P^^'^^^fbrplai^^^^^  4.^"'^»«°'^fC.J?.  re^.     ' 

^^■^^^LaRonde,  fofintervening  p„ty. 
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COUR  DE  KBVISION,  1877. 
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;  '  .     COUft  DB  KEVISION,  1877. 

/         I  \MONtWl,  30  NOVEMBRB,  1877.* 

\«>raw^OH»4i,,  Mackay,  Rainville,  JJ. 


Gaul 


No.  636. 


{ter  VB, 


rgevin. 


A 


4wt.acun/teIled«peM;.  '•'''^'*«''^  ""*<•*<««  ^'P^nw.  de  lAleoUon,  .1  le  cndldrfl^, 
3o.  Que  la  pinalltA  impoi^e  At  b  iLtimi  •km  .<..      - 
d..d..p«n«^„t««,4S^^,ftP'"°  "*"*"  -aneMtone  peat  «tre encoumeque .1 

welamer  la  p^nalitTde  «20r  l2  "  T'.  ;^^"**°"'"^«'"  >«  poursuivit  pour  lui 
deur  a  J^u:^S  d^^Il^^?^:;,  /^  S:  ^^^  ''''  "  '^'^"- 
la  penality mentJonnee  en  la  ««tion  m'li  fJlT'     r      x  ','^'  ''  '""'"*"'^  ^ 

f.i;;ii;;rs:jz^^^°^^^^^^  ^ «-  ^^»f-- «.  ..r^.w 

^2^.Qa'a8oitprolequeoe8d^pen8e8ontet<S.fHito8:  •'"  ' 

y8o.  Queues  d^peniesoftt  ad  payjspirlecimdidat;  v  *  * 

s«  X:  1:27:  *rr;°  "y*-  '^  '-'* " '°'  -  ^-^  *««  w? 


.»<■■  ■' 


-i!^" 
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COUR  DE  IlEVISION,  1877. 


UMIhW 


■•,:Mr 


v:>-- 


;     60.  Parccquo  par  la  Hcetion  2H7  I'aeont  oiii  ...r.U~r       ''        7  ~" 

;  preuve  OBt  surtrogatoire.  "  a  pw  ei6  produit ;  toute  autre 

;     "  Considerant  que  la  peuallt^  impost  pal  i^  section  28fi  A.,  A*     .     1   . 
«laniee  eo  la  nresente  musa    „»  .L.  *  «  I        »^"on  -«»w  du  dit  aote  et  rf-, 

li^CourdoR^vwion  a  maintenu  lefuKement  de  la  Pn,...  T.  r -  •      / 
appel  pour  les  n^mes  motifs.  ■»"g«'"«"»<'«I''  Cour  Infenou^et  renvoye 

J  "D^bouteeto."  .  / 

;^J  Johnson,'' J,,  (dans  la  cause  de  Primeau  v^  R/lv^  b'»,^  y 

QueBeo  Elect  on  Act  of  187R      Tf  4a    n      j  T  '     V^^^^y  O'  «^yo,  Under  the 

,  thit  he  never  had  been  appointed  ndr  acted  as  .i^t  an  A  ^         *"'  ^^"^"^ 
aiiVthing/nor  ever   been  r»rni»hJ  ^u     "■«*"»'  «nd  had  never  expended 

j««Btified  the  Court  below  in  d.W    •  ^'  !?      ^•^^'"^  '^"^  "'""«  »«««  have 
p4tiff  has  ne  ther  Zed  „t,r  ZT  f "" '  •*"*•  -«*"'  ^'««  »«•«'  '^e 

:  Sdn  286.  ngthinVis  r^uSd  bT Vr^^,  f ''"*^?  "'  '"«  «^^"^-     ^nder 
^tually  bee^rra^nClL  If        V  '''''"'^"'  "'  «?«»»«•*«•  have 
.^ecfues^nderSecul     5  t'n,   T;  ''"'  ''^"^  '^"  made,  no  penalty 
/actually  been  .ade' rwhich  c^^  trSnTfur"  7  ''I  ^"^"^"^  ''-' 
liave  subjected  the  ag^nt  to  the  penaltA    hrii.    m  "u  *  '*"**""«"'  ''"«''' 

Y  \  w  tne  penalty),  he  should  have  averred  the  fi.«t;  ,n^ 


COUte  DE  BEVISfON,  1877 


S3 


OTed  It.    The  I.W  ^mnjo  have  provided  for  every  o«e,  for  if  i„  .^.nt  or  . 

Ie.nd.date  incur  expenpes,  l^th  .re  bound  to  f^rni.h  statement.  underL.  2W 

land  the  penalty  of  on..«r'on  .,  provided  by  the  286th  ««tlo„.  and  the  penalU 

Ifor  making  an  .nacoura^  ,uten.ent  i,  provided  by  nection  287-i„  theTrmer 

c«»  thj  peua  ty  u,  $oA    i„  ^he  latter,  «500.  but  the^  i„  „«  penal  yena3 

for  omuting  to  do  wl/at  would  be  usele™,  ,i,.,  u.  deliver  a  -UtLnt  wITnl 

toTr    ^*  '^"Ar^*^"'*  ^kere  is  no.  obligation  in.po«^  by  the  Aet 

to  do  BO.     '^ere  uranother  case  against  the  candidate,  but\he  same  judgmen 

must  be  rendere^.„  that  also ;  for  the  ca«e  is  founded  on  the  aame  «.£„,l 

Ihension  of  the  jaw.    Judgment  coufirmcd  iu  both  cxs«s.    .,  -  ^    '     """PP"*^ 

X«r«a«  A.ft«,«/;p,ocurc«rs  du  de«iande«r.  ^"^- "'  ■ ''"?™"'' 

.  L.A.  Jetti,  conHcil.   ,\  ,      -  ."        ' 

I>urmceau  tt  5«e«,  procufeure  dumJrcndour  ~*  ^^r^-  — 


Otmtkim 
Bwiwta. 


-*  w — , 


COURT  OF  QVEEN'S  BEXCri,  1877.        '  '    ^ 

/  w        MONTREAL,  ItiTii  MARCH,  1877.      .  ^    .        . 

Coram  DoKios,  Oh.  J..  Monk,  J.„II.m8Av,  J.,  S^N^iaK,  J,  Tk!I^k,  1^ 


No.  2C. 
LAPOINTK, 

AMD 


^ 


A'PILLANf; 


^  '  FAULKNER, 

I  SltSPONDICNT. 

i)OR.o;,  Ch.  J.:_Thisisanappcarfron,  the  Circuit'court.     Notice  was 
grven  that  secunty  would  be  put  in  on  .a  certain  day,  and  the  resf^n  ett  a^    ^ 
pear^l  and  required  the  s«ret.e8  to  justify..    The  sureties  justified  Z  reouir^^   " 
and  no  olyection  was  offered.     Now  a  motion  is^made,  supported  by  aS 
pf  affidavas    alleging  that  at  the  time  these  suretl^  justified.  tB^^Lrrpo^'  ' 
dent  thought  th^y  were  both  holders  of  real  estate,  and  th^L  K^    - 
I    .scoveredthat^they^not  holders  of  real  estate;  that  they  are  insolvl^ 
'  that  T  ;  *  ^P«"««*  *o  S«ve  new  security.     The  Court  is  of  op  nioa 

that  the  respondent  .s  too  late  with  his  objection.  He  alleges  no  new  fl 
He  does  not  say  that  th.y  have  become  insolvent' since,  but  siTpfy  that  he  has 
b^n  mistaken  f  "such  an  application  wer4  allowed  it  would  lead  to  endl^ 
hU^tion.  The  Court  would  have  to  order  an  enquite  as  to  whether  therfact 
were  true.     The  motion  is  therefore  rejected.  •      'ese^acta 

^   i»f^^!a«m^ai,«.,  for  appellant.      ^  ..        Motion  "yected.    ^^ 

•  Jlftci^nc  XancWr,  for  respondent.     •  *      v 

y       (e.n.)  '/...,  ■     .      .  .  ■       '.       .-'.'/''     '=^ 
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*  •*     »•  '     ?s  V'  "'•''  ■' 


^^'«t;uJT  COURT.  1878. 
CfKCr/lt  COURf,  1878.     „ 

''siIRRnnooJ    UTHJANy-ABV,  ,«78. 

Coraj.  DoHERTryj, 

'laLO:-Th»t  ihe  IumItmi  Court  tkanX,.  i„rt.Hi,«     . 

vene,.  ,  p  ^'"^'•"«"  "»-»-"'••  "Ht  or  .iUoha„„,„  ,„^. 

The  notion  was  ootnmoni;ed  by  Arr«  .«mn/^  «nJ  ;..j^    .... 
for  «60  was  rendered,  and  theXohmlTl'^    J    "^^     '"  P'"'""'^"  '''^" 
^W  .a2>P««a  having  ,«ued.  Trli^rnrtl      7     "^  """^  '"''^'    ^  ''«»* 
order  of  the  J«dg;'„po„  ^effi  T  J    8  t'  """-^T'  '^  ""^  ^^^«^'' 
;      that,  previous  to  the  L47thf.tLtr"'"^^^^^ 

in  eompulsor,  liquidation  u'de    t  T^^Z^ Kr:,'':;,.\  tl  k"'  """'"""' 

-^     hiB  hands  ag4fnst  the  e^,te  of  thrdef^Jl  id  !,  T^^l^  ^^  P'*"^  •■» 

wrU  to  be  vested  with  ,he  .noveabi:  prt'^tw    " ""'"^'^  """^  ''^  "'^ 

e^^and  co.d.ot  be  s„,eet  .ISelln::^^:  lliZ^ 

;vere  shut  against  the  creditirs  the  ^^t tio^^  f«  Insolvent  Court 
legal  interest  in  setting  aside  tL  proZ  ^^  ttuhe  l'  f  ""*  7''  '"^  ""^ 
an  equal  distribution  among  the  eredk!«  o^k  *"'''"'  ActiUmod  at 

;^a8  further  urged  that  the  aL  1  J-  ,     *  P'^P'"^  *»'"  «">  "«>»'«»*.    It 

;nd  could  nott.    ub  ee^d  ^^y  rtsT'" '" '"^T 

whieh  h.  was  obeying.  ^  "^^  ""  "^"""'f  "'«  "'der,  of  the  Couri 

defendant  in  this  cause  ZmlJlZl^"  Tn''  "'"'"^''^  ^•"''  »»^ 
over  him.  and  would  iherefl^  "Z^\^^'^!'Z^^^^^ 
pn^eedings  to  place  the  def^nia:  L   n^W^^^^^^^^^^  '^"*^  «^  •'« 

and  in  fact  could  not  go  before  a  Court  SS  nf  '^!;"  '^  "^  ""'  ^^ 
sions  of  the  Insolvent  Act  only  apS  to  1™^  "'^  J"""^""*'*''-  '^^^P^' 
behalf  of  non-traaera.  ^  ^^  *™'**"  •*"*  ««»'<1  "ot  be  nig^i «» 

The  plaintiff  was  proceeding  under  the  order«  .„J  •  j 


* 


—■ ^-'x 


'* 


OIHCDIT  OOUKT. 


■  M 

thing  n.ore  than  an-t,fficer  of  the  (W*    »i,    i       '      '.   '^  °*"«"~'  '"  ""«- 

the  Superior  Court     The  daintiff  h«.  .      i  T.    •  ^  "  """'"«  °»*  «f 

lu^Wen^  Court  defendant;  jS:;^;!rZf^^^^^^^^^^^^^ 

togo  on  and  aell  property  which  no  longer  beCtott  ddltnt     ri^  "'"  ' 
testation  must  therefore  be  dismissed.  «.      **«'«»**«'»*•    His  con- 

i^roofe,  0«m»ranrf  &  J/ttrrf,  for  piaintitf. 
JT.  W'Artc,  counsel  for  plaintiff.      *^ 
Ives,  Brown  .fe  Merry,  for  aiteignee. 


C'lMMat 

VI. 

ilMtt. 


(J.  K.) 
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J 


SUPERIOR  COURT,  1^78 

MONTBBAL,  18th  JANUAr/,  1878. 

Coram  bUioti,J^ 

No.  1723.        I 

Sproul  vs  Corrikeau. 
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flrPKRrOR  (X>URT,  1878. 


v 


o. 

'S*' 


r< 


don«  ,.r  «.^«../„«p  „.;.  B..t.  «incc  applioaMrJn^  nf  th*  kind  hnve  b««o 
illowcd  to  U,,„.,.kj  in  (;fi..mUVs  und  ovon  before  th«  l'ro»h«„«tnrj  .hi.  owr 
nilin^  nm..KMy  m  U,»u,'t  .*{,,.,  and.lho  |«w  rrq.,iri„u  tJuf,  tl.o  applie„t|oD 
mmt  be  nm<l..  wul.i,,  H,,,  |o„r  duyi  iiiu^t  bo  Htrio^y  followed.  I  undorHUnS 
that  Mr.  .luM..-.  fnpiiKM.i  m  r.ilod  oirthc  20tb  I)ocemb«r  last,  in  the  cams  No 
1134.  /M>...n  V-.  (;.,r.o,.,  ,„.d  ns  I  q.iitu  concur  in  that  ruling,  I  r,.j^t  tli* 
notion  an  oouiin^  too  Uvtlk 

AM««.rf. //.,/<««..  for  plaiovfT.  Motion  rejected. 

^Liiraiigir  <!•  Co.,  for  duff  ndunt.  ''  ^^    \ 

,     («.  M.)  •    -  •    '  •  ■'sy 

SUPKIIIOH  COUllT,  1878. 
M«»\TI{KAr,,  JHth  FKBRUAKV,  I87«. 

i-'  1 L .J_^__...: In  Ri:viim^____   ..   ^ 


Corfim  T..MHAJH  R,  J.,    DUNKIN,  J.,   RAINVII.||i,  J. 
Xo.  108.     ,'         Jfe   .,-     '     ^ 


li-' 


■      "T  J  «'«  «|iialitt',  CoMtestiintx.     j|s  "^ 

TaADKK  — .UaKKIAOB    CoNTKACt— llKiJlHTRATIrtSr. 

H.LD  -T'.«;  «.;■  no„:,..«i.,r.,l»„  or .....  m.r,I.K,.  c.M.rHc.  ..f  .  .raUer  wllltia  .l.lrty  U.,-  from  the 

e««utk)nll.erwf,l«.  bar  to  II...  olaJmofl.Uwlfi...Ki.liirtlil«  Cytale.  "omM* 

foRBANCB..!.     The  claimant  whh   the  wife  of  one  of  the  insolvents,    tad 

claimed  from  the  estate  of  her  ]^„sband*l  .1 20  underihcirntarriago  contract  datg*  • 
the  16th  February,  ISCS,  and  registered  on  the  2;{rd  ;iune.  1868.  The  proprieton 
of  the  estate  conlo.tcd  the  claim,  on  the  -round  that  the  hiiaband  was  a  trader 

„and  that  the  conlr.ct  of  irfarri  ,..-o  »v;.s  not  registere.l  until  long  after  the  day 
fixed  by  law.  Th..  eontostati..,,  had  boon  nmintainod  by  the  Court  at  Sher- 
brooke,  undvr  the  Insolvent  Aet  of  IS.JI,  («ec.  12,  par.  2.)  which  require* 
the  contract  of  every  tr.ider  to  be  rogi.tcred  in  the  registration  division  in  which 
he  has  hiH  place  of  business  within  thirtjr  days  from  the  execution  thereof. 
Ihe  Court  here  agrees  with  the  Court  below,  and  judgment  is  confirmed. 

The  section  provides  for  three  cases:     1.  Kvery  trader  who  marries  2    Trad- 
ers already  married.    3.  Kvery  person  not  a  trader,  hut  hereafter  becomine  a 
trader  and  having  a  marriage  contract, 
"t-he  contestants  contend  that  the  first  of  these  provisions  applies  to  the 

claimant's  husband.     The  claimant  contends  that  the  third  applies  to  him 
The  Court  below  held  that  the  provision  of  the  law  had  not  been  complied 

with  as  to  registration.    The  claimant's  husbai«i  was  styled,  a  trader  in  that 

contract.     Ko  error  has  been  shown  in  that  designation,  and\pon  orfr  review 

we  see  no  error  in  the  judgment. 

''^J^il!  W^Ue^  Pauneton^{<„Mm^nt.  '  J^^g-'e?*  conflmed.       _ 

,l)»vt(f«on  ({■  C(/«Atn^,  furoonte'taQts.  *  ''  ' 
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COUR  DB  CIRQUIT,  1878. 
COUR  DE  CIRCUIT,  1878: 

MONTBBAL,  4  MAR8,  l«T8. 

CwMin  Mackat,  J.  ^ 
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Ko."4T«. 


V 


•        I*!*',  II  lioit,  dan«  loM  lo-  oim,  en  •ui-J^^fllM^  a«.in«ii<l»«r,  ct  par  tul  oob< 

'!?'■-•  ""°''']^^^»'™0'lo8l01.7C  capital Vt 

\  L'opposant  pretend  cctto  uawie  cjt«.'fc3^p^C»^  .„„  ««^-.,        ,  ,  \ 

De  son  c«>fe,  le  doinantlour  Houtient  qu'il  est  bion  m.HR.X  i    4 
opposmo..  ,,.i,seIo„   ,ul.e«t  .U.1  f.nrlraJi  V:  tb^t 
rcconnuit  lui  devoir.    ''"T^''"^  ^''»"-  "^'^  «»  oPPo«Uon,  U  balance  qa'U 

fIZ'l7^'  /'•"/'••^'r '""^  >  ''''PP«-'»  -""t  bicLnd^,  tant'^cn 
f...t  qu  en  droit.     II  est  prouvo  quo  lors  d«  I'omanaUon  dcli^aiilc  I«  dkn 
dcur  avuit  pny6  H  l'ac.,uit  du  demandeur,  en  vcrtu  d'anVs-S!      '  1    ' 
juscmcntau  non.n>o  Pierre  Provpst,  one  ^lede  139  64  TT      T" 
lui-nienie.  une  autre  somme  do  «2rf>R  «/     -1      ,  •      '        '  "^  "« , «J<«n»naeur 

un  droit  incontcsUible  de  s'onposcr  a  la  sai.  JT^'  P'"' 'I" '' <»«  ^^•"'ait,  awit 

I.  n..itpaatonude  d.poj'ir::; jrs.:e';Ltrd:i^f  r^' 

opposition  occasionmio  par  la  propre  faute  du  demandcur  doU  Sf  '  1     '""* 
etro  aaintenue  avcc  di-pens,  "«"">"«<'"<'«'»*,  dans  tou^  lea  cas, 

Al'appui  deson  jugement,  I'lloribrable  ju^e  oita  la  eaii«,  A.    r       -«  ^ 
Ji..seU,j.g6o  en  appel  etrappor.c<c  au  10  L.  p.  f  367  *       ^'  ^'"^*^  ^- 

r^   ;.,  .  ife"        ,  OppohitioD  niaintcnue. 

./.   f..  Z>^»ioKr,procarcurdo  Topposant.  \  '  ^' 

Moimeau  ,(;  atsociis,  procurcurs  du  contcs\aB#'  - 
(j.  O.  D.)                                         "                    \    ^ 

■        ,_^  .)""■ 
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•  PWVY  COUNCIL,  1875 

:M0XTI!EAL,2xd  JIAIiCII,  Ihta. 

Present:— SiH. James  W.  C«.r,virF   'Jin  P.„v^    i> 

,  c<.j  \  u.»,   Mr  L.VRNE.S  I'EACorK,  Sm  M<.M-AaUE 

K   J?MITU,  .Sill  KoHt'HT   p.  y„f^,  ,^.,j 

,     ;  "^-^''VJuiiXMnruNJikixo, 

■      l'!<'i'itHf/lH   li,c  Vi,int  l,rli,xr,) 

■  AlTEI.I.ANT  ; 

AND  ,  ' 

'  ^^'''■"'JKt>  n.\\<0.\KALi.T, 

■      ■■■..■..        -      '  '  * .            ,  •  ■                               v 

»     ,      .      '■                  J*.     '  (^V'>i!n,/ ill  (/„■  Court  ietoir,) 

^  .            ■■'-■'.   y  \            ■'    ■ 

•*<•'•"  I'im  and  Dip  |,lainti(l'«  cii,  >,  1  ,.,Lf    „         I  ""•""P.  a  "  traiisiutioii  "  was  made  he- 

-..  o.Mfai»  tonus  or,;aymi!,l,;j;;;;r/,v';/'''\''":  ""■-«^'«'  •'K.lt..,.cansowa.Htay..„ 

.  to  tLaactrou,  and  ,|.e  |.Ialn(iir  «...,se.m,  i".'  v  .""     'T  ""''"'""'"•  ••••*<''^<^^''-  «"<1 ""'"  Plca<l-<1 

.-r»«,,|,..  .lisZ>,iuua,LViTlX^^^^  tlu.I„»titu.i,>..of  tl,e«,cond; 

I.rnppr  modoorcnforcinB  tl..-  ■•  trilac    ,».  •.  I  »"■"■"'''"'  «"  I" »'«"'«  H'-'  •-.■i-olmI.    11..- 

-as,...  or  ..i.  :,:;,  ;'"ri""    rr  "•"»■"•""'«■«  — «■  H..a  a„on.c.y  ..aa  not,   by 
An  ,„.,.„..  ,,,„.  ,,„„,.,„,  ,,i,„,  1.1,  ,!;";;'' ,?.;''""''■  '"  '""*'  '''^  «'''^^"'  '•>•  »  '-•"■nrromUi. 

„,  ,  "■"''""'*  ■""^^"^"""•I'-'lano.- Of  hm  prohibition. 

rior  Court,  :]Nt  Oert.b.;  ISTl.       """  ^""'"'y'-  "-i"''- "  "f"  ''-  Supo- 

Thejucl,.ncnt  or.hd.LorJ^l.i,,.  vva.  Joiiver..]  L,  S.it  -o:..,r  !'  Col-  i^a  - 

i.  K^l..d,  i„.,,i.h  l.et::  Ji       "^^^^^^^^^  »f*«''«- 

proceeds  of  the  sale  of  the  furuitu.ro»r     n^  ''^'  collected  aud  the 

lating  such  stocks  and  d    i^  1"'^:^' 'L'^""'"?'  T'^'^'  "*'"°'"- 
tianaW™er.theonlyehildorl„rfi"  a    a    \?'  T^  "^  *''«  ''"''  "  ^•»>''«-" 

theageof2i;ears.ori,:f:L::^tw    eS^^^^^^^^^^ 

direct  n.y  said  trustee.,  or  thesurvl^  Jt  e  ^^  v^^^^^^^^^^  !,"    *''^"  '  "^^ 

of  the  survivor,  to'asM-n  anlkimn  f      .°""f  f '^^f  of  theuj,  or  the  executors 

beral»ol«lense„„dbe.icat\         "i!;'"™.  «»<»  «'«  «ud  Cliri*.„a  Haruiot  for 

should  dio  lofo,.  a,t,i„i„g  hcV  oXo:"r:^:'i*rt^*™^^ , 

o        Y«  01  ^J^^cars,  or  being  n)arr»od,  nr-thd-ttans^-J 


'% 
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iigly.         °'""™*''    ■"""""'"«*''  l'">ra»leos  to  Us„  the  s,m.  accord-  V 

.cigniorW  of  the  testator  i„  < t!  T        i  "'"'  ""^ "'"  "•■"'  "'^'^  «»<• 

«..bMwoor™./co.,j:.o7'L::sz^^^^^^^^^ 

manner  a  foresaid  in  ordof  M...t  ♦!.„  K  »  .     .  ^"nrj  or  his  heirs  in 

inetubtator  died  in  January,  1835  "^ 

On  11,0  18th  of  December,  1809,  iiearl,  30  Years  ■,li,.r  .1,.   T  '  ■      . 

WMaelion,  lleory  John  si.rin..  R:„    Bi   i     ^    ?  °  above-mentioned 

-r^teeof  the  te.taw,:£it  t"  1 1^  :i.:::;i^-r  "1 

executors  were.iuduced>to  a^ree  to  the  rJo  t^  V  r  ^'f  ^"^''""  "'«  «ther 

deed  of  December  31   Iftqq  «^„  u  ,  1  ">«oneauIt;  he^prajed  that  the 

count  for  a  1  tlT  „rr 'art  wft'h  i7      ^  7««"«d,  that  Pinsodeault  should  ac 

was  ascd  .22  .     .  '.  Qcatii,  Miss  Ilarmer 

This  action  was  brought  when  the  defendant  ai^d  hil  family  wern  ;„  Ti' 
m^pding  to  take,  lengthened  tour.     The  st^telt  t£r  C/h    nfe^:^^^^^ 
under  age  is  admitted  by  Mr.  Laflanime,  the  Advocate  and.  ittoreit^^ri^ 
aiff,  to  have  been  false  to  his  knowledge,  and  inserted  ift  th«  Z]  *V      u^.  "' 
to  prevent  its  being,  demurrable.     If  "the  jJainti^t  ri^.    totr  "^^  ^ 

contended  for,  had  b,en  stated,  viz.,  that,  no'tw£a:<^tMt 

hcriiiajonty,  ncvcithelm  the  dfV  nm. ..  >i,.     .  •  i-^"  ^^fV'"-"'«f  attained 


tti<?  gift  nvpj-to-tlw-pliriirtiff 


a[<^. 


,'^ 


J>'.1 


:k 


't'^^-'''^;^z:-^::;.:j^:^£i^z^  ^- : 


■hi] 


■  \ 
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«2L  VlTZZ  'T  "-"^r  *  ?^."»-«  ^"-^  P'--*-''^«  "Sht  to  «ue  could  have 
him  ardlfcT.  ?."'"'"  ^"^  -jocessary if  thedccisioo  had  bcenagainst 
lthn^^l        ^'^'°^''^''  presence  in  Canada  might  not  have  been  required 

tiff      .         ?.^""'"^''  *"  ^•"■'^  ""  ^i'  «="«  ty  «»«  prospect  of  an  Luirv 
'     ZVZTV'"''''r  ^"'  """^  ^"'^'•"''^  »>'•»'«  «  compromise.     b171 
'      11  Tl  !  ■■•  ^'"?"*^''"''  ^'''^"  ••«  •''^"■•d  of  the  action  hastened  to  Canada  and 
arrived  iit  Montrea  on  the  25th  of  M.v   lQ7n      n  •        "  H:?"""" '  »»/ 

Lcfwoor.  I,:.  i„    1     T  •  ;  ■     ^^*  ^^'"-     Communications  took  nl^o 

I  twcen  his  legal  a.lvi«crs,ana  those  of  the  plaintiff,  in  the  course  of  which  a 

K,  J    rCLT        '^f'"^  Onthatsamc^ 

'1^     def!;!^^;   :,n1r'"'  "''""'^'  "  ''^^^'^^^"^'^  «f  *'-  rl-<^-S«  -  the  suit.   ' 
--  "      '  -  ilV  Af       '  I'^^"'''>''"°^'^  "'"••"'•^J  «!'»»  J'c  need  haTc.Koon  ,.t  this  procedure 
,  ■       l^ent  to  3fr  Lufl,.auuie  (who  had  been  a  personal  friend  of  his)  on  tiriundav 

.  ;-';;;;;^  -t'-t  co,.sulti„g  iiis  A.tomo,  or.Cou«Vcl,  and  in  t  HJ^ ':;t^ 

da>the(ollo«n.gdoet,meutwasdraw«upby>Jr:Laflammc:_  ' 

"Henry  J.  ?.  King,  Plniatiflf;  and  AlftedPiusoncauh,  Defendant 

'^Mt  mora  nd  Kin. 

•C"^^^^^  -  --  —  ^^e  dCudant 

'   ^     shail\c^.y  •  i:i!:"  ""^'^  ^'"^"-"'^  <^^^»-^  fifteen'i^sand  dollars 
invested  L  ^3         ^ '  ""'^i  *>'  '"^"^^  ^^'''"^  oth«"«»«d  dollars  sLall  be 

V       i^  mm  (^tue  piuiptitl)  or  his  reprcsentat  vesat the  exoiration  of  ti,o» ♦• 

4.  \i  such  action  shall  be  brought  within  thp  smM  nor:„j    r    ' 
-  .hall  bo  My  dBtiJcd  „.„!„..  M,rP,n:t".l'.''rl?^°^°^":?  J-^""." 


\- 


i^rp,i(iacBt-tff-tlie-aftid  nwa. 


■\; 


^■.*^:; 


'% 
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tiall  be  transferred  to  Mr.  Pinsoiieault  together  irith 


of  fifteen  tlioufiaiid  dollaril 
the  interest  added  thereto.   , 
"  6.  If  Mr.  Pi„«,»c.«U  prefc™  It,  the  sum  of  Sftcen  thon»..d  doll.r.  »»,  b. 

"' (Si-ned,)        Alfred  Pinsoneaiti.t. 

R.   LAFLAMiltpi, 


rlnioiiMBlt, 


"Attorney  for  tj^  faid /.  S,  Kh^r 


The  asrecucut  ^hich,  in  the-lang^^c  of  the  Canadian  law,  is  to'rtncd  a  "  trans- 
action,    thouj^h   made  on  the  5th  of  J«„e,  is  dated  on-the  ith      Jr  1    t1 
^ler  the  signing^f  ..  agreement,  ^  the  defend^  ^Lt^ li^^i^^^M:' 
Cassjdy   h.s  eounsel  and  attorney,  to  the  effect  th^  the  eause  ^   "yed  ad     i 
the  forecloBure  removed  "  juHr,ua  nouvel  avis."  ,»  ^  '■ 

Mr.  Laflammp  deposes  that  he  had  authority  from  the  plaintiff  to  enter  into 

tlie  defendant  at  the  time  supposeitftat  he  had  such  authority        ~ 
m^lIelT'  f^  "»«  ^Jf^'-d-t's  legal  advisers  satisfied  him  thi;t  the  aW 

On  the  lOfh  of  Juno,  the  defendant  eicaHibd  a  notaridlJn«fr.;;«-*  ,.  " 

On  t^e  11th  of  June  pla.nt.ff  wrote  and  ^  .  Icter  to  the  ^ndant  n^ifv 
mg  that  h^f  J.S  prepared  to  carry  out  the  agreement  and  t/>  LZf^  ^ 
onthepayme„tofthe30,000dIllarsastS:Sf  "^'^r'^""*'""       ■ 

From  this  time  the  plaintiff  attempted  to  enforce  the  compromise   and  th^  ' 
defendant  to.res.st  .ts  enforcement,  by  all  .ieans  in^their  power  ^^' 

The  defendaDt^sought  to  put  io  pleas  to  the  actftn,  andf  succeeded  in  .pit,  of  ' 
.the  plaintirs  opposition  on  the  ground  of  the  settlement.^,  ^      '         ' 

Jl^_n...„  g»„„„w  aef.„oe  ™«d  b^th.  ^^^  L  .0  J'Te«  i.>.b., 

m   thll  r  ", '"''^.'™*' ""■■"""'■''"'J  "'«  """0  »»<»e ;  or,  if  that  ,eio  not       r 
2  m™;     f."",?''T"»  »f  "•«  «'"  ■clion  wa.  .  condition  ,r«od4.t,  under 
the     Iraaaction,"  to  the  bringing  of  theseeond. 
2.  T  at  the  proceeding  b^ieh  the^ofendont  had  be^  admitted  M....d  ;. 


V 


^an,..r«"tl  iirc^mwion^pi- the  plaintiff  pjSa^5^tl?t 


..  .      \    ■  1 


f 


\- 


/^ 


#'■ 
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^. 


^    °  co.«protoi8o  had  beed  j-gected,  ,rere,  iolf^i^^^nds^^.^t  adverse  to  the  pluintiff; 
Bwneauit.   "L'ht  to  enforce  the "  transaction."  ,  •  piitinHn  a 


on 


X 


1 


4.  That  ilr.  Laflamme  had  not  authority  t»  make  it  £■'" 

_5.  That  thyJefend^mt  w.s  entitled  toj,e  reUofel  ivu,u  it  on  the  ^cound  of 
mistakQ  or  surf^^risc  or  fraud.         ^  *  /I      .  c^""""  "» 

^^^he  three  lu^t^jvi.U  ^ou.e  other  ground.,  y^.r^^,,n  by  ,Le  ^a,»e  (the  third) 

These  <,uestionsUcr  a  n^ultiplichy  of  p!oa.li^s  atafintcrlocuto.^-  proeLing;- 
whfch  .t  .  ncedlcs.sV>I.mKM.i,..i.e.f-u.ther,.cau..  b.fore  the  gu  Jior  Court" 
wlicn  Judgino.it  was  pW.cmuced  by,3Ir:  Ju.ticiy  uJauJi-y 

'  t'n't  ''"f^"""  V^r'^^'^f  ^•"'•t  t'-  peuJeup^  of  thl  fi.st  suiVf.  not  a  bar  ;^| 
to  the  *.a.uteuaHco  of  the  .ecoud,  .•.nd..hat  th.  dcJeni,  i„.  the  nature  ofnsMicata 
pn>^d  by  the  .ecoud  pica  >i.o; /ailed,  but  that  tljel.ait  ^ouH  be  dismissed  on 
the  sround^hat5^r.  taflanyue  had  ^  sufficient  gonerattuthority,  a.  Attorney 
and  Counsel  in  thex.a.e,  to  bind  hi.  client  by«.e  a.rpemeut.in  question,  and 
that  no, special  authontyhad^  beai  proved,  andli^.at  the  ratification  by  the 
plaintiff  ot  the  11th  of  June  atW  the  defendant's  repudiation  of  the  10th  was 
too  late.  -  .;  ■  .^-  .       ,  ■      ■■■        .' 

On  appci.1  to  the  Court  of  Queen's  Bench  tliat  Cf  nrt  held—'       '' 
;      1.  That  the  Seconal  action  was  not  maintainable  aj  long  as  the  first  was  pend- 
inc.  '    ^  ^ 

2.  TOyit,  althouirh  the  i.laintiff  might  have  enforced  the  "  transaction  "  in  the 
first  action,  he  had  not  done  soby  tlio  proper  pleadirif,'. 

•  Jlie  Masons  of  this  Judgment  are  thus  stated  by  « ?hief  Justice  Duval  -1  ' 

» I  express  "(^pinion  on  the  Validity  of  the  settlement  pleaded   but  I  hold 
that  no  separate  action  can  be  brought  on  it,  pendinv  the  first  action  instituted 
King,  ought  to  haveXdiscontinued  his  first  action  broight,  before  instituting  the' 
present,  or  to  have  pldoded  this  as  an  incident  to  the  fti-st."  '  * 

The.Court  thereupoV  confirmed  the  Judgment  ol  the  Court  below,  feat  not 
for  the  reasons  therein  alleged, ."  reserving  liberty  to 


any  means  he  may  be  advised  for 


tion. 


^v   In  piving.*hisjudgment  th^ouit  was  far  from  bting  unanimous. 


the  defendant  to  resort  to 
the  purpose  of  putting  in  force  the  transac- 


Their  lordships  concur  with  the  Suberior  Coutt  and 


Cj^&fc 


I  ■ 


■  —  J 


ding  that^the  action  was 


Judges  Taschereau  and  Monk,  dijs.sent  from  it,  hcl . 
I    mintainabfe,  and  that  thxs  Plain^gs  *ere  entitled  tc  succeed  upon  the  merits  ' 
>  The  Judgment  is  that  of  CJhie^JugtiBe  Duv*,  Judges  Poletle  and  Bad-ley  fho 
I   latter  of  whom,  though  subscribing  U>the  judgment,  ar  d  holding  that  th^  action 
was  not  mamtamable  pending  Hie  former  action,  doublts  whether  '',t^  transac- 
tion "  was  not  properly  j,leaded  in  the  first  action,  a,d,  expressing  a  regret  in 
.     which  their  lordships  sympathize,  thjit  the\'ourt  having  all  the  eyidence  befor«^ 
-  them  for  deciding  the  merits  shoult^  feel  the\n8elve8  uiablo  jo  del  so   gives  hiSv 
own  opinion  in  favor  of  the  defcndantL  \  I 


"v 


with  Jnidges  Taschereau 


«^«^  was  no j;  a  barto  iSe  iptUutioiT 


(V 


V, 


he  has  tal 
For  th( 
Ben^h  we 
action  j  'J 
tion,  and; 
<Jucen's  B 
^Xhe*  ob 
|«hjcct  to 
^  Beaudry,  \ 
oient  t\^  cs 
h^ive  no  do 
-■"  The  ni^xi 

Authority  *( 
This  (jii, 
anthorify  1^ 
case  ?  . 


ction  "  in  the 
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coyatcnHa^^  fir,t  ."1,   "'^""'^^'-'^^.^"'"."P'r  trusts  wWIy  odt,,ido  of  „„a 
'di'o..  r...W  ,Clcr  r*  "  '  ''"  J>^^.^»>'i..Haanceof  ti.e  flrst  action  a  con^ 

LiHn..  11-^.   ^'  \P"-"c«  Of  tlicjr  parte  of  the  agreement  respcctivclv  wero  in 
applicable  in  Drncfblo   ihJ  ;„  .«         .    .^  " i-i'in-,ion  (^j  H.ne,  (.5)  are 

1.  r  .^^.trzir^*:'*' ' ''r  °*"' '""^  »'''■» «»°« ^ 

«»il  i»  Jtaul./tt„  Lfr*°    "f    '°  ""'^■^  ""  "Src^ucnt   i„    ,l,a, 
for  .pccitcTLlrS::,!      77"""  ''°';  ?"'"™"'  "■  "  ''J  Ml 

•".J  the  pro«dE  T;,,  'v ,,  , -I "";"°-" »'  p^i'"" "  tw  «rigi„.i  ,„it  ,„ 
.ho  .UL„;t,fM L .  ■'  tltQ'";;^','  r" •"  "'=  "'"."""« 

.■■«  .he  .soCi'-V"  ":"'":'"'  ""  ""^Jee^ed  „  A„di,i„„  proe„le«  ,o°i,„U,„. , 

«.i«;7T.zi;,t  ;"r:s™d^^:;n"'i'^°^'''^°'™■l'• 
'Ae'  ebjec.«  tl,»t,!l,e  ",?paWlfe„"  was  „i  inroMed  to  be  finaliSi  „',,' 
&».  .V  e«  11,7,10117    '""'  !.  ■"'  f"*"r"  ""  •»"""■  «".h«ri.,  . «ffi- 


/ 


r. 


M  ' 


•i 


^lO 


case? 


\ . 

A 


^riJcin-cTOTiwmUaUaiJney  (avwat'and  atoue)  inlhe^ 


il«\, 


^ 


«      M 
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fTk  •ri*'''  !"."?  ''^  '"^P'"*'*'  '"•'••Ori^  from  tho  plaintiff? 
tioSn    *..^""°*'1#'^^^  or  desirable  fi 

3    I    ^'•f^*''^^*'  1»<=«m  to  inquire  into  .ho  o^tenl  c 
^h»ga4*,«of  eoun^Vattorn|  or  procton,.  i„  this  e,;.^ 
uiK>n.^4  and  custom^  a  grl.desroe  peculiar  to ouftj^h J 

obse««.4,  thd  ai^f  ,vl.ut  Hi.n  ho  th*wi|i|K>„  ^t.' 


,  'I    obsci)^ 

■,^i:l|ord.^r  4„dc.r^and  hin.)  ^^^^.-.r^^^^^ 
«^  given  dffect  to  by  a  "  j..S.«n.crtt,oJiot«riI^' 
^^Uot<«  t].o J,jlowi.^pasengo  lVi,\i  ^N^;ia(  1  P.ocvSf  Mi 


pcut,  IfraiSihi' 
,  los"' 


thi^lrenth  layr.,* 

kplii^ti  («s  their 

i>l,  Sc^n^  it  was^ 


:coi! 


ics: 


^^Jgneut  el  lefontsiKne/^ISs  cIieti^X«- 
,  l*t  IK,  vculent  pa^  prcMi^ircux  dc  signed 
lice  de  raffkiW.*':    ,    » /   1^ 

«nli  m'lS^  J^'C;;':i:.WC"'  ^''^f^*'^'*"^* "  ^i'»>-5ts|,rnmtie.s  which  Vas 
%^ot^^SSL^Si  M  '^""'^•"S  to.  the. French  iSkA^t  b^n 
^C^I^Ti*  '''*'"  ^'•''"•''•"  ^"'-'  ^'-''■^oerrXHlm^^han; 

^^         vr  c.»p.iciij.     'irjiC  had  any  p<n\er  ana  Wo  ..a  ♦«*!...*  A<<  jj  j.^,y^gjp:~^- 

iwas  not  this 


\ 


d^fcjwhioli  runs  thna.:- 

'^  >^  Un  mandataircU;il  !«  droit  do  trnpsi^r-ilXoitf  do  son  m..^  1 
.;..^.c.ire™e^t^rArti.ol^,iS 
nc.co1,fu..e  cxpre.s,^«,eut  ec  pouvoir  »u  mandatai,^  Le    nani 

of  tHc  Canadian  Codi  wiPBfin  these  ter%  r^       T 

'    fl»  ff!''S"r''"'"^^''*'''''^'^«rceialfbraihficu!ari«sin^^ 
tl.affi,r^U.e .a.dj.tor.^  j^^ 

o^  If    1    'r"^  "fHenatmn.^  hypothecation;  and  fiidffij 
^  other  than  acis  of  adn^inistratt^,-,'  f{,e.».Bd.U<^.4«.,,^^ 


V 


!^;9  ndpta-. 

S^ratiqae^ 

phiwge 

tic1el703    / 
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\ 


Vi' 


Vfi-J 


,f  ™n-aa.»ric.»wcnk„„Jd"lr.   ."-'^^^     If,   bower    .  cl„s,  „f 
ttiisb  mid ;-,..•  f™"™™     (>"^-  IT,  transaction,  p.  235) 

e.»r  nolicri  ° '  '"• '""'™'  T  '"TIX^J  ««»pion  being  , 

^-t*r:!4i::c^;s;,r:i  r-r^  ^"•^ »' °*"^  •  ■ 
a™  gi.en,_n«,  ,,.;„„,  i„idir;;^;:X"s;rtn  ' 

more  sboc  nctiv  in  DnIIo.'-  «  n„r        •     ,    ,        transact.       It  is  also  treated 

"  il<SHnt'oi.  "^  \  r.    "^      avoue      as  able  tft  bintt  his  cl  bnt  Tuniil  # 

authority,  or  even  in  d9fiano«  of  Ills  AUfe Ln       o^.  '     ,  .''"i''."^W^ent » 
haveauthorized  ^v^m^^Wi^'-  ^  ?T'"^-^  f  ".»ea~t^  . 
d»ot  every  plea  plJirSrSVS^^^^ 
or  a  plcajuriJ^fuh  ^!     '  ?i*""*  ^'«»  of  thestatut^  of  iLitationn, 

^of  tlje  ago  at  which  Miss  iS T r  J^      L      t  °  *»"«''«^  «^'»>^15>^e Utate^„t  ,        ^ 

rowers  of  the  Orfnadian 
torms  ;— 


,!^  „^      ■'•-.    I      .       o"  "~  ""V  l'«w»«»iy  nave  aisap*  ^ 
Code  of  Wpabr^.tArtie.le^lHo|  wtichjis  in  tl.es» 


If. 


V  ** 


^^^^^^^^"^^S^ 


{■' 


*«**. 


^ 


«  W  ""j^Sk^^^p  iry^ 
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N 


:  "fMvjjiri  .,v:i:Ju:;' "»'"".':»^»'»"pi>'/--'  »« !.»«»&,■ 

states  —^sTliP  rJpf.....i,..rt  .1         ""^   ■         .        i"**'"""*  "«  wuicu  Mr.  Laflaminc 


> 


T 


«,  que  ;.«iais  auiori»u.A  ru«lcr  sur"5S:ba^^ 


.$"■- 


i|a*'/ 


•w. 


lot  autliorizo  the 


iH  11)  nuliitoric", 


-?• 
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.  **^ 


?Mttc«(io„,  were  put  t^  Mr!*  L^q"^^,  i,y  ,^,0  plaiivtiff '      .      . 

Mr.  Ln^,.m,„c.  nny  h.vo  t.,.7>/,. «.,c,tainoJ,  that  hts  ch.u-uclor  of  "  avouo  -  .a.^ 

h.,„  „.ahon.3r  to  conch.  Je  tl.c  •■  tra^acibn.-  3Ir\.  Lafta,...nc  munt  liaveiiecn  ataro 

„l.c.uiporta„cetohH.li.„tof  provim;  a  special  au,hori«H^en,  .od  if  ««" 

"),  II  nic  autliorrtjf  wva*  iii  wntiii-,',  oi',  fit  were  civen  bva-vfirbal 
c^.i..n«n.cat.o„.^>,  statin,  ti.e  offectof  that  conunuScation,  a  Jwl.orcLVln 
It  was  .na.Ie      B,t  ^U.  L.flaiu.nc  in.ko.  no  „u..„.i„n  M  any  spcciu'.  authority 

_  Fhere  hou.;,  no  ovijcncc  of  ..pecial  authority,  H  locon.es  unnecessary  to  deal 
nj  ncod  no,  have  ^e..n  „.  ,vr,tmg,  still  th^t  the  proorof  it,  or,  at  alLcvcnts  the 
mnt  has  Iioie  been  shown.  '  ' .,  '^ 

Ith,?^^^  thatcverJ  assuming 

IVKLaflam,.^Fn^o  have  been  authorizeJ,  .till  <he  defendant,  having  treaied 
h  „.  --';-.  eould  not  resile  n-on.  his  a^reon.ent,  until,  a  'reasc.rbio  ti!^e 
b  d  elai^e-  for  the  r.Ufioatian  of  Mr.  hatikmn^,  „ct  by  his.  princii«.l  ;  and.  J„ 
.  up^rt  of  tins  propo.Uion;a  .passng.  frou.  Toullier  ha.  betiVpoted; 'it-L  ^ 

o^an^"  :;  TT'"'  '"•.'•'''  ^'''^"'  '"-.oC  which  thir  Lordsliips  ar^ly. 
tH  "  tt'f  '.'."  r"  ?J"""  »i?-'''--ea.onableti^e  for  ratification  of 
deLdant         T       ^        ^  '      **"  ''"^  ''''^''^'^'  ''^^"T  '^'^^^  ^'"'P"'^'"^^-^  ^  ,»»>«  ■ 

dil!t '^tn""  '^'"'^^f  «;^  J^«'-«'^'"P«  have  co„c  to  on'the  question  of  autho^it/ 
^  o  rr  trl '"'", ,  ,     ''"''''^"  ^^•'""'^  Unnecsk^ry  to  determine  the  further 
^^ZrTfn  "r"  '"^  thoir:d.ei«ion  on  this  point  b^a  otherwfse. 

Wle4her  the^defcndam  :h  entitled  to  relief  from  the.  agreement  on  tte  ground  of 
•l''^^^  f^r'^*^'  ^^  n»"J'  ^"'d  tl'oir  Lordships  are  spared  a  somewhat  pailiful 
injestigafon  ...to  ».a^  «.reum.st4nce8  which  it  ha.,  been  unnecessary  to  notice. 

the  SL^ rn-'^lt  ^1-^^'  ^''''  ""  ^^-"^'"'y  '^^'^''^'^  the  Judgment  of 
the  Court  ofJJuecnS  Be;.oh,exeq,tf.o  f^  as  it  affirms  that  of  the  Superbr  Court 

4lTt'"r  fl'^^'^;^^  ^''^'^  o'the  Appeal  ;  and  to  direct  that  that 
Appeal  do-stand  dismissod^ana  the  Judgment  of  the  Superior  Court  affirmed  in 
all  respects  w.th  (he  costs-of  this  Appeal.     *>—' 

\  ^''f^'  9-^y'^^^  ^^l-Jf-A.  Gifanl,  Q.C.,lr  appellant!  ^ 

3lr.  ^m/ia»  at«l,  Mr.  ^7«W„,  Z),y,^,  for  fcspondent. 
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COVA  SUPERIEURE,  1878. 
isr  HEvigioii^-  "^     -^ 

[^,,30  AVBIL,  18T8.       ' 


»ORION,   4    ItA.NXILL.;/; 


'/ 


4v^ 


No.*331». 
^  Quote  convt-ntlon  on.ro  rfcf,'  pc„, 


■  ■'«*:. 


'«M,  J.  Olivier  Grcnferi;^*,,    „i<%  ,   •    >''"Ui  > 


^' 


-M 


I>oit(^.  J.  Olivier  GrcofeTT^i^   „  f  %  ,   •    '  Vi  ' 

pour  deli*  Ic  4natcur  dn  Jn  !      Sran^J-I^rfr  du  donataire  cut  aucun^taalite 

au«  frorcs  c  .'coftr;  de  TLrJT   ■       '  •"""'  '"'  *""''  *«"'«  ««»  ^o'^e  .juant 

^e^r^i^veurl;;::^^  d  S;'^;^r  T^^'  ''  ^^^'"^'^  '^^'^^ 

temps  avant  son  wccpiptiooi:**)      a  Z  J     .  "'™  Promcttapt  en  tout 

ctait  sous  saiaie  i  la  }m^i^%>.  c^^^l^^ '"^^  ^^"^'^^^ 
'avoir  fait  signifier'sonllL'aM'kd^^^  d.Q*»v.c«.Gre„ior,  p6re.    Apris 

afin  d'aunuler  a  k  saK  rlfndS  T^'''  ^X-^^^,M,  fit  ur.e  opposition 
Ctte  opposition  cut  [•JfretlsSl 'I  .-^'"'''^  '"'^"'«' '"'  "PFrtenant. 
Pa^^curent  "e^e,t f^^^^ ^S,^'^-^^ 

,8  isaisissants  cairiR'hicn  for.'*:-  =„.  i. ^lAi, « . , 


^fe 


-V 
.1 


^4^. 


'vs., 


;  V (ircBier,  fib,  admit  la  cr&.nce  dcs ^riits^ai^Mv"  r'  '^Z  '  --  ^"V^^'- 

;p^,*tdi«ponti„ua'!;2"i>p^S"'jfe^^  i;01ivi«  G>icr„ 

.•.iatioparae^,,^^^^^^ 

'     '?  'M»a*»e*fe     Or  (lu  moi^enliqu'Oli^  Grpn7«.  fsio  •  •     •' ""  "" 

'^  ie^Hiatioo,  fes  droluMlcs  f^^^of^S     '      '   «'«»9»»'«'"V «» Tatifiait 
PL- ■,,-1L-,.J1.;LSZI     ■    '^"'''-  **"'  0»vaient^pas  accept*!  Ja 

•  C.  JVi«n-<.  1121.       '^        ':»»•  -  '         ■     :/  "  •»,    ", 

•/.  j<«''y*«/(jj>,  is7fi  i_i23  '    *       >^--'       ,,  *  ^ 


\ 


:  *»  J 


'  5^"^ 


.«*• 


\X^:  ■.;_.•_ 


Tt»' 


^*-:    ,     .      .      ■       ','■■     .--.      ~- 
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''t^^^UAJL::-&»,, 
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COUR  SUPERIEURl.  18T8. 


I 


,^ 


libdralito  stipuldo  &  tear  ^gard,  s'dtcignaicot  compl^tetucnt.  Le  demandeur 
qui  est  an  des  frdrct  d'Olivicr  Orcnicr,  fil<<,  intuit  dans  oo  oa^;  dooo  ion  droit 
-  de  r<$olumer  1500  livrcs  a.  o.  do  oe  domicr  n'oxiifte  plus.  Or  a'il  n'a  pu  do 
cr(?anco,"il  n'a  pas  d'hypoUi()<|UP.  M«Igr«5  ocla  il  a  porlo  la  prcsonto  action  en 
ili^cluriition  d'hypol|u''f|Uc  centre  lo  tlcfcndeur  i|ui  a  aclicte  la  proprii'ui  a  la  vento 
(|iii  en  tt  otrf  faite  par  Ic  HliArif  smr  un  brcf  do  vendilioni  cxpinas.  Lo  dufen- 
(lour,  ((ui  a  pay»'«  «od  prix  d'udjudication,  oppose  son  tilro  d'u  «hOrif  ainsi  quo  la 
•"JsiliafcttJTpilu  oit  iicte  do  donation.  L;i  potiition  dij  dvPondeur  nio  parait 
inattuq\iablc.  ,         > 

Kn  Ru{H)«Mant  niOiuc  quo  !c  di'inandiur  cut  cu  uBO  oidniiCo  bypotliocairo  gur 
I'imuicublAen  qnc>ti<>n,  oilc  est  pur^'p  p.ir  le  dt-crct  ct  cVxt  Bur  lo  produit  do 
4gii  vontcYijt'il  dijviirt  aopourvoir."^  i\u  lieu  de  ouln,  ii  IniHsc  vcndro  la  propriolo, 
(liHtribueV  les  dcnicrs  qui  proviewnent  do  cct to  vento,  ct  vijpnt  cn!<uito  troublor 
i;icqu<*i^r  .wus  preie|;te.qu'il  y  a  cu  collusion  cntro  lui  et  OliviciiUronior,  fila, 
pour  Ic  frnuder !  ^  |||  \      ,     ' 

Lo  fiaudir  do  quoi?    Ccst  cc  quo  je  no  poiH  couiprondro.     On  viont  do 
"oij^B^uc  le  donateur  pouvait  rcvoqucr  lu  liboraliiefaite  ik  un  tiers  tant  qu'ollo 
11  t'taii  pits  a(|^eptco.     C'e.st  cc  qui  a  etc  fait  iei  ot  lofftjue  lo  dofcndeur  a  fait 
dcs  arrangements  nvoc  Olivier  Grenicr,  fils,  Ic  demandeur  dtait  Sana  inUirflt,  lo 
dcmimdeur  n'liyant  ni  Cieunco,  ni  hypotliOquo.    En  supposant  memo  quo  lo 
^^landcur  aurait  cu  un  droit  quclconque,  lea  conventions  privees  intervciiucs 
■^J  Jo  dofcndeur  ct  (^  (ironicr,  fils,  h.  raison  dcBquclles  co  dernier  s'ongagcait 
i^l^ODtinucr  800  opposition,  n'affcotuit  aucuncment  le  demandeur   dont  lo 
^'^l^tiut  intac^.  A  moiris  de  fairc  voir  quo  la  vento  paric  sherif,  ello-mfime, 
."  *^'*^  Jjjfo**'"'™  ct  vfraudulcusc',  (ce  qui  nc  par.iit  pas)  lo  demandeur  oc  pou- 
vait >4Hll^i<n3  !^n  action.  ^ 
.  LA^uvchti^l^r  laqucllc  le  defondeur  proraettait  d'cnclierir  sufv-U  pro- 
pritStt' jusqu'ii  ■■|rtainnionlant  ct  do  la  rcvcndrc  u  0.  Grcnier,  fil»,  est  une 
convention  tr03  iPfiiiafre  et  parf  litement  licitc.     La  cour  do  premiore  instance 
(Duokin,  J.)-  a  cru  voir  ^luelquc  cbosc  do  louche  dans  toute  cctto  affaire  et 
a  muintcnn  Ics  protcnlions  du  demandeur. 


Cc  Jugement  s^^vanf.moi  no  pcut  se  soutcnir  pi  en  loi  ni  en  justice. 
,       JialpjifiNT  : — "*La  cour,  ct3.     Cpnsidiorant   que  la  donation   faito 
scftcmbr^  1858,  par  Olivier  Grcnier,  pure,  k  Olivier  Grenicr,  son  BIh,  niii 
accople^^  par  son    aiou),    Frs.  Grenicr,  a  etc'  lo  26    novcmbro   1858  gj 

rt'voquec  et  resiliec  par  le  dit  Olivier  Grenicr,  pire,  du  conscntement  du  dl „. 

Grenicr,  ct  ccla  avant  la  majorite  du  dit  Olivier  Grcnier,  fils,  ct  avant  I'acocpta- 
tion  par,  lo  ^yjjipdeur  de  la  liberalito  stipulee  en' sa  favour  dans  la  dito 
donation ^^^  -Wt^-         . 

I  "  Considerant/qSSiJc  dit  Olivier  Grenicr,  pore,  esttoujonrs  restecn  poasessioD 
du  dit  immcuble  jus(|u'ti  lopoquo  du  decrct.invoque  par  le  delendeur  ; 

/'  Consid^ratkt  que  le  dit  Olivier  Grenicr,  fils,  on  discontinu^t  son  opposition 
i\  la  vento  de  rimmeublo  dc'sign««  en  la  declaration  en  cctte  <»ause,  par  le  sh^rif, 
8ur  la  saisie  qui  en  avait  <?u5  faito  sur,  spn^jore,  a  acqmo'sce'u  )a«r<;vooatton.ct 
resiliation  do  la  dite  donation  ;  '*.  ..  '  ^ 

"  jAttcndu  qu'aux^t^mcp  de  rartidc  1 029'  At^ndty  PiviL'  U  sfipiilnfjnn  fnjtf,.. 
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.,  *"•«,  i.  BtipulaticH,  favorable  a«  I^l  a™  L?      ""■•"•^"  '"'  '^  --  ^ 
du  concour.  do  I«  volonto  du  dona  Xl  ^1  !^"?  ^"'''  «""  fl"'"  wit  b««ln 
Jont  il  H'agU  n'eat  quKfee  charge     ''   ^        ^"'  '  ''^''^  •'"'"'«'  '"  ««P«latiou 

dcnicra  qu'll  dc„.„„do  pnr  «..„  ac.ion      ''^''""'^'''"'  P««'  ''^"''"""r  1"  ^fommo  de 

''hc.rJf,  sur  Jo  produit  d   I„,,uo  Ic  ZtlT       T*"  "^^'^  ""  ^^^'^^'^^^  P<^r7, 
d^fendeur  n  affccta^t  on  »«:„  1'^  .it^^T^^  Olivier  Grenicr/fil«,.et  lo     , 

vcntodu«I.driffut'irrc<«uli«  HuraLur   "'    ''"'''""^'   "'  P™"'-^  '•"^  >«  ^'t      ' 

vendue  au  dc««us  do  su  valour  A^^*-':  "'  '"^"" '"""  '"  ^^P"^^'*^  «'*  ^^ 
GrenicT,  li],  'V"'*'"'^  "^  '^•-"  J««  ^^^^t.  du  dcfouJeur  ct  du  dit  Olivier 


"    ^'0L^«  i>K  RimSION,  1878: 


iIO.\Tl{KAL,30  MARS,  1878. 

<W,„AUeKAv,J.,X>oB,ox,j.,Ju,,va^K,J, 

Xo.  2308.  .       I       7. '  ■ 

J>ORioN,  J.  JLe  .tcnandeurtant  i)o»r  l„;     *  \  " 

-minno^bredejouroaliersq^oj^^i^^^^^ 
Gencviive,  a  obtenu  ju.rcn,cnt  eon.r„  T  ^r    ,       >'^'""  "«*' '""•"«^'«  «^  Ste. 

cxtraire  quo  pour  tiiller  et  prepIrerT^'  "^^"^  carri^re,  tant  pour 

Wilson,  qui  avail  engngccesSn^  At"'"  '"f  '  ^'Wue  «  laq^  ; 
loiBs6kp^ys.  °  °  ""'"'  ^  '"  •^"••»«°'  a  abandoandla  carriire  ety  ^" 
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lion  de  leu  reprAwnterii'il  y  «»nit  lieu.  uunii«ui  o«u 

L.  domandour  con»o«to  cotto  opposition  p<,ur  T.,.tr„"r„i«„,  • 
lo.  j.apierron'nppurtiontpaBnuxopfHwuntH.            >     i 
2o.  J^«  oppowmt-i  nyant  donn.3  cautiort   do  ranportcr  ]L  ,.1  !..--•       •     . 
ph.  10  droit  d-on  r^c.a.nor  la  propH.t.  u  lo.ard  dTn!:'^' "    '  "  ""* 

mcttdo  L'^'""""^""'  "  ""  '^'■"''  •'«■''-'»""•!'>»  «"  CCS  objots  saiais  pour  le  paie- 
mcntdoBacieuiico<|mcHtpriviI(igidc.  v  l~"f 'e  F»e-  , 

L«  Cour  tt  rcjeto  Jc  trois  premiers  moycng  dc  contaM;tion  du  demand.nr 
»«..  Clio    a   accucilli  favorablcmont  lo  ^u„,ric^mo  ot  Ivo "  1  „p^u  on  do: 

-  z:::::::^''' '-'-''''-  -'-„privi.,o4u;L^rx:^^ 

Sur  Ja  question  do  propridt6,  il  no  mo  pnraU  y  avoir  ancttn   doute     Lair' 

Jc^aaout,  1876      Le  dofcndourn'dtait  .ju'un  sous  cdntracteur  qui  n«r  ^r! 
CO  date  dumoasdojuilTct  pr^ci'dent,  s'dtait  cl.nrgd  moyennanrur«^rn  t^ 
quo  ]u.  payau^los.opposanu  d'cxtfaire  la  piorre  de  la  JnZV^oT^Z  T- 
foumiasant  los  m^binos  niJcsaaires),  ct  do  la  fai^e  tlnie/ «    r.T 

^  pour  1^  A,  4,.,,  J:  Av„„tit::i;:irsriE 
-p:±t^   -sis:- ^- "^- - --r 

I*  preiiijcr  no  d^appliaiK  nat.  nit^iii^K*^       •  i         """"• 

Dri<S»fl  «♦ .... .     .  TfP.'"!*®  P^  ""IPP'^  """8  seulenicnt  au  droit  do  wo- 

f  4  1 


/-•'^, 
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ysr^" 


1~ 


sur^tous  Jcs  mcubles  .vv>or,yc«,,w  .M/.r/c/./toopq«r  lours  .^.■•kcs  ct  nulaioufoaHo 
.t  I  aiiiit'o,  tnais  nc  coii.mmwl   h..ii, .  i..    .       .       ...  *^ .^   ^f-"rS^ 


_>.ll,.l,u<.s,I    ir.arl.4,  .N„.     37,  ITropIon^vP.ctll.X,,.  Hi.        ■ 

I..  O.USO  Jo  f.,,,ka„,  4  CS,,-,,  J,.,ij,,„        |„  (,„„    j.^  g  ,  .      . 


ceirf-Cl.      11  e.st  w:il  mm  Ji>  n.r.(J..A.l..  :..,„-...;   .  ,  .        • .  .. 

Cfit 

11*11(3  .SI  10  nr,vil(!"fi  o>;t  on  il-.niw.* »_    a        .,.'."' 


■  I    /<•. T  ...     I      _  I  •■  ;   ,    ••      ■ 


'(liroua,;l  poqr  Icilcniarulclur. 
'  ( '^f'^Mtt  (t  Co.,  pour  K»  opp6s:uifs.     , 


umlc  Uc  lit 


Jiigoniont  infirnti?. 


**•' 


^ 


scpERioR  eouirr,  1^77. 

MONTREAL,  Tth  JUEv/ls/T. 
H'oriim  I^Aixvil^E,/S.  ..  '  ^ 

Xo.  21813.  ' 

».'  •     •'       V.  ,      »    ■ 

ni.„!,hjj  ct  ill.  vs..  Ui.llmd  ct  >iil. 


•^ 


/  Of  ..io:„.H,ator,  S^,Ma nd^ri*:.  :  r '  "'"  '"W^T'''  ^^l^'-^^^-X^V^y^  deli.,.  ^ 

/  all  his  estate.  ]  ^/.'^''^^'"'''■■'i'^^^^^^^ 

^YUr^T'^'^  TZ  ^'"^''^''^"^""t«  "«  n.e  Vivor^  iekutoos  0^11.0  late    ' 

i  1  ^fX      I  •;■'■''■     -"  ''-'''''"'""^^  P''^^'^'^'^  tI.at.tlK..:doco,«od;by  his-   ' 
vnH    c.^  l„s  wLoIo  ostate  .n  his  oxecutors.  when,  he  dir.ct^d  to  admi  Jisti  his  ^ 
fetate  and  pny.hfs  debts  and  that..,he  oxocufors  ougi.k  consoAucuiy  to  ttavc 
been  sued  and  not  the  universal  l^gat.cs. '  And  tl,e  pLintrife  ^WtbAc 
defendants  had  never  renounced  th^r  legaey  i,  their  favor,  and  U  J^  factof 
'    "PP";"J^i^""'?"  did  n|»t  interfere  T^ith  their  liability^  »    '  " 

-^5?  ^f^Pir"s^'e  jiidgracn'rof  the  Qourt:—  .  '■.  ' 

Tmte^aa.rarticje  735  du  Code  jCwf|^||eSiW* "' 
■''"  Q^t^s  Ics  ch:T!roa  fit  dcttes  ilo  fi 


■■^'■. 


S[^U....»' 


SUPERIOH  COUBT.  1877. 
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conJoinlcScTc  rflirl    f      ™"""« "'1"°'''*  "''' '""«"'  "»  «l»i»e"r,  ■' 

counXol    ;,!!l  "  ''•■'^°'  »"  <l«m»»<lcur,  la  %,„„„  do  J235  19o 

*  T.^'zr:x2r"  **•"••  ^'"""^  »'«=^"-  ^'«^"*-"''  '■ 

■  -  V.  ^,  ■     ■  -',,  - 

De  Ii.lhA„iJi    e  'p"''-        .  "  -^aJgnient  for  plaintiffs. ' 

/^  B,  Ib/emlk  .f-  7^/,v^«„,  (br  plaintiffs.      -  -  -  -,    -  -^.  _  il.-, •    ,  - 

Ji-  »^- ^«s^*//,  fordcfou.lanty.  "1^ 


A 


*i 


4\ 


£^;  *' 


I*  V  ■  *^ 


COUR  SUPERIEUBE,  1878/ 

•  EN' REVISION.  y    ' 

•^  M«>XTRI5aL,  30  4VmL,3878.  > 

rV..'m^O|ifBAXCB,  J.,  DORION,   J.,  Papineau,  J. 


^ 


Xo.  793i 


.1. 


4-    ' 


■4' 


J^<'Msre  vs.  Branchaml^ 


"^^if-^^^hiigHEsi^EtiRmi^RmEST. 


Que  I,  veme-sans  t-nregietromcft  n^t  d-au"oun  effet  4 1'fgarddft  tiers 


lea 
Iceu 


0 


Ml 


,*^>;--» 


^«jqw>4ttdHittif(}.-t>M-ii6gahi  sur  ttelniTfr 


el^dy  et 


T — 


•  ^:   '% 


^.'-\l.-l 


.^ 


«•  *.• 


<» 


^■'v/  .'«# 


:i ' 


■-•  J-  .>. 


«■"■• 


JVT      ■•:•  - 


\-)SS.n--"Tpj»"'^ 


"7,/ 
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t-        COUB  SUPKKlEURJi  1878. 


l«<(.-bvro 
^  vs. 
Brauchaiul. 


W 


!*•**  ■'    ■■^■ 


■i:  / 


I-'- 


"•*-■ 


:-> 


.     -    Seat.  '     '■■'  ^'        '"'■  "^^  •^'^"^^  '■•^"'■-  "''"  ^''^"  -«"'°r'  «",*!  Fotoctiou  ,^ 

,  _    Pour  raffirm;.tivo,lV„  .cfbl^Je  s«^  Tart.  2020  du  r,„lo  Civir  ,ni  .lit  ouc- 

^..Tcntcaantp.,fi,UcparIoscul  consentmcnt  dcs  parties  d'apr^s  I'art    hU   M 
us  pr,  priot  h^  et  .,uo  Ic  defendeur  n'a  p„'ae,,u.M-ir  aucun  droit  d'i.vpo.!.6a«e 

pa.la.tcp.,rIc>oul  con.omcnent  ,les  parties,   .n(.n.  vi^-a-vis   do.   ,i..,. ',Js    > 

11  fautddoc  rocfiurir  aux  ai<i)f)siti.m«  rf .  1,.  i  :  „  .)*"  "  ,*■: 

(les  d:^t«,n...ls  pcfttr  voir  .,..„d  la  veu^o^ost  dovenu,  parfai.o  a  I'o.  ^^S^    , 

S  ;J«^  '  ^"7T  ''''"*^^'"*  ''^^  eodificatcHtV  d.^clar,«t  dans  l.un  rappoS"" 
qu,I.„Ont,.,.entenduo„^ostrei„aroIcs  di3positions,,naiB  n.(h.^  lo«  eSrJ  ^ 
dans  lo  sens  dc  la  publicity  ^Ics  droits  xL^.  '^  - 

J^T  ''";  f "  '9«''"^^%«P<^¥-nt  Ics  dim^rcnts  a,tcs  ,«i  pouvaicnt. > 
ater  les  .unncuhlo..  conunc  rentes,  donations,  l.ypotb.K,u.s  conventionnelles 
^^Zl  -     '  ^"    '^'"""  ''  «"^re<::eo,«n.  no  devalt  avoir  aucTun  ^^  ' 
I  cncontre  de  ceux  q«,  auraient  enro^istrOlc  premiers  leurs  droits  roHultant  dc 

'•"JcL^XJt  P^';:^tr'"' ^"'-'"'''^  '^"'^  rcnre,istrc„/ent  des  droit,  rod/ ' 
h3u    dpnnm   cffl^t  .t  etabhssait  luur  rang  do  priorite  suivant  jes  dispositions  sui- 
vantes  5lu  Cod.,     ^a^t.  208:5  ^fo.te  c,ue  tons  k.  droft.  n^ols  s.ycL  u  I'cnrel 
remen   pre^^t  cffet  du  jour  dc  renre,ist^n.cot  a  lV.co„tre  d.  ton  c  Zl£,     ■ 

n.«U^  .'ar  .  2.fDS  dU  ,„e  tout^itro  tran^atif  dc  pro^io.o  doit  Ktie  cnre-      ' 
u  aura  p:.s.airuj.Lstre  ..on  dr,..t  de  poprioty,  scra  .sans  effl  ' 

«.U   .1  f;.m1.u.n  d.re,juecc.t  P=.rce.,u  il  n'c^t  pa.p,.p,i,5t;.iro  ..,.       ,Jtier.. 

Alo.*.^C5^Icvcndeur<iu.rcsto,.roprI6tairc..     II  p««,t  *,.,l,,,   U.„jJJ,,  ^.^ 

^....uc;cr..,u.ob.i<.nentdc>.,,,pot..4.csjudio^.^ 

nent   nscnpt.on  avant  l'e„re,ais,rc,ne„t  dc  la  vente  doivent  .J^lJ     Cettc   ., 

dootniie  est  .«u  v  c  c^i  Franco  on  d,.nni<  iqV.  i       ->  ,<    ^        '  >*. 

••      ,■..,,.      ^  V.  '       ^P"-^  ^^'''* ''^ '"''"'O  sy.sfohic  quo  nous-avona      ' 

itia,<tu,;tabl..   .-21  mmolonibe,::^o. -I50  '         *  **^     «f>us-avong 

-'^.„  LjartieldSdcla  loi  dc"  1S55  a  v6ulu  <jue  I'on  considerat  om'mo  ^tirrs 
;;^n  sodoment  ccnx  .p.i  a,raicnt.e  ,uis  de.  dn.it;  sur  iun,„euble  e"  coS 
n».t  avcc  le  vendeur,  coi^p-c  un  s,.and  achf  teiff  ou  un  croanci.  rabypoth^guQ- 


.\. 


A. 


■Q. 


' 7-0 '.:.;* :;  ■  ■■■-A  i.  «t  T 


,:/':'•■ 


"^. 


'iijdis 


COUll  SUPElUEUJtE,  1878; 


Y5^ 


'/ 


"  oonventionnello,  mtm  encore  ceux  «,ui  y  auraicnt  acquis  cles  droits  do  gon  ehcf,      Itafobm 
"sans  contracter  avec  lui,  cnmmc  shn  crv'unciof  a  hypothcVc  legale  ou  judi-    Br«Si.ud. 
, ,  ^"  ciairo. . .  "    '  ^  «    » 

Dans  1.1  c:vusc  de  Ohe.si.cr  rs.  .Jai.ile.v.n,  et,  Iluutw,  opposaiit,  rappofWeau        "  . 

lO^yol.  dn^Lnirer  <'„^,n<l„  .hm'.t,  p.  .f  90,  la  Cour  d'Appcl  a  unani&ement      V    ^ 

nuu.itenu  unc  hypotlieriuo  convontiwinellc  en rpjjistrce,  u  rencontre  d'un  acte    ' 
.dp  vcnte  p:.s-f  six  aift  i.up.ravant  et  qui*  ne  I'c fait  pas'.     *Jc  ne  voi&  aiicuno 
raison  do  fair/)  une  distinction  t^ntre  rt.ypoth.Vjub  converitionndlc  et  I'hypotl.6-  / 

quo  io-ale  ou  JMdieiairo.     La  loi  neu  fait  pa3>  ct  les  me»y  raisOns  existent   .         '     i 
dans  un  ca8.i;ommc  d.His  rairtfc.  •     '         •        v  ^.  '.  .  • 

/  t  e8ta  ^yel.otcur  a  s'iaiputiT  la  fautc  dc  n'avoir  pas  enrc-tstiv  son  titre  ca     '    •     ' 
/omps  utilr-.  Poui-qnoi  Ivs  sotii'tt's  qui  pre  tent  do  i'arjreut  no  .e  dossai.issunt-ellcs  « 
,  .  de  Inirs  don.crs  qu'aprcs  aVoir  fait  cnrc-^trcr  racto-d'.>bli<^tWn-  ct  s'C't^e  assu- 
.  vroes  qne\lo.ir  hypotl„V,„e  a  bi.'n  pris  le  ran-  <|u'eUos  oiitoi.daicnt  4ui  doniier  ? 
/  .  te.t:,„ston.ont  pour  s,^  proto;,.-,-  centre  des  vt-,itos  "eu  jiutrds  %t>ivmukM^o(s- 
.cuUesqne  Ton  poun-aiten»uite!europposi>r.  ,-  ;>  ^*  ■ 

I/acq«erfur  n'a  .jn'a  prendi-o  les*ni6n.os  precnutions  ot  tons  Ics  droits  seront 
|»nufL'ard%  er  los  plaeoni-'nts  snr  k  proprioto  fon«^i.>rc  aufont  ect?e  tfarantio  que  1» 
loi  a  (>n.on^vuo  on  souniettant  los  droits  reels  a  renre-istreni(^nt.,       " 

Pour  cps  r/H.^oi.s  ,  j..  suis  d'opi„ion  (ot  la  cour  est  unanimo)  do  renvcrser  Ic 
_-^fSpmt  dfe  la  cour  de  premiere  •instanco,  ct  dobouter  Taedoii  du  den.nndeur.  1' 
I-e  jugeroctit'  cti  rension  est"  motive  conm.e  suit  i      vX.jy:/.  &>  i'  V  C   '■■ 
"  La  6,ur  e-nsixlcrant  qu'aux  t^rmes  dcs  art.  2082  e^ORD  dirCole Civil  du 

<?^*ls-u^<l/deMic«i,«n.(|^.b!SJ^lou^ra»«cnt^dU^;^  >     .  ''  ^^  ~ 

•  '-€o«sidera»t  que  l«riq,{^  J,!  K.^Baker  a 'obleAu  juf^^iut  "cJntre  rnmeois 
^,.  :^.  Lacbanee  le  ;j(»  Wven.bre  187G;  et  Ta  iait  enre^i^trer,*  den..  Jeur  i.'avait 
!«.  e.Hoj,„i,.^.«on  ta,^  d;ae<,uisition  do  Tin.ineublc  de.inc'gn  la  ^clai.tion  en 
Wte .cause;  ,...,'   ^    .  "    ,        '    -  >.  ,      '   iT         -       '  '' 

F  V    "f'";!^»*'"f  nu-Wdi,  L..R  linker  a>   vafid,h,y,e^^.rendro  b>potb(ique^ 
.      8ur  le  du  .«,n.euble,  et  que  1 'action  du  den.an4,r  pour  fim.  r..d!l.^c:t.e  bypo- 

,thoque(''t,iitinal  fondi^o;  ^Vi^.*     r 

:     j^  C.l,M»i.ierant  qu'il  ya  ene-.y  da;s  iK  Ix^f^r^^^,,  ,„,;„|p.  „        /^ 
,  s  delmute  1  a.ction  avte  dolMJOsi"  '  '  •  /  '^  ' 


../ 


li? 


:^-i/)//;vr,u-(r'v«  poM,-  lo  demf^nd^u^. 
^     Mimuhnid.  p,>„r  lo  defendcur. 


"Juji'Mwcnt  infiriK'C 


i*t 


'•A« 


\ 

-  /  . 
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COUKT  OF  QUEEN'S  BE.\ 


■     Ik    COURT  OP  QUEEN'S  BEXC 

.  ::'  MONTREAL,  218T  DECEMIJKR 

(:^r«mDoBioN,G„.J.,MoxK,.MUMsAV,J 
'  OnAITTIS, 


■•'I 


,-V*; 


AND 


SLEEI'ER, 


X' OR  ION,    C.   J. 


^'H,  1877. 
T,  1877.'^  J 

I8T7.    .      ■*•  *^  ■ 

Appellant: 
» ■ 

RKspoft:»gf(T. 


ninr,  will  liiMpjcctcd  pi,' motion. 


•     .      -•      rejc^t^d  tecausc  tK6  "p^f  ^.^  .J'!'^  otl.onpurt,  „o^  ,„ovcs  tl.ut  the  app^ft  be 

X  H::^ey, be.  taken  ,vitbi„   el4^  ^^So^    ^^^^^         ''^  ""^'•^'^  ^''"^ 
^  -:     the  mej,,^  ^l.r^^::i  '  '^'""  """1  "'^''"^«'  -^'  'V^efi>re, 


\^ 


Appeal  rejected.  J- 


•■:.\. 


•*:OXTREAL^H  AI'inL/igTs. 


r>v 


/    V  ■• 


>'.'"" 


//" 


decision,  is  arrived  at  'H«>rot1.^"v  i  ',     ^""}^  '»  »e  heard  before  a 

total  absence  of  t^tn^^^i^JHT  '^'"^#^*^«'»  ''-^^"t  ''-re  k  a  '   ^ 
state  >drre^cctkSS^  TlV'V  ^^^"'''-'^  »'W«4  »  to 

'    /pai0r^Co.,m-  plaintiC      '   -fc 
.%//«««<■  tt-  a.,  for  defendant.  *'  • " 

..;-'■(»'; »^-  .>-v;    "o  ./..■_  ■  ^"  •  ■; 


^Tytiftn  to  rfji-ct  awald  grao/i9d'  " 


••/\- 


^^ 


Y^f 


m 


iTffv',; 


c»^,vJt"■ 


*.-    ..  I    :4» 


*w    -t 


'■i»- 


'.'.f  :-, 


f.'^f'^^- 


»       ?J. 


'|Vr.'.'a 


Bonio: 
l.*  I  .,tl»e  Jtart  c 
.should  i?^ 
lhe'<}©urt 
to  show  cj 
li<luidi(tiot 
ilanics  Co 

a-tierce  op 
'  .the  judjjiii 
T'lie  dci-iy 
.  se^enlly 
TOn'tarVU; 
•  issue  after 
of  the  ooun 
Clear  case  e 
gct'^Umappi 
aiiglit,  no  4 
party  f^r.^fco 
be^cjt^ctcd, 
."fter.  It  r 
•procteding.s 
rpif^i"  the-^i 

..■..■...4».  -V  ■ 


V,.; '  I.-'  '  ■;.•  •  ,.. 

..'   '' 

K|, '■•■-. 

r'^  .'*^v' 


■rtf'-  ,.<i- 


'/•■■^•^Tpj.i'-i 
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CpUBJ  QP  QUEEN'S  ^(eNXJII,  1877. 
MOXTnEAL,  22x0  SfiPTiMBjERr  1877 

Coram  Vjaios,  Cir.  J.,  Monk,  J., 


--It.*- J* 


pAMSAY,  J.,  TessIEU,  j;  %  . 


COTTON, 


Ari'KLLAN*; 


AND 


TIIK  <».VX.Uilo  ivvk, 


•,    -  I        'I'-       :     fiK.SI'ONnKNT. 

ihep  ,    of  t.e  Ontario  J},.„k  tb.t  Colton  sl.ow  c.uhc  ^vhy  a  w-'it  of  app J  ' 
.hould  ..«c   n  lu.  behalf.     It  is  in  the  nat.rc  of  an  injuncLn  to  the  clerk  oT* 

o  shov.  eausi  why  a  Mnt  should  ksuo.     It  appe.rs  U.at  a  wriV  of  compu Cv 

^;r;^rlr1    "'   '^  •-*— f  .^.e  I>o„,ini.;„   Type  Found^,  agZ^ 

^^o.±     Son.e  proeee^in,.    werS  L,  and  the  writ  was  .^hJ^I 

FtJUo...     Then  a  pctUu.n  was  prcse^.ted  4  the  Ontario  Bfck,  in  the,  nature  of 

^Uej^  opUuion,  eo„.pIaini.,  of  thi.  jinout.  and^aS^r  judge  .17//, 

wS::'s^t^?'^''^'^  ^n-"-  ^'^  r--j-g'">soicen^.  - 

•   />^-'  ;;'^  i  appu hrtg  from  tl.cjatter  jud|uicut  was  allowed  to  elapse,  and  sub 

.  Ontan^IJaj^k  at  on6c  took  a  rule  upon  Co  ton  to  show  cause  wf.y  a"  writ  shoull 
.jucaftertf^elay  had  elapsed,  and  thjule  was"  granted  „//   ^^^ 

.yr  ca^e.cc^ld  b,  .hown.  that  no  appeal  i^y.  ntfd.that  the  p.Fty  was  tryinl  i 

T'Wyi'  5':'<^'f^''^  »nd  stop  the  i.Wue  of  the  ^rif,  and  even  punisli  the  '" 
P^Hy  f<.r^kn.pn    But  there  is  no  s.oh  k^rc,  and  the  rule  w  I'Z^^ 
S^    nn  V;:,'r  ?"'-'°«-''l^--^H  to  ,r.e-all  ol^.^ioJhl! 

j;^.|^nt^cc«rt  below,  lut  t,.  j>^.,„,aodLWw  A^rther  tLt.       ^ 

f  ,  „  T;  ■   '      ■  ■  ■  ■  ■■;■;  ■     '•  !■    ;[.;,.■      -■•"■.  "        '  1 
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COURT  OP  QUEEN'S  BENCH,  1877. 


■  'it". 
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■  I  COURT  OF  QUEEN'S  BENCH,  1877 

*     '  "W^fTREAL,  22NO  SEPTEMBEI!,  I8V7. 

/V.«,  I)o«,o>f,  Cn,  J.,  Monk.  J.,  I{am^.iv,'j„  T.ss,k«.  J. 
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McAaTjii;i{, 
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'ANT  ; 
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A  PI-ELLA 


IIeldT— lliatHiiatinci'iiiif  .viii. -*'     "^        "V  Rksi-onhent. 


DOKION,  tVJ. 
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-  .ore  ...  U:^^ 

for  new  sceiii  itjj,«ril.st,  l.e  AJcetWr^  '  f"Mf,elf.  .  rim  inr.tion 

J^/'•»^/.^r.f•<^;  for  appellant'  ''  "  M<^n  r<^:\ 
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COURT  OF  QUEENS  BENCH,  1S77:  .*  v " 

■    I    MONTREAL,  I4T..  PECEJHJER,  iFf: 


9AI,I)«ELL,*»^. 


A.VD 


AlM'ELLANTf 
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i^ 


*       ^ 


■,/^- 


DoRiox   C  J      Ao  action  Wiis  Lf<iu''l)t  T)v  P.I  In.  II  .        j 

goods  on  crt-Jit,  l„„„i„„  l,i,„-,.r,„  1,,  1  '   "■  .        l"'"'^'^'""''  I"''  r»«l«.s»J     , 

that  fa  fe  «»,,„„ r,.,.     ■^^°,7'"'-:  ..'■•■"  ""■«  ■■ore  „  .„.,too„. 
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*  cjul  JiJMt'ilji  granted  to  the  credi- 
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.,  \^"^«^  'J*  yuii\KNj3  BENCH,  1877.  H 

VO.M  in  -appeal,    ii,o  icsponacut  is  cpndoinned  to  pay  theVdcbf  ,]rn.„„  i  r 
*  iiuprisohmcut  lojoetcd.      'M  _  '"  I'''J  inewbt,  dcninnd  for 

-*;.    M;i,,U,!t  a,,  for  nprollnnl.   '      '^"''^"'"'"^  ^fSi.p.rior  Co,.\cf;.n„od 
AV/->-  (f-  ■£*»»»•/<.;•,  for  rcspoudcnt 

1     '.  COUkT  OP  IIKVIJ3)V,  l«7K 

\  MONTREAL,  5nr  APRIL,  13-3? 

.-  ;    «^>vn»  ToimAXCE,  J,  DoRIOM,  J.,  Ka.NV.U.E,  J. 

/■  -.■  '  :.'  .;     No. 2030..  '        .'-''■    '■   ;:  "  't.' 

lyM^ry.  M.Don.^,,,  a„d  ^^^,  Opposant,  ..d  P!.iu«fi;  .oatestii..       - 

*'  1 .  oj-,aid  Act  Bdlieriito.  Mircliaiii«  s,|,ij,p,n.  Act  .,f  mi.  and  tbe form 

ci^.?^.;;rz  *'sss;£^irTr '"'**^'- »'  -...^s,^  sum. 

K'  .    i-..r  the  last  voyage  doe.  not  apZ  to  ah^l"  ^  ""*"*  "^  *'^  "'*'♦•''  *"<'  «•'»  "'^  ""P' 

•ion  on  t..„  St.  iJ^JZ  and  iX,  1  \^Z   r   ^'**"  °'  '  "^"'^  conU»«.u8  „Av(,'! 

6.  That  a  n.ortgag.,  of  •  v  ..^1  h^:  rlilu?     ^  * '"  """'"»  ""^  ■""  ''y  tha  trfp^ 

convoy  to  the  purehasor  fh^  riBht*  of  th?*!  h  !      /i      '  ""''*''  ""  "'"^'^^>  «»«  Will 

«.u..i.hi..h..n.d.j:r::;;;:sa"^^^^^^ 


^     ;ri 


CaldweU  . 
and 
MtofarlaiMk 


^i 


6n\y 


.  f?'"'fff..'»«n""»'cr,servinj?onboaMthcdfcfendant>  steamer  "AmfiriJ" 

«av^t,n.  between  Montreal  „nd  Torn.tn,  L.i  I...  .j^  ^.^^^^ 
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COUilT  OP  REVIEW,  1^78. 
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issued  Norris  filed  an  opposition  ofin  <fc  Ji,trairr,  founding  his  Hai.n  on  8 
inorijrngc  dated  27tl.  Scptc.nlcr,  1874,  granted  to  him' by  defindant  for  8f;,000 
)'ay4blc  as  therein  nnd  with  a  clause  of  power  of  sale  in  pusc  of  def  mlt.     He 
a  legod  $4,500.  as  the  balance  due,  and  concluded  that  he  has  a  right  to  stop 
pla.nt.ff  trom  proceeding  to  the  sale  of  the  vessol,  and  to  have  hlnj.olf  declared 
y'.«/  mortgagee  of  the  vessel,  and  to  have  her  delivered  up  to  him  as  proprietor.  . 
■      *''^pla«"tiff  contested  this  opposition  on  three  grounds:      '      . 
^  1.  That  (he  nrortg.ige  was  invalid.  '  , 

2.  That  j,lainU(r  had  u  lion  or  privilege  fur  hm  wages,  which  would  ontlank 

3.  T1..,f  ;r  X^rr:.  h-l  .  .y.t  ,.  .  ..  .   l.  ^y4.  'I   -.^vv.vvo-.V,  9;  ;^  ^ 
the  niost  nfnt  de  ,l,.,r;,,-  anil  not  afi,i  ,lc  ,li»tnt(rr.  : 

Un  2dth  1-Vb^ry,  iSrS.'th.c opposition  Ws  piaintained  w.'th  costs  by  tW  Iloi,      i 

Wr.  Justice  Maekay.  whereupon  the  plaintiff  inscribed  for  review.         .   '       ,         1 

,./(f<»wjji«_-/,  for  plaintiff  coate.sting:  -  /•    '; 

A  r   ■^;"'j^"f  "'^^  *=>« '"ffJ^t^'-d  underthe  old  Cani^dian  Inland  Ilc^t.tratibn  ^i 
Act,  ,(L.  .^.  (  .  ch.  41)  and  the  mortgage  i.<,  made  in  the  forB.  r.i.uirod  by  f-ec. 
U  of  that  Act  and  under  C.  C.  23tJ0  ,7/,,y.  and  usual  thereunder,  until  that 

Act  was  as  well  a«  the  articles  of  the  Co4  cited,  rr,,r«/.in.y  37-8  Viet   (1873  ' 
Canada)  c1,.  J28,  sect.  3.     This  repeal  t^,!,  effect  17th  iMarch,  1874.'   Oppo-' 
sant,s  mortgage   is  .dated    27th    September,    1874.     The   Colonial  Act  ancT 
^•''  «^  "[;^^;-^;;l>^'=^rcpc:.L J  a.aiov.,  tl^  I„.pcnal  Me.ehunts  Shipping  A^ 
of  1854,  (17-18  V.e.  ch.  104)  which  i.  law  Whout  the  empire,  JJ/i^ 
became  our  law.  A  -  »     '  v    <"  '/  "^ 

By  it  (sect.  G6)  all  mortgages  -  iflufl  l>,  "  i„  the  form  "  I"  ..iven  ^,ieh  i.^ 
ntot  that  of  bill  of  sale  by  way  of  mortgage  but  a  d-clafrtion  of"n.i;tgogc  or 
hy^  hecafon.     ^orri.'  mortgage  i«  no^  in  that  for.n,  or  «  as  near  tb^cJo  as  ^ 
niay  be.    and  fails  in  consequence.  '.  .   i 

it  has  been  held  that  iecing  {he  wording  of  the  Act  °(./^//  i.)  "the  form  is. 
saeramental      L.yerpj^  I^o.ough  Bank  v..  Turner.  1  Johnston  and.  ]Iemri.Jng, 
59  deeded  by  S.r  \Vrlhjm  PageWoad. .V.  C.  18«0,- -^na  affirmed  in  appeal. 
.  ;  ^  ^f'^'  J-f '^•' &  Jonf >  502.     Also^ee  Fisher.  Digest'.  7906,  7ai7..    Tbc 
.    ^Lord  Clumcellor  (Campb  11)  remarking  in  respoct, to  the  use  t>fthe'form  "  I." 
I    that      though  the  Act  coiitained  no  provision  iregativing  the  validity  of  a  iport- 
gage  made  otherwise  than  according  to  UtC  terms  of  the  Act,  the  whole  scope- 
,     of  Uie  Act  was  to  that  effect."  «  '        •         ..\,       ' ' 

I       The  Imperial  Act  c4'1854  did  not  ripeaUlie  ColoJ^l  Act  (8  T  cB>)'  ^ 
^       which  was  of  older:dat<v..tbcing  that  i«»w  consolidated  as  c(s.  C.  ch.  41 )  tecaim.' 
.        though  the  Imperial  Act  applied  to  the  whole  empire  (sect.   17),  it  bwame' 
«ec.«c^^  to  come -under  it  only  tp  enable  a -«»sel  to  proceed  to  sea  (sect.  19) 
'enjoy.ng.the  privileges  of  a,Briti«h  ship(sect.  iW).     This  isshewaby  wo^dint' 
ct  O.  S.  C.  41   «.  27.   .It  was,  \ipmeryulmjspen,u8swe  under  its  wide  lenDT 
to  register  und«r^tt<i^mr^rial;^t,  and  quite  as  many  inknU  going  vessels  Were 
registered  unacrit.5H»VJtr  ehcX^IonM..Act.'■  " 
■"~/^^***^J^|#"*^-«»^  t»'c«JonIil  W/ ships  (sect.  2),  while^tte 
Imperii  Aflt;was()peMt^f^rci;tn*uiItshrpf..  if  British  o.^«.</  '    ' 

•     "  '^^''%  Colot^^C\ct,  a  flfip  regi.teV(^  thereutider  could  be  made  available 
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—  securifj  for  a  Ician  br  bill  of  miU  !.«  -        >•    "  '"       ^~       "^"^ — »"     '   '.^'-^ 
deed  under  C.  8.  C.  cl.  U   Jc'r  3  23  il^T^S  "^'^-H 

But  what  happened  on  ol^^uP^^^f^l-      ^^  -««>^^ 

and  the  C.  C.  articles  ?     Hon  il®:  *'^'  **^-  ^'  of  0,8.  C.  4l. 

..no,  .1,0  i„,p„ri.i  Ac.  .1..  coma  I.  ,,„pH  „*™;c  ,*;  ''"  ^'^^^'««      , 
Ml..  .1...  .1,0  cn«.  „f  ,i,„t  .,„„,„  '     ','  •:'•■  '-"■  ""«;'"'"■   riJiMiff  »„b-  . :; 

I"-  i'  no.  ,„in,  „  „,    Y  ll^^ol  "'S'"'?  '""  "oca-„„.  bo  ro-u„do  ,to  ^ 

for  .Lo  .c.,o„'s  .o,.„i„.   „,,;,„  :'^&J^     rrV      """":!  ""*' 
phcc  lo  «o„i|,or.    l.Wtet(o  v«.  GoMJta'  ?S  W  y'  ^^T''^"  '">"<  »"«      ' 

a  balance  of  ll,o  „„„„•.  JIT^^  "^  Wslcr  ha., p|,v.l.f.o  for  amount  of 

"«»^y  that  ;lt;;' ^r„  a :';  •'?»"•  ^'"'  «»'■•  «f  "■«  =- «  ■ 

l«vfr.ccacocoo,cr.ll  l'JP..^oca,U  of  SLbip  „  u/c  „Sr      "drrLT'  *  # 
o.  JSorrjjj!,  if  1,  s  nK)rt"")<Tfr  U  onr.^  :,      *       •,   ,     ■•     .  t  '^'^  "'  "'stribution. .      W 

but  .0  ^  pau  out  0?";^,^  tt.r  :^i:  ir  !;"!™:.s  °" -»«. 


-T'*l 


-/ 


It  s  interest  m  licr  over  Ii  s  t,mw t.-.i.  .. : ,      ^  £  °  ' 


T»r 


opposition  <ifin  de  conscn 

«>  that  onl^j  defendant's  iniei-est"  h;iw;venZ7"7  '"'^?^  *"  ''^  "^^^S^S^' 
-11,  sects.  \%  a,!d  23,  .if  ,I.ev  -.n   VX   N  ,  T'  ^'='  *"''  ""^«'"  ^^  ^''C. 

opposition  afin  dr.  cA^y..       iT'^t"!^"  '°'^'  ''"'^  %i^«!'Ould'W  by 

^"""'^  cited  A^%.f.yyi,„,4,;^^£  (,'„-. 
I'oM  was  that  the  bailiff's  s.Ie  did  n„^  t'r'     ■  T  '         ""•tl'^t^'ic  coiirt there 
ordered  the  vessel  to  be  d    ,    fw     ^     '^^         '' '"^ 

-  tho^iueo^^;,,,  :'ta:lu:e:;c  ::^«^'^-^*?p^ 


#"■ 


^^ 


-»«♦  ft         I        ,.  /  '  "t-utujt  01  aelivcFy  coi 

^  *''<?  *»)««  of  the  ship,  but  the  an,ount  of  n.or 

^.^T"°  "■"'^'•"'  "  ^'"^^  //"«h7/.„  held 

^a»y^,e  owner  of  the  b.,^e,  while  in /this  case,  r 

^n  thP-h^,,  auJi,ucp.efcrrud  to  oppogant  lAMll 


will  be  noted  tliat 
moa  debt  judgment. 


r^ 
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■.<c 


r^ 


N 


^-.To  mjniit  rlnintl(f^|||H|iiiiMB»tgot  llwtTCRRei  cannot  be  foNI,  nor  oven  d«(«n-. 
jt.ihtH  intcrwt  in  licr^PuHJcrHiit  wi  oWr  of")*  uliip  w«rih  9'i(fAjm.  upon  bor- 
r»»win<;  ?lftO/**»m'  //./»■,  tojivo  n  innrtjr./ifo  tlurdfor.  a*i<l  then  (o  j(Bb'  »»>«f'nipti» 
«ij" hift  crorfW^s  to  mnkc  tli*  surplus  8n>,»0O  of  valijc  rtvnilnble lf^^^dii\\ti>: 

The  Court  cni)not  prniit  th&<!onclu<iionH  nfin  iff  ih'ntjr^ nt  toAhint'r  when 
those  fA  (/(x/r«/n  lire,  n^Coif.     -  '  .  '*     ' /* 

■Thbfl;iiiitifr>iul»niitn  tlmt  the  jml^iieitt  sh"*l'l  be  reviM-J  "ml  the  0|)j>9»Uiotf 
djstiiiwso'l  witlivosfn,  j|  *  •        .  '' 

..   //•f'///»"n;i'',  for  otiposnrit  ;  ^^  -  „  ,.       •    • 

Under  tlie  .Merellanfs  Shippiiv,'  Aet  of  ] S.Vi  a  bill  of -nale  l;.v  wiiy  of  n)ort{'a;?o, 
as  in  this  case,  iv  perfectly  valid  as  a  Hiorti«^'e.  y^'c.  tid  prescribes  m  ca.st  iron- 
form  of  ninrfi^iire,  but  only  reijuires  tliat  the  iiistnujients  .shall  be  In  the  lorm  1, 
or  as  near  tbo  pre«erib('(|  f.irm  as  WremiiNtances  iniiy  a'biiif. 

The  rinperifil  Aet  18  and  11»  Viiit.  cap:  !tl,  sec.  J 1.  clearly  eonf^miilafeH  other  ' 
forms  of  nioi-fcafrcs  as  vabd.     Opposant  contends  tliat  form.s  such  ah  this  Iiavo 
been  usual,  and  he  refers  to  Afnclnohlan,  yhippinj,',  2nd  Ed.,7>,  41-.  ""7"^': — ~^ 

.Opposant  sifbn.ifs  that  the  Act  8G  Vict.  cap.  128,  .does  n«t  repcnhjcnp.  41 
('.  S.  ('.lor  tl-e  purposes  of  tlio  present  uioftrrn<»e,  ^ect.  14.oftli.it  fepealintf 
Act  expre-ssly  declares  that  it  shall  not  be  necessary  to  re-rpj^stfr  Vessels  already 
re}j;istcred  under  cap.  4-1  V.  S.  X].  "  for  any  purpose  whaievor,  e.rnjif  to  prmetd 
"to  sen  ns  a  linthh  sfyft."  Nov?  a  mort-hJfre  in  the  form  prcscrilwd  Ky  the 
Imperial  Act  could- not  be  -granted  upon  any  vessel  not  rc«istcrcd  iii  accordance' 
with  that 'Act,  i' 
.essential  to 
do  not  0 
Hutitlu 


'for  any  purpose'' 


^mple  reason  that  the  data,  measureirtents,  etc.,  which  are 
|tire  fornj  of'mortgage  of  the  Imperial  Act  caunet  and , 
i-essel  is  first  re<:i>tcred  under  tlie  Imperial  Act. 

r^lKrrcd  to  states  that  a  ve,';sel  need  not  be  reTejfistereit 
to  proceed  to  sea  as  a  Uriifsh  vessc^  As  a  consc«juenco 
vessels  retri-tern<l  under  thcCanadian  Act  continue  to  be  eusceptiblc  of  being 
iHorfgaged  in  the  .same  form  as  before  the  said,  rc^iealing  Act  was  passed. 

The  only  esc^apc  from  these  conejusions  is  by  the  extreme  and  extraordinary 
intcrprct.ition  th.-it  the  Legislature  intended  to  strike  with  inco'n^etency  to  Itte  ' 
mortgaged  or  assigned,  alli^anadiani^hipping  regi.stered  under  C.  S.  C.  ch.  41, 
tmless  .'iuch  sliippjng  is  Br#  rc-rcgistered  in  accordance  with  the  f^iiperial  Act,' 
and  this  in  face  of  u  clause  stating  th,it  registration  is  only  required  fbr  one 
purpose.  \  ^  .   ,- ^    "       -^^ 

2.  Oppos-int  snl?mits  that  he  is  (C.  C.  2371)  owfier  of  the  vessel  for  all  the 
purposes  cjf  his  niorfiairo,  and  may  rcvendieate  her  by  his  opposition  afn  Ue 
distrtn'rr  on  the  principle  established  in  Hamilton  -.-r..  Kelly,  T!  L    C  Jurist 
p.  320. 

3.  That  plaintiff  has  no  prior  eliim  under  our  law  whicli  interferes  with  this 
right  of  opposant  is  also  established,  Jasmin  is.  Lafantasie,  f.S.  C'.  Montreal. 
1862,  Smith,  J.)  7  h.  C.  J.  f>.  119;  13  L;  C.  «.  22t{,  Delislc  r.r.  Leeuycr, 
(Ueview,  1871)  iJerthelot,  Mackay  and  Torrance,  J  J.^  15  L.  C.  J.,  262. 

^dterprctension  that  a  ."cason's  trips  constitute  one  voyi^  under  C.  C.  2383 
has  been  lately  ovcrrulfd  by  John.5on,  J.    Ovronn  <-.v.  TltePunion  Bank,  Legal 

N6ws,  vol.  i;p. 87.    .     ■  "^  ■    ■•       ■  ■ ;/  ^,:  ■■  v''  •^•■.  V    'i;: 

ycrc  there  any  douV  on  tl'ic  Subject/ tlio  equities  would  be  iti.  favor  of'up- 


^■' 


«>tI.flTOP-REV|EW,  i«k. 


■<mr,t  of  Review," 


'i>n;i|il  an 
)i!>VM  been 

x'nw  for 


i«R  hi«  arrears  of  „„.««  t^  "  "  ''"""«"'^  '*-•''»  ''»«^  '-  *««  allotf! 

.On  Oth  April;  I«78.  t>.c^ju,J^.fi.cnt  w,,«  nvcr^.d 

.f7"^^'   •^-  J'f  'Vu««st,    1874  NopriH  a 

•"'•""i  rcg.s.oroy  V..S...1  called  ,|,o  '' M„rn., 

paid  chli.  ..Md^ihis  .s„lo  w,,s  .liily',ro«i,tcr..l 

rrevious  to  tho  rr,K.:.I  ..f.ho  clmp/4I  of  M,o'(  „r 

^  111  h,T.t,.,.,lH.r,    IH74,    \lr.n„„X,  p.,,,,,.„  ^.,   ., 

$6^000,  p„v«I.Ic.   in  (Ivroov*.nrlv,;rV»->I,...i'";./o-™— 

i«  the  /onn  proscribcJ  l.y  the  ^i„t,.tc  ah,.v«  rofirr;,!^-— r^    " .  ... 

The ,. i„.ff,. ,„,.,,.,  thi.oppo.M;.„':^':c;;;  ^ai':::'''^'-'--  ■ 

bce„rop<.K:,7>SV.th   ;2«  «ot'3  ^^--'WaM  Statues  h„;i„, 

3rd.  Th;.t  the  op,.<,fi„nt  conld  not  pn-von*  the-  «ttU  «*•  »i        '     .         .  *'  ^* 

And  tl^,«T.c.  CG  :  .Llt'JTsV     "■'"'":;";'  ^'^'^P-*  ••^^P^partidar case.      . 

been  rc,M.st..ed.  „...,..  eh.  41  of  the  Cons.hdat!d  S^a  S^Lr'  '"""^ 
*nlj  be  made  accordirt>  to-th^  dosorintmn  «„«.  •      ,  ."^'"'^'^  moitK^gp  could   - 

.i»ii,.,  ,„  .s„.  .u  „,„.,„,.  i.  i„,„,  „,,;::  ;;,^;;  j---  --  .-.-.n,..  . 

As  to  t  ,0  C|»c»tK,n-ej|,ri,ilcgc,  it  i,  i™pfc,ib|e  tojtpplv  Art  '"Ifi?  P  «,.,.•      ' 
of  .raid  hired  b,  tiescamn'M  °"."™J"."?-.  ^bat  liocyuitmean  a  master    . 


9M|»a 


rip.  .n  «„.  <hy.     t,U  hibtJi  d„ia^  i„  «l".,t^        ■  -"    """ 

1  CIO  not  enilsii)/>r  fl.nt  «l.«  ... •       "    ..       .    ..        1  •'  '  ,,    ' 


„  ma^,  trip,  i„  «„„  .hj.     .....  .™  „„„  oocmed  in  „,„^.„„,  ;.•     . 

SaiJ»  that  „„,  affect  l,o,  ?  ^t!"""!    "    ^  'H*'  "°'*i"'*» Ji"S  'he  Bort- 
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^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^  A 
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* 

*  i  .-■  ■                  -■.'  •:"  ■;  V,'_f  _;_,  ■■■'H'   "■  ■       ■  • 

■   ■'■-•>■  v,.,;:^,;  :>.^?i:.-,,--;-  :■    . .;  ^    ;..  .-|^-'..  ,-^^^^^^^^^^^^^^^^^^^^^^^^^" 

^^^^^H^S?£  . '-' 

■  r  "      '      o  ■'''  :v  '■" 

;■.'.:■• '    ". ;  -■■■"■•■  -'  ■         '*.   -  .^'i.' ■•;■:■;■    ■■;.;.:  ■;'■ ;:. .     ■■  .v.-;:-''',  ' ,.  .    ^ 

^^^^^^^r 

-■:■■■■.*     ■■ 

■    ■::■'■    ■  ■•^•.,  ■      -.  -\':   :■     ^-V'   ■-  :   ■-•■'■■■■'.  v.v-  ,    •■  -■  \    : ,  ^,,,  .c,^ 

^^^^^^^^Br     . 
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.  ■  ;''.^  "■■  ■  :    "    ■.-:■■  ■■■■■^  ■■..■•■■■'  .■ .  ■.,-.■'    ■  ■,  .    ■■■■  •  ■■■:■ /-^ 
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gagce  took  a  saiiie-revendication,  alleging  that  his  mortgage  was  then  due  and 

payable,  and  claiming  that  the  vessel  be  delivered  to  him  in  order  that  it  might 

te  soW  for  the  payment  of  his  mortgage,,  and  demanding  an  order  of  the  court 

that^ddx  sale;  should  takff  place.     This  la  is ie  rcvendimtion  was  dismissed  by 

-the  ^u|)erior  Court.c  which  maintained  that  the  shcriflf's  sale  had  purged  the 

morta^'p.     The  Court  of  Review  reversed  this  judijmcnt,, and  gave  for  reasons, 

^  not  thai^the  sherirs  sale  was  invalid,  but  that  it  could  not  have  transferred  to 

'    the  purchaser  more  rights  than  the  mortgager  hinKiol,f'liad  in  the  vessel,  and 

that  the  sale  did  not  interfere  with  the  mortgacre.    The  Court  of  Appeals,  three 

'   judges  against  two,  maintained  this  view  of  the  qj^    But  nowhere  in  that 

case  is  it  contended  that  the  sheriff's  sale  was  a-nullify! 

Here  we  arc'SkeTTo  s»y  that  a  registered  vessel  can  never  be  sold  by  sheriff 
or  otherwise  because  there  is  a  mortgage  upon  her !  The  first  question  that 
suggests  itself  to  one's  mind  is,-  who  is  the  projirictor  ?  Is  it  the  mortgagor  or  ' 
mortgagee  ?  This  is  answered'  by  art.  237 1  of  our  Codo :  "  And  the°  person 
to  whom  such  transfer  is  made  (mortgagee)  is  not  deemed  to  be  the  owner  of 
such  vessel  or  share,  except  in  so  far  only  as  m.iy  be  necessary  for  rendering  tjie 
same  available  by  sale^or  otherwise  for  the  payment  of  the  money  so  secured." 

This  article  shows  that  the  real  ownership  remains  in  the  mortgagor  with  all 
its  accessories,  as  right  of  possession,  etc.  The  ownership  of  the  mortgagee  is 
limited  to  his  right  of  .having  the  vessel  sold  for  the  payment  of  his  mortgage 
when  exigible.  'J  hen  if  the  defendaht  is  still  owner,  the  opposant  ha»no  right 
to  oppose  the  sale.  Of  course  that  sale  will  not  aff.  ct  his  mortgage,  which  will 
follow  the  vessel  into  whatever  hands  it  may  go.  The' purchaser  will  buy  her 
subject  to  the  mortgage,  and  will  take  the  place  of  the  niortgagor,  as  was  done 
in  Kelly  and  Hamilton.  I  am,  therefore,  ^/  opinion  that  the  opposition  was 
unfounded,  and  that  the  judgment  should  be  reversed,  Kitchen  &  Irving,  1 
Jurist  (new  series),  Vol.  5,  p.  1,  p.- 118.  \ 
The  judgihetft^s  recorded  as  follows : 

"  Considerant  que  lorsque  la  saisie  a  dtd  faite  en  cette  causCsur  le  d(5fendeur 
du  batimcnt  "America,"  Ic  dit  ddfendeur  en  etait  leseul  proprietaire  d&meht 
enregistre,  et  que  le  transport  fait  li,  I'opposant  n'etait  que  comine  sftretd  pour  le 
paiement  d'une  somme  d'argent ; 

^  \t  Considc'rant  que  le  creancicr  hypothdcaire  sur  un  butiment  n'est  rdput(5 
proprietaire  de  tel  batimcnt  qu'en  autant  qu'il  est  besoin 'pour  en  tirer  parti 
par  vente  ou  autrement  et  obtenir  le  paiement  des  deniers  ainsi  assurds ; 

Considdrant  que  la  saisie  et  vente  par  execution  d'un  batiment  hypothdgud 
ne  pent  pas  avoir  pour  effet  de  ddtruire  leS^  droits  Qu  creancicr  hypothecaire, 
maisseulement  de  transporter  les  droits  du  proprietaire  en  icelui,  etque  partant 
I'opposant  est  sans  interet  a  s'opposer  a  la  vente  du  bStiment  saisi  ep  cette  cause ; 
Infirrae  ct  annule  le  dit  jugement,  &e.,  &c.,  ct  deboute  et  rcpvoie  la  dite 
opposition,  avec  depens.  \ 

Lejuge  Torrance  dissident.     '  'M        Judgment  reversed, 

^..4.  jRttinsff^,  for  plaintiff. 

^rrn/(0?»jc  <£■  jl/ac?a>-en,  for  opposant.  ,.;  , 

((?.  B.)  -^^>-* 
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COUftT  .OP  QUEEN'S  BENCH,  1877^  ~ 

•    Criminal  Side.  • 

MONTREAL,  29th  SEPTEMBER,  1877. 
GW-a«.  DoBioN,  C.  J.,  and  Cross,  4.  ^  /'    "' 

-E.  parte  Jakn  Cutler,  petitioner  for  a  writ  of  Mabeas  Corpus         ' 

The  commitment  shows  that  the  Tt  tUer   s  1        f  ""'j  ^^  "°^  "®^*^'*- 

^raintepar  carp.,  issued  from  ^oSZ^^I  ""'''''  '"'  ^'  '^-       -  '  =^     -^ 

4th  of  September,  1877  bv  wM^iTCT         1  Judgment  rendered  on  the  ^' 

This  being  an  applicatiqi,  to  brine  before  ihi.  CnS    J    ■' 

aportyarrestedonaproc^ssissuedfronteotto^  ^ 

notice.    By  Article  10?2  of  thp  rnA.  Jp       !  "^"jurisdiction,  requires  special 
the  L  C  C  S   if  r      T  ?  !  of  Procedure,  similar  to  sec.  26  of  ch  9'i  nf 

•  ,   •  ^'  ^-  ^•' "  "  exprfessly  declared  that  the  provisions  i„  th.  rZ      i-^ 

;«Jea,  cor^„,cannbt.be|  extended  to  the  di!ch?rl^?ri^^^^ 

Jek  or  under  any  acti^tv  or  proce^  fcitS L     TheT"  ""r"'^'  '" 

England,  yet  il  was  there  h«lH  5n  »!,       "'^"'"""^"-     The  same  rule  applies  in. 

Queen's  Bench  S^r^^P''*!' ^f"«'  ^  J""«*  378,  that  Ihe  Coui*  of    M 
.«Mntothea;tJl^o^t^r':^f^^---«fA^rft<tf^^^^  >P;  " 

ta  tte  M«m  it  ?  iL^rf/        ""  "''*''« '••^r  """""ri  iD  gMl, 

■■.*•■■      '        ■ .     :  .     ■  ..    ■     ■    .  # 


^a^ 


'p^'^xttt  ^t^^H■'^nn:!^s^^i^ 


86 


COUBT  OF  QUEEN'S  BENCH,  1877: 


*  >• 
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the  Authority  of  this  court  ceaises.  We  cannot  here  on  a  wrtt  of  habeas  cor- 
put  Revise  the  judgments  of  a  civil  court,  however  improperly  or  unjustly  that 
court  may  have  exercised  its  jurisdiction. 

Several  cases  have  been  cited  to  show  that  parties  imprisoned  on  civil  process 
have  been  liberated.  Some  of  these  cases  went  perhaps  further  than  this  Court 
woiild  be  disposed  to  do,  yet,  in  most  of  them,  if  not  in  all,  the  decisions  were 
rendered  on  the  assumption  that  the  court  issuingthe  process  had  exceeded  it« 
jurisdiction.  (1) 

In  this  case  there  is  nothing  of  the  kind.  The  Circuit  Court  had  full  author- 
ity  to  order  the  imprisonment  of  the  petitioner  for  not  representing  the  goods 
placed  in  his  custody.  The  objection  that  theof/tion  to  produce  the  goods  seized 
should  have  been  given  would  at  most  conjstitke  a  mal  j„gg,  with  which  this 
Court  could  not  ii^terfere,  but  this  has  alreaily  been  held  not  to  ba  an  efctpr. 
Broojcs  V,,  Whitney^l  0  U  C.  Bep.  244.  As  t^  the  irregularities  in  the  commit- 
ment, they  seem  to  be  mere  verbal  inaccuracies,  which  the  Court  would  not  be 
disposed  to  ehfertoin  e^en  if  they  were  of  much  greater  importance  th'an  they 
really  are.     Theapplication  is  therefore  rejected.  /^ 

'Foran,  for  the  petitioner. 

St.  f^erre,  for  tlie  Crown 


(J.K.) 


^L 


COURT  OX QUEEN'S  BENCH,  1877 

MONTREAL  13th  OCTOBER,  1877. 

Coram  DoaioN\C.  J.,  AM)  Cross,  J. 


.J.,  AKjdCi 

...  .  n  V-/       ■  ■    ■ 

Ex  parte  JoHk  Cutter,  Petitiflner  fOf  a  writ  of  Ilabcal 

fiiLD  :-A8  In  previous  c«m,  but  the  petitioner  may  show  th.t  th«re  is  nb  judg 
/  P™onment,an(lin8uchcasehei8entltled,tohlsdlsch«rge.  f 


ing  hUim- 


This  was  a  second  application  on   behalf  of  the  petitieu^r  for  a  writ  of 
habeas  corpus.  % 

^  The  grounds  specially  allegp^  were  irregularitiea^n.  the  commitment,  and  also 
the  absence  of  any  judgment  ordering  the  arrls^  and  imprisonment  o^he 
petitioner.  ^  /  T 

In  support  of  his  applicaftion  the  petitioner  produced  the  affidavit  ol  the 
deputy  prothonotary,  establishing  that  it  Ws  on  the  rule  and  judgment  of  4ich 
copies  were  filed  that  tha  Writ  for  contain  e  par  carps ' issued.  '        1 

The  gaoler,  in  his  refu,A^t6  the  writ'df  Lbeas  corpus,  stated  that  he  detained^ 
the  petitioner  on  a  commitment  from  Jlk  deputy  sheriff,  based  on  a  writ  of 
contrmnte  par  corps  issued  from  the  Cireu|i  Qourt,  a^py  of  which  was  annexed 

•  ^.,-    0)  Exparte  (Jrebassa,  15^.  C.  J.  ^31,  Drummond,  J  "^       ' 

«.,?rincer       "         "      33ij,  Aylwin,  J. 
"    Pourquinetal.,  16  "     l(k.  -' 

LeboeufAViauiiViauvFils,  18,"     2l/4,Btlan^r,J    * 
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; 


should  Ue  paid  the  debt    int^St      a^       °      ^  be  mpngoned  until  he  John  Cuthr. 
his  cusLdy  as  guardian         '       ^^'  «:%«»««''-«»'«,  the  articles  placed  in^ 

JSaM<;^;;ir;:^rtLM^^    ifth,retu.tothewHt.as  /  • 
cisio„.uMheo„eai«ad;::;rrttt^^^  ^^ 

toaVi::;i::r::!;j:-^''^^-^r---«^  . 

p.  394 ;  Hurd  on  mZ7ltZ''''7'f'  ^^"'^^  ''  S^toa.ary  Convictions, 
effect  in  Art..  1045tft,^X;f  p"  \,  "'  "  '  '^'''  P'"^'^''^"  ^  »tit 
articles  of  the  Code         "  «f  Procedure  as  to  cases  coming  within  the   . 

•and  the  docun.enV fitd " Uh  the'SZ'    .t^'"'  ''•     ^"^  ^''r^^^-' 
bj  the  counsel  on  the  oti     sd    7  ^      ..'^  ""'""' '''^ ''r^^^^^ 
plaintiff.  MeCalUbtainrdltci;^^^^^^^^^^^ 

"  guardian  (John  Cutler)  do  ann.«lTf!r^°'^"'"^  *'"*'  "tbesaid     . 
"  in«tant,  to  show  cm^JX^Tu^'V^'^  ^'""  «"  *^«  "'^"^  ^^V  of  July 
':  -t  and  costs  b  fdlin  ^  cfuL     ""J  '^r^'T''''  *^  ^''^  '''^  '^  «''*'  »"'- 
"  this  rule  he  will  Wdir^^^    ''"f '"«J«f«°'t«fb»  appearing  to- answer- 

"paiaon.prison^:::::^,^jf^^-^^i^^^^  _/ 

"withcosft."  ■'^"'^ '^'"2"  ""^«a«Jt  of  payment,  the  whole 

"  •-d  CMB  io  iMs  cause  undlr  nli!^p "'      *°      ''  *"  ^^^  *'"•  ""W 

"  4.f.ai.  of  p.jj.rr^bt;.':;::!:?"'""''"'' »»'-«'  ^^  "'•^.  » 

•supenede  the  m^HSC^.^  l"™"r. a. c«aulatiye remedy  wbieh  »..„« 


'■  f  'J 
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f^'g 


,           /*. /^ei-An,  for  the  .petitioner.                        »            A 
\      St.  Pierre,  for  the  Crown.                                            \  \ 

(J.K.)  V  -^ /       ■       V 


*— \ 


.MO.VTREAL,  20th  U^ffOBEE^  1877. ' 

Coram  DoRioHyC.  J. 

Ex  parte  Ann  Martiv,  Heqnctmc  ponr  ITabea,  Corpu,. 


^.An'!f''"T"''''  ^^''«"''«'-««««  ^""B  "ne  cause  de  Beaudry  cootre  Martin   a 

e   ondamn^  pa.  un  jugen.ent  de  la  Cour  deCir^uit  a  etre  00,^1^00^1; 

bdho„ajust.ce,ju«,u'ace  qu'elle  eut  pay^  au\»aBde«r  la  drte,TnS 

et  fra.  an  .ontant  de  886.95,  avec  de  plu.s  les  frais  de  la  r^gle  ti^  s  dep^^ 

Lai'   '  '^"'  ^''"'^"'  *^"»  «^2.e0.     Un  bref  de  contrainte  par  corps  .^ 

892^0,   tde  plus  81  pour  coQt  du  bref.  et  de  plus  ses  propres  ^molumente 
Le  deputd-shdnf  a  donnd  son  ordre  ou  .arrant,  enjoignant  au  geolier  de  rTC 

plus  84.00  pour  son  warrant,  et  85^0  pour  les  frais  du  bailli. 

DoRio^.J.C.      Lejugement    n'ordonnait  reniprisonnemeiit  que  pour  la 
de  te,  interSts  et  frats.  y  compris  les  frais  de  la  regie,  en  tout  892.6^     L^Com 
mm..us  est  pour  810  de  plus.     Leb,ef>le  cont;ainte  par  corps  qui  a  auS 

ulT^xTo   "-'"""^^^^^  IlaeLn^aJeLsautor 

qua,^  aux  810  qu,  ne  sont  pas  mentionnees  dans  le  jt^ement  ordonnant  la 
co„tr\.nte  par  corp.  Conan^e  le  Committimus  ne  peuti^e  divis^lZ  ou'i^ 
^^^.t  annul.,  et  la  p^titionnaire  liberee.    Paley  ,a.ponvictions,  pp.  328,  SSsTnd 

i!!T  ^"""'l  'n  '"'°,"^""*  '"  Committimus,  n'interyient  pas  avec  le  jugeinent 
t  «  r    ,S'  ''  ^'""'^-    ^"«  "«  ^"*  <i««  declarer  que  ce   IJ^mZ 

-^^Attmel  ^  Pagnuelo,  pQMT  la  fCtitiona&ire. 

St.  Pierre,  pour  la  couronhe.  '"  ■  ■ 
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In  Chambers.  \.  ' 

MO.VTREAL,  19th  XOVEMBBR,   1877.  V^ 

Coram  Caoss,  J. 
£r  ,.,rlt  M,n,„^,  pe,i,i,„„  f„,  ,  ,,.,„,  IMea,  Corjm, 

w-mnTof commitment  .oT?o  .how  th.t  1^^/17!,"^?"'"  **  "^"'«'»  "•  *»"« 
3   A  Judgment  coocludinr  In  thiwordT  •   tho  S^      uk**"  Ju'UdlcUon. 
future  cost,  of  exeouting  theVuJm.nt.      *  '"  "»"•'"*"'«»«  the  n.ce...rr 

Caoss,  J.    The  petition  in  this  case  rewesents  that  th^  o«^-    - .  • 
fined  in  the  common  gaol  for  the  Di«t,irnf  r  .     f       !  ^9^'°"°*  "  "<""- 

obtained    by    Henrv    T    L  "-'"    ,f,"*.^'"*«  "  'Wfo'  coercive  imprisonment 
ThnnTn     \»^    7  ■'"'  P*^"^'^'  *«'»''"'*   the  now  petitioner    John 

moelf  .t    ""!:  "'"'"«  ^"^^^  "^  '-P'-'O"^  "«til  hrshrha;  paid 
S«41  lo'tfS  !f  "r*  ''""  ^'•^  '^^  Ja-ry.  and  costs  of  the  r'll     ■ 

:^^^:e-s^ 

It^J^r  '"^"'•^'?  "?**  "  "*P^  ''^  theTudgment^ecreeing  the  imprisonmei" 

MaZ    «;f '      ""u.^^*  *"  ''^"'•""  against  lodds  ind  lands  hid  issued  31  J 

thereon  of  no  goods  and  no  lands,  and  the  judgment  remained  unsatisfied 
wherefore  the  /ule  which  had  been  then  taken  aJainst  TlZ^?  unsatisfied  ... 
glared  in  contempt  of  thecourt,  and  to  t  I^pX ^I'TdT^^^^ 
and  his  imprisonment  consequently  ordered.  "  "**' 

The  warrant  includes  the  costs  of  the  writ,  warrant  and  -arrest. 

Ibe  reasons  m  support  of  the  applicwion  are: 

Ist.  The  commitment  is  vague  and  indefinite. 

2nd.  It  states  no  offence.  / 

?rd.  Its  terms  are  in  excess  of^  those  of  the  judgment. 
»ule  «13  1 1  'T  ^r"^  f  *'''  *"'*'  'P*»'''^'"«  »«   «««««  the  costs  of  the 

."^i^^rlfitS;:::::;^;:^:."^-^^^^ 

iafltrLirir-?-^'"*^  ""  '^"^'^''"'^  ^'^  "■*•«*'«*-  «"<J  tribunals  of 

lolenoror  limited  jurisdiction  cannot  j,e  allowed  to  govern  the  present  case. 

_ , . , — . . . _ _ 
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., _ 1^ 


John ThonMoii.    .The  applicont  is  charged  in  debt,  which  he  has  been  condemned  to  pay, 
and  is  detained  for  it  by  process  in  a  civil  suit. 

By  the  English  as  well  as  the  Canadian  Hulea$  Corpus  Acts,  and  by  onr 
own  Code  of  Civil  Procedure,  persons  imprisoned  for  debt  or  under  any  action 
or  process  in  civil  matters  are  not  to  be  discharged  on  ILiheat  Corput,  ^ee 
art.  1052,  ' 

The  detention  of  the  applicant  is  for  debt,  and  the  process  is  in  a  suit  for  » 
^  civil  matter.  ; 

It  is  Contended  that  the  specific  cause  of  detentioaAhould  havo  ^?oon  set    - 
forth  in  the  8her^X.lMta»V*»d^  that  it  should  have  appeared  to  be  one  for 
«  which  the  Jaw  authorised  imprisonment. 

It  is  fairlyi  answered  that  the  court  which  rendered  the  judgment,  and  from 
which  the  prAjess  issued,  is  a  superior  court,  having  juriscjiction  over  the  subject 
matter,  in  fator  of  which  there  is  a  presumption  that  its  jurisdiction  has  beeii 
'  rightfully  ezerpised.  " 

It  is  not,  aafin  the  case  of  inferior  tribunals,  bound  to  show  its  jurisdiction 
.     .  on  the  face  of jthe  proceedings.  \  '         '  ■x^  . 

.~^j.         The  warrafct  and  judgment  authorise  the  prisoner's  detention  -for  a'ljanse 
/  over  whicl]^e  Superior  Court  had  jurisdiction. 

/  Whether   theii  judgment  was   erroneous,    or   their   authority    irregularly 

j-     '     .         exercised,  cannot  kt  present,  in  my  opinion,  be  made  the  subject  of  valid  com- 
]/  plaint  ^fore  a  judge  of  this  Court  in  Chambers. 

f'  If,  as  in  the  case  of  Cutler,  determined  in  the  last  term  of  the  Queen's  Bench, 

\      t      criminal  side,  there  was  no  judgment  ordering  the  impri^onmept,  then  I  would 

liberate,  in  the  absence  of  a  legal  cause  of  detention.    But  here  it  is  otherwise. 

There  is  a  judgment  ordering  the  imprisonment,  and  th^  court  had  authority 

over  the  matter. 

Referring  to  the  petitioner's  reasons  striatim  : 

1st.  Alleged  vagueness.   I  can  only  take  into  account  the  fact  tbq||knpri- 

inment  has  been  ordered  in  a  case  Where  the  court  had  jurisdiotion  ^er  the 

subject  matter ;  and  that  a  writ  has  issued  to  execute  that  judgment,  which 

^  find  duly  certified  in  the  sheriff's  warrant,  nor  do  I  find  the  warrant  vague 

"'^  indefinite.  " 

.    2nd.  Not  statiog-the,  offence,  ,  This  has  already  been  commented  upon.    I 

Ife  not  think  that  a  superior  cdOrt  is  bound  in  its  judgment  to  specify  the 

IjCauie  of  imprisonment  in  a  manner  to  show  that  it  had  jurisdiotion.    I^4he 

the  whole  record  were  here,  or  even  the  judgment  condemning  Thomson  to 

pay  the  debt,  it  'would  appear  that  it  was  one  for  which  the  law  authorised 

imprisonment.  / 

As  to  the  3rd  and  4th  reasons,  that  the  warrant  or  oommitment  is  in 
excess  of  the  judgment :  I  do  not  find  this  to  be  so  in  fact.  The  oosts  of  the 
writ  for  contrainte,  the  sheriff's  warrant,  and  bailifi^s  fees  being  included  are  a 
necessary  incident,  a  sequence  of,  and  comprised  within  the  terms,  of  the 
judgment  of  the  18th  of  April^  whidr'speoifies  all  costs  made  up  to  that  date, 
and  passing  a  condemnation  specific  for  everything  iocdrred  up  to  that  date, 

— 1  ^  ,     -  > ■  .. ,       «\ 
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ridl^h  "«'*•  "»he  whole  with  coaa."    These  tern.,  .p, 

.ncludo  the  necessary  future  costs  of  oxecutiog   the  judgment   /TU.  i...    . 

of  these  eosUr.cannot  .t  the  tltne  be  for^^eea   nor  sp^ITX^JV^ 

require  the«  costs  to  be  a«,e^d  beforehandf  nor  1^  t^^^^        '"^^  T 

-  judgment  ont' ::;  j^z  ^  ^i:^  r  rt  suro:Tti: 

execut.on,  no  oonde.natio„  so  as  to  apply  to  future  costs  g:nr..;?n^;^^^ 
,   The  object  of  the  habeas  corpv,  cannot  be  to  evade  ttl  l.w  «r  ♦     i.  , 

The^  matters  pertain  peculiarly  to  the  domestic  forum  seized  of  the  c«urL 
-    ifinanycav,  an  abus?  in  this  direction  Could  justifv  interfile  hH' ;' 
corpus,  it  would  bo  wliL  t\.ic  •     j    .        .  J"*""  wterterenoe  by  haheaa 

±t^  S  r f  r ""  ^"^^  — ' 

y    '^^y  «>'«iuse  the  present  application,  which  is  accordingly  done.   » 

-feufer,  Hall  &  Geenshields,  for  the  petiUoner       >    *''''^'"  '*J*'*"*V 
-o^  Pierre,  for  the  Crown.  ' 

(J.K.) 
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aSTH  JANUARY,  1878  ^ 

Pre,enf  :^SiK  Jami8   W.   CoLV.Ll,   SiB   BarnI8   Piacock,    Sir 'Mon- 
:    TAGDE  E.  Smith,  Sir  Robert  P.  Collier. 
KERSHAW, 

AND 

KIRKPATRICK  it  al., 


Appillant 


\ 


JtcaroNoiNTl. 


•neetutting  Ui  Intention,  the  >ppropri«tlon  could  not  be  ehanired  by  the  De«au  reMWIn> 
the  mo»ey.  .ad  «,r«,r«  ,uch  .l.eg.d  oh.ng.  .hoald  b.ve  b^-'IpSwiXId  " 

The  foctB  Of  tho  case  «re  fully  sej  out  in  the  judgn,ent  of  their  Lord-shipe. 
,  ♦  i-EB  ttRiAM  :~This  was  an  action  for  money  had  and  received,  to  which  the 
r„rt  "^!k  "'"'  ^^""^'^:  '^'  ^"^''•'^"  •"  '^'  *'"«»«  ""y  »>«  "hortly  suted  to 
Court  of"o  "^T"IT  °^  :J  P'^"''"*'  ''"  "''''''^  *•»«  '«'«'  Court,  and  the 
ftlnf  K^"''"  '  Bench  have  found  in  favour  of  the  plaintiff.  The  material 
facts  of  the  case  are  as  follows  :  Mr.  Kershaw,  the  defendant,  a  broker,  bought 

on  Lh!rf?f      i  "'  "       i'o  '''"  *''*  P'"'°*'«''  Kirkpatrick  &  CoT^or  and 

speet       Tm  k'  .  .  'T'-.  '■'"•'  '""'  •'«^--'  •'-parate  in'voi^^h 
re  pect  to  8,127  bushels,  the  price  of  which  amounted  to  10,000 'and  «,me 
d   lar.     Mr.  Kershaw  had  also  acted  as  broker  in  another  tran^etion  wherry 
-3"7  became  the  purchaser  of  the  cargo  of  another  vessel  called  the  «'  Eu 

21  il{       t !.     ^""'  '"'  """*  ^^''^^®  ^""''"-     I"  '^'^  ««^  Kershaw  ap- 
Crl„1  Jk        ^°'"!  "•*«'««*  ^,'"««>^'  but  it  bad  been  pledged  to  the  Bank  of 

abou   37'oo5'7ir  »••«  T"?'' '*"'''"•     ^"  »h^««troVccount.as„mof 
^874     Z^u  *^°""»  J"'','^"^  fr«"  Stevenson  to  KerBhaw  on  the  18th  of  July, 

••  fie  office  r/  t:, '  "''.?  "  "•  '•'*  ^^*.*''  '""•"6^°' »'''°  «"°^"«.  ^me  into 
^'W  I  would"-  v''^''  ->«cht*«iia|ive  him,  and  I  told  hiAf  "did  not 
"  SoLrr  f  '^''>""  "^T^  "'  roould.  VThere wassome mention  of  20,000 

"  awav'and  t  a  /  "'^.  ^  '*'"'' ^  ^^'  ''^  -""J*  »''•'  ''•y-  ^e  ;««» 
'  Znn!    tJ^  •    ^"'.'"""'**"  «»»«  »'»''k  again,  when  f  told  him  rh.d'been 

"  it  toTfit "  'C'.  ""*'•  '  '"'  "  "'"'^  ^''^  «'««»  *>"•«•  "«»  handed 
"Ihll;i!r       ^^"*T''°^P"P«'"B"»«'°g^ithalotof  other  accounts, 

J«  y  18th,  cash  on  account,  P.  Benac.  8,000  dollars."    In  page  15  of  the 
case  that  document  is  ^t  out.    It  is  an  invoice  ^f  wheat  sold  fyl^irkpatrLfc 
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*  Co.   to  SteTonmn,  of  the  1A»K  «r  t  i  .  ^ 

"1.25=    -    .    «io,i69.37  ""K"  Sw«„    into  '  fi|.«b«tb  Ali<  at  Kirk^tipk. 

Brokerage  40.63 

•10,200.00" 

Below  tl,e  110,200.00  is  theontrv  "  Julv  ift      'u  ' 

«8,000,"  which  i,  what  thia  witoeaa  il  V"''  '"/'"""•'  *'^'»  '^'  bank 
Mr.  Benac  at  that  time  on  thil  inv^ee  7t  '"  1"  ^''•"^  ^«"  '"'"«-  »»y 
not  Written  on  the  back  of  the^  invoicT  bu  T'l^  ^'  "''""?^  '»'«'  «'  -« 
figure,  which  have  been  referred  to     Thel  V"''  '^  ''  •"•*  ""d"  the 

"  Balance,  12,200."     But  HI  „„»  '"  '"  '*''"  «''•''•»  •'»  the  word, 

-ord,  which  are  in  pene  ,  w"  e  writter  .'*' « '^  ''^*"  "^  '»'«-  '''O- 
"  The  Invoice,  after  the  mo  e^^as  2  »'  .Ju  ^'''''"^''  «^  °"  '«  ""J. 
■"  "»e  Btate  a.  it  i.  now  with  thirj  .  '^'  ^'''^'  """«"'  "«»  i"  the 

;the  cheque  I  gave  w.,  pi  riwZ:r""^  ^  ^"^^ 

cheque.     Cro..e,ami„edf  he   J   "7"  '^J  ^"'O"  B^nk."  Ho  identifie.  thl 

;;  I  en^ployed  Mr.  Ker.h.'w  I  Tuv'.he  whea^H  '"'  '^"  ''''  »*"««  '  «-"' 
"  when  he  came  for  the  money,  Ta W  a.  nL  »  /  """  ""^  '"''^''•-  ^'-  ^enac. 
"  C"  fiive  me.'  and  I  gave  h  m    he  '  ^  r     T  "°'"^''  '  ^^  ^•"^  "^I  Jou 

"time  hecamewaathe'sth  julv  InMr.r.''"'  «'««<^^«"«"-  The  firat 
;;  I  could  give  him,  and  l!:j/lt:^/^^^^^^^^^ 

"you  expect  ? '  and  I  laid  '  2O,000  or  30  f^n  ^^    ^*"  '*"*' '  ^"^  '""?''  <»<>     " 
."pi«d  at  that  interview     He  11  K    i!       •  "^'-      That  i.  all  that  trails 
;';Howmuchcanyo:;;;efr'i;^,^?|-«TS^^^ 

"  8,000  or  9,000,'  and  I  handed  hi^  ?k  '  ^  '"''"  °"'^  *»«»»  "»>'«  to  get 

-^mrern^ikont  ht  taking  if  on  ha".  """"'  ""'  "  ''''«1"«-  H«  -'de 
that  Mr.  Bettae,  wheo  called  d^ not  in  '  '"""'"''•  <^*  "'""'^  »*  '^^^^^ 
-nt.)     ..  Hi,  Feci:  wor^rX^^^^^^  *^»  '^tter  .f^,. 

«ne  ?  •  and  I  .aid.  « Take  th.t  in  »i.!  .Sir'    ^""^  ""^ch  can  you  give 

mnr«'../^.„i   -     '*''**"*'''*"»««»^'*SndIwiHseeifIc^ndoany 


'  more.' 


"  dollars  was  not  to  be  on  aooon\t  Jv-  i/      •  ^  ^^"y-      He  said  the  8,000 
"the<Europe,'  which  was  .71  rdek^^^^^^^^  '"*-  — »  of 

;;  going  away,  and  I  would  s:.^:^^^^^^^^  '  -•<i  I  wa,Ju.t 

"  away  early,  athalf-past  one.  I  was  Z.t  I  ^  ""^''^'  '  ""^  «"»°8 
"  2  o:clock  train.  That  is  all  thJ7r  ^  -^  ?  *  ~""*'y  *°  ^^'  ^ilaire  by  the 
"  Benac.-  Then  he  lis  oit^  tr^sp.red  on  the  Saturday  between  me  and 
"-eivedavi.itfro;rkp  IkThl^aft  "'•*  -^«<l«-t'7  took  place.  4 
"  '«  gone.  Mr.  Erkw^rKt  ^  IT"  "'^"*  ^®  '"•°«t««  "^^r  Benao 
"  that  debt  of  th  ^w.r  I  rr  "J^"'.'-*^  -''•'i  for  aome  money  on 
^''Givemesome  'iL/rK  """«""' «*'«''^  ^''^  »*»<>»«•    He  iud, 


give  you  wine.     That  was  «U  that  tranapired  at  that  interview. 

I.  .  -   .  -  ■  -     ■       ■ 
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Kirkpttrick  then  went  iw.j,  bat'<«me  Uek  io  6  (SrlOminaW  I  ftn?y.  from 
'  tb«  direction  which  I  uw  him  ooming  from;  that  hfl  went  to  M*.  Kerahaw'a 
"  He  raid  that  Jlr  Kershaw  had  aaid  that  he  had  no  money  for  hiin.  I  aaid  1 
"  auppoaed  he  had  applied  it  to  some  other  account.  He  then  aaked  me  if  I 
•'  could  not  Kiro  him  ,ome,  apd  I  then  gave  him  a  ohe(|ue,  I  think,  for'4,pOO 

dollari.     I  did  not  take  a  r^pt  for  that  payment,  to  the  heat  oPmy  rcoollec- 
«'  tioD^The  cheque  waa  made  payable  to  t|,e  flrlb'a  order.     I  do  not  rew^lleoV 
"  whether  it  waa  that  Saturday  or  the  Monday  following  thnt  he  told  mo  that  ho 
'•  would  look  to  me  for  the  account.     He  aaid  I  waa  not  to  pay  iiity  more  mone> 
"  to  Mr.  Kershaw,  but  that  he  locked  to  me  for  the  entire  amount  of  the  wheat 
"  purchased.     I  paid  Mr.  Kirkprttriok  afterwarda  6,000  dollars,  either  on  the 
I'Mopday  or   the. Tuesday   following."      Then   the  rt«estioD   is  put,    "  U 
"  It  aot  a  fact  that  Mr.  Kirkpatrick,  time  after,  time,  and  after  payment  by  you 
',]  <»  j.OO^   or  5,000   dollars,    dunned  you  for  the  payment  of  the  balaned 
'  of  the  cargo  of  the  '  Swan  ?' Answer  :— Yes,  on   several  occasions  he  paked 
I'  me   for    the   balance.      1  saw  Mr.    Kershaw   on   the   Monday.     He   told 
"  me  that  he   bad   sent  .Bcnno  ofer  to  say  that  he  would  not  accept  that 
II  payment     on   account  of   Kirkpatrick   &    Cookson;  and    to   cancel  .  that 
"  receipt  and  put  it  to   the  account  of  the  'Europe,'  .which  was  d4o'  long  • 
'•before  that  to  which  he  had  paid  it.     I  said  it  wus.no  use  doing  anything 
.  "  about  the  matter,  it  could  easily  be  explained.     He  said  the  mone/  waa  for 
"  the  '  Europe's  cargo,  which  was  due  before  that,  and  that  he*hi«*8rtit  Benap 
"over  to  say  so.  I  refused  to  cancel  it.  I  did  not  think  it  was  worth  while  tp  can- 
"cel  it.     I  said  to  Mr.  Kershaw  it  was  muoh'bctler  to  leave  it' as  it  was  and 
"  explain  the  circumstances.     I  got  the  '  Europe's '  wheat  from  Mr.  Kershaw,' 
"who  had  given  a  '  Bailee '  receipt  to  the  Bank  of  Montreal.".  Then  Jio  says, 
"  When  Mr.  Kirkpatrick  came  to  my  office  I  told  him  that  the  $8,000  I  had 
"  paid  I  expected  Mr.  Kershaw  would  give  him  some  of  it.  I  did  say  in  my  depo- 
"  sition  before  the  police  jnagistrlite  that  I  said  to"  Mr.  Kirkpatrick  that  I  ex-  * 
"  pected  the  88,000  dollars  I  had  given  to  Benac  was  for  him  (Kirkpatfick).  I 
''  had  previously  promised  Kirkpatrick  to  pay  him  his  account  on  that  day." 
Then  there  is  a  little  explanation  o&  his  re-cross-examination,  the  question 
being,  "  You  have  stated  in  answer *to  3Ir.  Kerr^  that  you  have  swom'in  your 
"  deposition  at  the  Police  Court  that  you  had  told  xMr.  Kirkpatricton  the  18th 
"  of  July  that  you  were  under  Jhe  impression  that  you- had  paid  Mr.  Benao  8,- 
"  000  dollars  which  you  expected  was  (at  him,  did  you  not  also  stote,  to  complete 
"  the  sam^entence  which  did  Bot  end  there,  the  following  words,  •  but  as  there 
"  '  were  other  accounts  running  between  Mr.  Kershaw  and  mb  that  it  had  beeA 
«'  applied  to  something  else  ? '    Answer :  I  did."  "^ 

There  is  also  the  evidence  of  Benac,  which  does  not  .throw  much  more  light 
tll^n  the  main  question  in  the  cause,  how  and  under  what  circumstances  the  in- 
voice was  gjjren  to  him,  and  he  wrote  the  receipt.  He  gives  a  short  account  of 
what  took  place  at  the  interview,  but  without  stating  the  oiroumatanoes  under 
which  he  received  the  ii^oice  or  wrote  upon  it.  He  only  refers  to  it  incident- 
ally by  saying,  "  I  brought  ba'ck  the  cheque  to  the  office  4nd  handed  it  to  Mr. 
"  Kershaw.    Mr.   Kershaw  asked  me  if  it  was  intcpded  for  any  partioular 


--^f 


'^'^ 
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•ceonnt. 


<^'- 


"  '  invoice.'  "     Then  h.  ft.!  T?*^        *''*  money  on  Mr/Kirkpatriok'g 

•  Julv'i?..  r.-   7  o^«     Considering  that  the  defendant  on   the  18th  Uiy  of 

%  eve  t  Td:        T  '•"""'  "'"•^^  ''"^P'-'"^'?^  -•  ""^^^d.  '•--  J   ^ 

of  .t  J.  I?  Sjerenson  &  Co.  meant  it  for  plain tifl8.;^^heir  LordabiJr^erl 
fore,  oUK,rve  that  Mr.  Justice  Wackay  flnda  aa  .  f^  that  th.™    . 
-n,,  that  i,  meant  by  Stevenaon,  f^r  tL  pUin'tiff:.'  t  ^  ont  a^ 

..li    I    1  r    ?•  ^'°^'-'''«"'  *<^o.  on  the  said  18th  dav^of  July  laat  lurainst 
wh,^^,„dant.nnot  go.  certainly  not  under  hia  ^p,ead^  ^^^^^ 

f     umng  Deen  gi<ren,  effectuating  the  intent  on  of  the  oarti^  nr  .«  .R 
.  events  t  •  mtention  of  the^aebtor.  who  had  «  right  to  ^r^priaChTp^Unt 
it  c.„not  be  impugned  at  all  e^o^^und^Mheae  pUingJ,  ^         »^''^°'. 
The  judgnient  of  the  Court  of^een'a  Bench  recites  what  8«etn  to^e  C<5u'rt 
he  „H.«t  material  facta  thus :     "Oa  the  16th  of  July.  1874.  the  said  Thorn 

•^Tr"*"  "'^"*/  *'^  ^^^^^-"^^T'  -^-<'  *o  tie  said' J  B  s" 
«  4  Co^  a,  account  for  8, 127  J  bush'^s  of  amber  Michigan  wheat  so  aold  ^ 
;     ^.d  d.Kvered  to  th^^id  J.  B.  Stevehsp.^  &  Co.  by  the  rea^ndrnCtogct"^ 

'^Tl^I^t^rr^''""^  the  sum  of  10^200  dollar  On 
.'  SoV        Sl^^'  '^  •«»•'' Thomas  Ker»ha^«,nt  his  clferk  to  the'said  J.  B,       " 
't^TZ^\'-'''^  sPO^-ney-the  cSk  received  8.00a dollars^nd 

"      oult  Tk'  '^'f -'..'t'^  ^^f  if  the  8.000  dollars  w«.  on  «.y  particular 
"  li   .  '^P«"^«°t'e  cargo  of  wheat,  «pon  Which  the  said  Thomas  l&nfhaw' 

Coan  S       .u'n  °'"  '^"  ^'*^^''^?"' "     ^^'  ^«^tlng  the  judgmeniT^hl 

Court  below,  the  Court  of  Queen's  Bench  proceed  to  say,  "  The  cfurt  here  ^ 

no  reason  to  .Iter  the  judgment  o^  the  Court  below'    The  i^^tatbo    *! 

"  rlebt  rel     '"""  '!,''"  ''"'  *'*  "''^'P*  "«  «'^«"'  "^  ^  this  date  this> 

"  rcount   ?:"  '? r^""^^  '^^'  ^**'*."*°  *'"'*  *•  *8'«00  to  appellant  orfC^ 
account  of  amount  due  to  ^elynn<^cnt8•'  '  ^ 
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'•* 


"  what  debt  he  means  to  dischame  "     TK  «l«clanng,  wheu  he  pajs, 

l«r  proviHion  in  the  Code  nT.!^     m  "  ™'^  """'•*  iP>petition  of  a  ,ij. 

P«y.nent."     Sel;  S  1 1!'"!!  w, "  "  '^;  ;"-'*^";  "^  '"^  — *  of 
"accepted  arcceiDt  bv  wh  IT.         ^-       .       "  "  *^'^'"''  "'^  '^'*"-"'  *J««>t8  has 

'^theimput«tbntobem-.dr«nl   ^ff      '^^  f'^''''  cannot  afterwards  require 

"  contra^  may  be  a^^idtd   ■  whlh      ""  ^u''  ""^^  "P^"  «^''""*' '«'  -»»-'' 

lleclare,  that  contrac^t  L  !^^"'  **:  ^'''  *"*"«*  '"  ^"'«'«  ^91.  which 

other  groundsTry Til  a    to  th  ."".*'"  '^'"""'"^  ''^  '"""^  ^^^  -™^  «"«» 

Then  lotion  l^Tat        '  S^e       ''''  "I  ""''""^  '"  '"'«  «--^^- 
"  the  payorent  muet  brfn.n.,  J     !.    V     '^'^'P' '""ke.s  no  special  imputation, 

.    "  the  d/btorlrat  the  tZe  the  IT      ''  "   •''  '''''  "'''"""^  P*I*'"«  '»^^ 
observation  theTr  Lord,!^.  .    IT"''''"''' '" P"*^'"*^'"  *"^««  <>»•  The  only 
the  Cod  7s  th     fhe^  el  t    .t    r"""*^  '"  "^'^  "P""  *'>«-  ?'-««<>-  '» 
Code  NapS;^   doLTo  he w""  r"  ^^  "'ore  importance,  as  indeed  the 

to  it  in  thUrul?  'V''7""«^«^•denee  of  an  appropriation  than  is  attached 

tradicr's  or;^;^^^^^^^^^^  '-'-''  -^  ^«"^^'.  -  ^^  -  P-"«  ^o  a^ld  CO.. 


SJ&u.,^ 
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understand  to  be  thrfi«i!  "P'nst  Kirfcpat,.ck,  because  they  concur  in  what  they   KwSl* 

not  agri  u,lv  ehl!!    /.i!  '  '^'^"'*"''  ^*"^'''  that  Stevenaon  did      ^^^ 

h.veS!!n  /  ^         ^      ^  '•'*  appropriation  of  the  payment.     He  apDears  to 

ceipt,  a„^  their  Csfps  d!  t     kT'cou'r  '^  "'"-"'  "^  "'*'  '"*  "" 

«;*eo^.e.c^Hatlreee:ptrr;::^ 

all  the  par  ie   to  a  chantin   h  '"'    ""^""^^'^  ''    "    ««"«'-»»  «f 

Mr.  KiVkpa  H  kltarft<^  h  t!  "^P^p^'"-  ^^  »»>«  P«y«'e''t.     It  is  true  that 
have  got  somewhatZll     I  r'  *".!!* "' '""''''  "«  ^«  P«««'Wy  could,  «d  to       ^- 
vensorsesre      B^l^  ;  ;:''!f  P^"^^^^^^  he  will  have  to  account  for  to  Stc-  '     \ 
there  waa  any  rell  oJ.  '""^'  •'  '"''  ""''X^'  *^  ^«  ">'«>«  ««'*'>''* 

ceU  th  ;u^^^^^^^^^ 

(^rcumstan  csll^  Kerlj  ^^^r;  ^t«ven«>n,  and  having  regard  to  aU  the 

en  ne  was  jus^tified  in  taking  the  opinion  of  the  Courts.  '' 

JloHhro""  ''t  ^rf'''P«  -»  »""»%  advise  Her  Majesty  that  the^     -      ^    • 

^l^f'Ott,Taif,  Wofherspoond- Abbott,  for  ai,pe]hjit 
Afvr  it  Carter,  for  resjK)ndents. 

(J.K.)  ,  •  ,  J  - 

w        ■     •  ■  ; 


.COUR  DE  CIRCUIT,  1878. 
'  '         •        MOxXTREAL,  22  MAI,  1878.  - 

«  Coram  Borion,  J, 

*  No.  11,241.  _  ' 

L.pagev^.  Watzo,^i  >r«te«,  Opposant,  et  Zepa^,.,.  Contestant. 

Jun«  :_]o.  Qn'en  vertn  de  "  I'Acte  des  Sauvasee  de  1878"  ita  vi.   -•.  J.  .    .. 

^     ^,    *«>t.mobl)l^de«„„v.ge..o„t.,emSMei21         ^'«-""'- ^f).""  Wen.  me«bl«et 

•  XrirtlXdL'lSrt^"'' •''•'•""*  .ti.p..;tion -«,.,„..  co»prend.e.«eab.e,et 

Le  demondeur  ayant  obtenu  jug'ement  contre  le  dtfendeur,  pour  la  somme  de 

♦92,  fit  emaner  coptre  l..i,  n  href  do /r.n' /.uu,  .k  ^..>,^.„  y^Z^^^ 


X,SiJ.,1i 


**■ 


W'--- 
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Watn 


1 


ees  biens  meubles  et  effets  furent  saisis,  et  k  I'encdntre  de  cette  saiaie,  le  d^ftn- 
deur  produisit  ('opposition  suivante :  W^ 

Samuel  Watxo,  obasMur  et  commerpanft,  de  la  tribu  des  Ab^nakis  de  St. 
Francois  de  Sales,  dans  le  district  de  Riphelieu,  faisant,  auk  fins  des  prtsentes, 
^lection^de  domicile,  au  bureau  de  son"  prccureur  soussigne,  rue  St.  Vincent, 
en  Ja  cite  de  Montreal,  par  sa  pr^sente  opposition  et  moyens  d^'opposition  afia 
d'annuler,  A  la  saisis  pratiquee  centre  lui  en  cette  cause,  dit  etJillAgue  : 

Qu'il  c8t.sauvage,-aux  termes  et  conditions  des  lois  et  staluts  concernant  les 
aauvages,  et  comme  tel,  qu'il  fait  partie  de  la  tribu  des  Ab^nakis  de  St.  Fran- 
5018  de  Sales;  laquelle  est  r^gie  par  les  lois  generales  et  les  statuts  de  la 
Puissance  du  Canada,  concernant  les  sauvages.  ,. 

Que  tons  les  biens  saisis  en  cette  cause  etaient,  lors  do  la  dite  saisic  et  sont 
encore  actuellement,  dans  les  limites  des  terres  specijilement  reservees  a  la 
dite  tribu,  et  en  la  posAssion  du  dit  op^ant,  sauvage,  comme  susdit. 

Que  tant  par  les  termes  gen^raux  que  par  les ,  dispositions,  sfeciales  de 
I'Actedes  Sauvages  de  1876,^  les  meubles  et  efiets  saisis  en  cette  cause,  sont 
exempts  de  saisie,  et  que  le  demandeur  ne  pent,  en  audune  fa^on,  lea  reohercher 
en  justice,  comme  11  le  fait  par  aa  dite  saisie;  laquelle  est  illdgale,  nulle  et 
comme  non  avenue. 

Pourquoi  le  d^t  opposant  conclut  a  ce  que  la  dite  saisie  soit  declaree  ill^gale 
et  ntillo  k  toutes  fins  que  dfe  droit ;  et  a  fie  que  main  levee  lui  en  soit  accordee 
avefc  depens. 

/A  I'encontrede  cette  opposition  le  demandeur  produisit  la  contestation  sui- 
vante : 

Et  le  dit  contestant  pour  moyens  h.  I'appui  de  sa  pr^sente  contestation,  dit; 
i^ue  le  fait  que  I'opposant  est  un  sauvage,  n'est  pas  suffisant  dans  I'esprit  de 
la  loi,^^  empecher  la  saisie  et  la  vente  de  sea  meubles. 

Qu'en  vertu  de  la  loi,  les'immeubles  souls  sont  reserves. 

Que  d'ailleurs,  I'opposant  est  un  commerfan't,  faisant  des  transa/Stions 
joumalieres  avec  les  Wanes ;  et  que  s'il  y  avait  par  la  loi,  une  exception  qtant  t\ 
la  saisie  dA  meubles  des  indiens,  cette  exception  ne  saurait  s'appliqier  i 
I'oppasapt.  ^ 

Etil  concluaitau  renvoi  de  I'opposition. 

A  cette  cotttestetion,  I'opposant  repondit  en  droit,  comme  suit :" 

Que  toutes  et  chaoune  des  allegations  de  la  dite  contestation,  sont  inal  fon- 
dles en  droit  et  inauffisantes  pour  lui  en  faire  obtenir  les  contusions,  pour 
entre  autres  raisons,  lesi  suivantes  : 

Parce  quele^it  contestant  ne  d^montre  pas  et  ne  fait  pas  voir  par  sa  dite 
conte8tati<<que  les  biens  meubleq  et  effets  mobUiera  de  I'opposant  qui  est  un 
sauvage,  et  comme  tel,  prot^g^  par  la  loi,  soient  saisissables. 

Parc6  qu'il  ne  d^montre  pas  et  ne  fait  pas  voir  par  sa  dite  contestation,  en 
quoi,  comiiient  et  pourquoi,  le  titre  de  commerjant  de  I'opposant  et  ses  tran- 
sactions jouitoali^res  avec  les  Wanes,  peuventen  loi,  rendre  ses  meubles  et  4iffet8 
saisissables.    \ 


/ 
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V^."X  ?«;'y*"  des  sections  66  et  69  de  I'Acte  des  Sauvagea  de  1876  r39 
yio.,  0h,  18),  tous  et  chacun  des  meubles  ^t pffl.»o  a.,  a,.  ^ 

cette  cause,  etaient  et  sont  e^ZTA.  d.t  opposant,  sdsi.  en 

I    soutenait  que  I'opposant  n'avait  fait  aucune  preuve  de  I.  naS'f*^         " 
lection  de  I'Acte  des  Sauvages  TlgTe  •  i  T^    .  ^    T"" '""  ^ '*  P'^ 

;^j.p..ndu  par  sa  ^o...^:^:  ^:^^2:::'::^ 

mobihers  des  sauvages/lcur  Etaient  reserves  par  1„ Joi      Uteris « 

mentation,  e„  offrant  de  prcuver  que  I'opposant'Jait  c^^^i^e"  ir^I 

le  dispensa  de  ce  soin  et  prit  la  cause  en  dilibir^  '  " 

».p;-::i.%';r:  :>tr"'  ^'°^*"'  ^«  — -•  -  ■«» 

^  ..cHon,  66  «T9  de  ee.  »  "  "^  ■^""  "" ''""''  "  '°'°'>°«  'I*«'»l<-«»' 
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Jacob's  Law  Dictionarj,  Vo.  Property,  coJ.  2,  6e  et  8e,  al.  '     . 

Petersdod'8  Abridga.ent,  toI.  14,  Vo.  Property,  note.u  has  de  p.  84,  oA  Von 
•rouye  la  definition  su.vanto  du  mot  propfiiU :  «<  Property  may  be  defined  any- 

^^  thing  pos  easing  exchangeable  value„and  fa  either  rtal  or  perianal Estate   ' 

in  ordinary  discourse,  is  applied  only  to  land  ;  but  in  law,  obtains  the  same 
signification  as  propfrfi/,  and  may  be  either  real  or  perional." 
Toutes  ces  autori,^^  s'uccordent  k  dire  que  le  mot  propriM  s'aptiiique  indift. 
ictement  aux  meubles  comme  ai  x  immeubles,  ' 

Rcste  maintennnt  4  savoir  si  I'Acte  dcs  sauvjlges  de  1876,  s'applique  A  I'oppo- 
sant  et  s'll  a  droit  de  rjnvoquer.  '  ^^ 

Lopposant  n'h^site  pas  il  r^pondre  aflfirmativement,  puisoue  ,^tte^  loi  a  4t«  ■ 
pronmlgu^e  exfJressdment  pour  la  protection  de  tou^  les  sauvagesikla  Pui*&ncS  '  J 
^u  Canada  :  ce  qui  est  exprime  en  toute  lettre,  dans  la  section  p/emi^re  du^dit 
acte.  /  .  I 

•     Cctte  causefut  plaid^e  le  17  mai  1878,  et  le  22  du  mfime  ibois,  la  cour  rendit 
\feonjugement,par  lequel  elle  d^dara  bien  fondle  I'opposition  du  dit  Samuel 
"  atzo  et  lui  en  accorda  les  conclusions  avec  d^pens.  '  '" 


J-  G.  D'Amntir,  pour  I'opposant.     " 

l>uJiamtl  et  Ansocies,  pour  le  contestant. 
(J.«j.l>.) 


Opposition  maintenue-. 


COUR  SUPERIEURE,  1878/ 
MOXTliEAL,  12  JUI.V,  1878. 


Coram  Papineac,  J. 


Ikcjiart^VUon.  H.  G.  Malhiot  et  al,  Requ^ran/s,  et  C.  S.  Burrocghs, 

Expropri^. 


.  JBG3  :-  Que  la  taxation  d'un  m#molre  drftals  flUte  par  le  Joge  en 
.  lies  Chemins  tie  F^r  de  Quibee,  1869,  g.  9,  h.  19,  n'ert  pa« 
Juge  siigeant  in  (anco. 


■iljRTe  A 


kOD8l'autorit«  AeYAete 
A  revision  par  un  autre 


Un  arbitrage  avait  eu  lieu  entre  les  requ^rants  et  I'expropri^  sous  Tautoriti? 

de  J  acte  des  chemins  de  tei'  de  Quebec,  1869,  pou^  ^tablir  la  comp«Bsatibn  A 

^.  laquelle  avait  droit  I'expropri^  pour  un  terrain  pris  toour  la  con8tractll>n  du  ehe- 

^^X       'X"'"      ^*''  ^"^  '^'^"*'^''''  ^""^^  et  Occidental.     ^M.  Joseph  &  Burroughs, 

*       \       Wats,  comparurent  pour  rexpropri^  et  dtfendireijt  sa  cause  dwanfcKs  alWtres. 

Ceux-ci  rendirent  un^  sentence  accordant  k  I'expropri^  un  montant  plus  ^levtf 

quecelmoffertpar  I'aTisd'expropriation.^    Quelque  temps  aprds,  MM.  Joseph 

&  l^rrouKbs  sbumirent  leur  m^moire  de  frais  A  I'Honorable  Juge  Torrance  en 

charabi^^ur  etre  taxe.    Ce  m^moiro  e'^levait  il|716.50,  et  le  17  avril  1878  i) 

futttx<iAkBommft.]oi>.^t3g-      '       ''  ■ 


.    /  .  ".- 
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^,    chemins  de  fer  de  Qn6h<^  ieim  "''  ^'"^  ^'"^^'^'^'^  «««  ''«ete  des 

^         E«  supposant  que  la  c£  air— J^"    ^'"^""^^^^^  ' 

^f^-^n  particulil  ^  ""~"  J-^'^^f «".  1*  requete  ne  ,e  plaint  d'aucun 


SUPERIOR  COUHT.  1877. 

MONTREAL,  28th  JUXE,  1877.  '  ^        ' 

Coram  Dorion,  J. 
No.  2107. 
^^^letteet  ai,  VB.  Budon. 

3    -e'egatlonllK  hi,  debtor  ***  "  »'*'°''  "' '»"«  •'"'"'or  who  hu  LTdsuch 

««ifith.dbe..r«KH,pted\;Z;^S^^^^^^^^  perfect,  the  sa.e 

payable  at  defendant'a  domic  lea^Tl*^ '  r"^''^''  P'^-^ff"'  cWm  was 

before  the  instituUon  of  the  actVn  eith"  ^,7"'"*  ''"'*  "*'"  «»««'»  "»«de 

bave  been  referred  to  whihdTloL"^.^  C««e«   - 

pretendon.    The  thW  ^L  he^^  the  defendant's 

^eleg^ion,  and  without^  a^ltal  T      "^  ""^  "^"*'°°  *«  '"^P*  *be 

fendant  «d  bin,.    Aa  to  the  n^tv  of        ""^  ""i""  *  ''''^''  *^*'^»  <i«- 
^  '  •       ■  ■  I  .1     ij  ?_         ^^  °^  **  previoua  demand  -     •  -    - 

t  siioniil  ■  hiresTSAiBXTTrFf- — n — ^— ■  ■  ■ 


ingthia  ground  riioirid^ 


-one,  into  Conn.    Judg::^  iL^^^^IJ:;^-  ^  P"^  bybrL™  thi 


■^j 


'♦<ja 


,-;,.v„'uJ.ii^^k 


^  -^-.,.'ife. 
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IfalMtv  k, 
f  Undon.' 


SUPEBIOR  COURT,  1877. 


•i       The  following  were  the  reasons  assigned  b  the  written  judgment :— 

•'  La  Cour  *  *  *  conaiderant  que  I'indication  de  paiement  conten^^ 
dans  I'acte  de  vente  du  10  septtuibre  1874,  relate  en  la  d«eli|)ntion  «n  cette 
ciuse,  Don  acceptee  jiar  la  personne  indiquee,  u'a  pas  eu  f'eKl  de  privor  leu 
dcniandeurs  de  leur  droit  doction  contre  le  d^fendeur  pour  le  recouvroment  des 
intt-rets  reclames  en  lu  dite  cause ; 

"  Consid^rant  que  le  d«5fendeur  na  pas  fait  voir  qu'il  cut  pay6  Ics  dite  int6- 
rfits  au  creancier  indique  ;" 

"  Considerant  que  demando  de  paiement  das  dits  int^rets  n'a  pas  etd  faite 
au  (lefendeur  i\  son  domicile,  avant  I'institutio^  ,de  cette  action,  mais  que  pour 
invbqrjer  effioacenient  ce  mojen  le  defendeur  -aurait  dft  offrir  le  paiement  par 
son  plaidojeret  consigner  les  deniers  en  eour,  ce  qu'il  n'r  pas  fait;  condamne 
le  dffendeur  a  payer  au.demanJeur  la  sommc  de     *     *     *." 


.Utfi  ct-  Co.,  for  plaintiflFs. 
Ju<hth  d-  Co.,  for  defendant. 


Judgment  for  plain  tiffa. 


COUR  DE  REVISION,  1877. 


^  3--  WO^n-REAL,  1  DECEMBRE,  1877.' 

^  ^">«»H  JOHXSON.'DORION,  BeLANOER,  JJ. 

\     ^'     *       --^^.._^_  No.  .128. 

V         Dalton  vs.  Djian,  et  Donm,  opposant.::         '  ^ 

JcoE\_Q^Mjin8uJe\opp06ition,  les  rajCres  et  les  renvou.  dolvent  «re  con.tates  et  .pprouT*..  * 

1         "  '  / 

L'opposant  produisit  i  I'encoritre  de  I'ex^cution  ^manee  en  cette  cause,  une 
opposition  rt/f«  rfe  (/«Vr„(«.,  quf  contenait  grand  nombre  de  •  mots  rayds  et  de 
renvois  nou  constati^s  nl  approiives.  ^ 

Le  demandeur  ne  coniesy  jias  cette  opposition  au  m^riti^^  et^Sfce  contenta 
pour  les  raison^  susdites,  dW  demand6rle  renvoi  par  simplepotion. 

A  I'appui  de  ses  pretentions,  il  cita  les  autorit^s  suivantel :  C  PC  art 
295  ;  5  L.  C.  R.  36  &  seo/j  8  Toullier;  173  &  seq.' 

Au  No.  115,  p.  173,  ceUuteur  s'exprime  comme  suit  :  «  Quant  aux  ratures 
non  constates  ni  approuy^es,  nous  avons  vu  que  suivant  le  reglement  de  1685 
dies  entramaient  la  nidUU  des  actet,"  d:C.  ^  ' 

Voici  le  jueement  iendu^^  ia  Coiir  Sup^rieure  sur  eette  motion  le  8 
novembre  1877.    (H.  f.  Taschebbau.) 

"La  cour,  apris  avoir  entendu  les  parties  par  leurs  avocats  respcctivement, 
sur  la  motion  du  demandeur.  pYodaite  le  sept  novembre  courant,  demandant 
IK)ur  les  causes  etraisons  y  enonc^es,  que  I'opposition,  afin  d^distraire,  faite 

txamin^^  la  procedure  et  d^HB^r^  ; 


-«» 


'^fi5J^^    S9& 


■  ■:'-isx--kXii: 


COUR  BE  REVISION,  1877. 


_^^_^ '  103 

"  Vu  que  la  dite  oppoaition  est  remplie  de  raturcs  et  renvoia  noQ-approuyis 
en  likmaoidre  Toulue  par  la  ^oi  ;  ,  approuves 

iu.  u.  Jj.  SarfagjD,  avocatdudemandeur" 

Ce  jugement  fut  port6  en  revision,  et,  le  premier  ddcembre  1877  confirm^  a 
i  unam,n..d  par  les  Honorables  Juges  Johnson,  Dorion  et  B^langen 

Archihahl  d'  McCormick,  pour  l'opp;;8ant.  Opposition  renvoyee. 

/'.  Z.  6^rtrra»in,  faisant  motion.  - 

{i.  O.  D.)  '  ' 


Palton 
Dona. 


&• 


i  \ 


COUR  SUPERIEURE,  1878. 
.  MONTREAL,  12  FEVRIER,  1878. 

i  ''  Coram  Mackay,  J. 

No,  128.  ^  t 

.  ■  '^  ■    ' 

lion,  dan.  le  but  d'Mrtter  nnriLondr?.    ,   *  "PP"'""*-  "o  «"«  "»«  nouvelle  opp^i! 

^M  «,u.,»  de  cette  -otai  l6de»..de.rciu  IW.  463  <!.  p!  C.,  *  fi.  1., 


'}^\ 


!t.\ 


V.   ^' 


/  '1 

I 


•\'<^ 


,"a»,^?4^ 


.   •    -N 


m 


COUR  8UPERIB:UflE,\878. 


VI. 

Donu. 


J    I -I   ,w   ,r«  Motion  accordt^e  quant  auxftais. 

Archibald  d-  McCormick,  pour  I'opposant. 

/'.  Zf,  iSarraiin,  faisant  niofion.  -. 

(J.  G.  D.)  ■  '. 


.f- 


COURT  OF  REVIEW,  1877.   L- 

MOXTREAL,  3l8T  QCfOBEtl,  1877. 

Coram  Mackay,  J.,  Torrance,  J.,  ilAiNviLLK,  J. 

/^    ;:  No.  148.      •.  -  ' 

■  ■■•■     '^''  ■•«       ■     '  ■":■■",-.■■■  . 

>.  J^ojfer  va.  Alclver,  &  Craig,  InUimnmg%fty. 

hillT'''^*    '^^'^"'^  ""  inscription  in  Review  of  a  judgment  rendered 
by  the  Superior  Court  at  Montreal  (Dorion,  J.)  on  the  20th  of  Apnri  877 
dismissing  the  intervention  of  the  intervening  party.  ^    '  ' 

JLT''*  "^^".*''"' ^'^^  P'"*'**'^'  •"«'^''«'*  «'<'*io'»  against  his  own  tenant 
.e.  ed  by  process  ofsauie  gagert.  „„  ,he  effects  found  inThe  lea^d  pTemll    ' 

Rclhri&Co  'o'jlrT^^T  !"'"^  to  the  in^vcot  estate  of  Schultz. 

The  judge  «j„o  rendered  the  following  judgment  on  this  intervention - 
Considering  that  the  firm  of  Schuhz,  Reinharde  &  Co.,  whom  thortemnin« 

plamfff  so  as  ^discharge  the  defendant  fn>m  hlR  linhility  aad«>,.tM  t>fi.>iwt 
Jeasementionerin  the  declaration  in  this  caL,  and  that  the^l^ff  iii^^^ 
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'vZ>'>«^»-e  <fc  ^o.,  for  plaintiffs. 

;£•./«•««/  Curler,  <?.C.,  for  intervening  party. 


Judgment  of  Superior  Court  confirmed. 


■■•*i 


Bor«r 
*a. 


\, 


SUPERIOB  COUBT,  1877. 

.MONTREAL,  89th  SEPTE^IBER,  J877. 
Coram  Papineau,  J. 

:^  '        No.  1000. 

^4rchambauh  et  ux.  vs.  GaUmieau. 


gaged  to  be  inlured      1/^^^^^^^         '""  "P*"^*'  ^"'^^'^  ^''^  P^^rtj  mort! 

rnsurance  m  neywas  d^^  oa  d  I't.     .'  r  T  """     ^  ^"  ~»""^«^ '  ^^^  ^- 

that  they  had  a^Lhtt'^L  fJll'l'l"'";*^  ^''^  P'""''^^  «-*^»<^«^' 

Company'.inextinlnoVherb^^^^^^^ 

to  recover  the  surnJus  oAl,i«  !„„  mortgage,  and  the  action  sought 

au  defendeiir  ilo  In;  ~,™k  i      ,.  iw-iies,  at  qa  Us  n  ont  jamais  offert 

il 1    I    I    II  '^-^' P°°"»"  ^*'^"  ""lit  rr- '- mrliiii   iHii 


At 


--denmndc^riaXompagnie  d'Assuran^ 


^g|f 
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SUPERIOR  COURT,  1877. 


Aroh«mb*nit      CoDsid^rint  qua  le  dit  eootnt  d'uauranM  d'«  doootf  naiMaooe  i  aueun  droit 
«aiMM«a.    ^''^^^°  •««  domindeurt  coutre  1«  d^feodQur  poua«r<$claiuer  l'ezc<Sdaot  de  oe 
qa'il  avait  le  droit  do  faira  auurer ; 
La  Cdhr  d<Sbout6  I'aotioo  dea  doniaadeurs." 

Plaintiffs'  action  disniisMcd. 
Doutre  dr  Co,,  for  plaiotiffd. 
Lacuite  <(•  Co.,  for  defendant. 
(h.  b.)  -        ,    • 


SUPERIOR  COURT,  1877. 
MONTREAL,  ai>TH  SEPTEMBER,  1877. 

Coram  Tobbancx,  J. 


No.  889. 

Phaneuf  vs.  Cochrane  et  al.  ,     • 

HMto  :-•»•»  proof  by  pajpl  erldence  of  tn  aliened  compronh  betweea  the  partlet  otnnot  bo  luado      :- 
'         ">'»«"•  purpose  ardefeating  an  application  for //,jrempMo»idjn»<anc«. 

Per  Curiam:— This  is  a  motion  for  pirempt ion  J! instance,  and  is  attempted 
to  be  answered  and  defeated  by  the  affidavits  of  the  plaintiff  and  his  counsel, 
tending  to  establish  a  species  of  compromis  between  the  parties.  It  is  <,uite 
impossible  to  admit  of  proof  of  a  compromis  by  parol  evidence.  The  uiotfon 
for  peremption  is  th^l^  granted. 

,  „    ,        ^'  Motion  granted. 

Jetti  <fc  Co.,  for  plaiVtiff. 

Z.  N.  Benjamin,  for  cMendant. 

(8.  B.)  A  .        , 


SUPERIOR  COURT,  1877. 

\  ~^'     MONTREAL,  29th  SEPTEMBER,  1877.     /     "^ 

^         '  Coram  Torranck,  J. 

•  No.  1530. 

Jiobert  Ts.  Fortin,  and  La  Socjm  Pennanente  de  Construction  de  Jacques 

Cartier,  opposant.     -  \. 

HU.D  :-Th»t  In  the  oue  of  a  aeiiure  of  immovable*  which  have  been  prevloaaly  told  by  doAidant, 
and  deAl  of  sale  duly  registered,  the  plaintiff  will  be  condemned  to  pay  the  ooaU  of  oudo«|. 
tion  to  the  seiiare  and  (ale  flled  by  the  purchaser. 

PiR  Curiam  :— This  case  comes  up  on  an.^J>pit«ition  ajin  de  distraire,  leased 
-on  a  dulj^rqfister^  title  deed  ft)  the  immQveable4)ropefty  seized  by  the  plaintiff. 
The  opposition  is  not  contested,  but  the  plaintiff  contends  he  is  not  liable  for 
^sosts.  I  cannot  see  how  he  can  esca^  pajring  <he  costs  which  are  specially 
daimed  against  him  by  the  opposant.     The-  opppsant's  title  deed  was  duly 


Wgiste^ed^jmor^to^iho  mufr^'tb«"writ^f  eweuttea,^^       it  was  the  bnroreg- 


// 


\ 
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of  the  pUintiff.  before  «f,|„g,  to  h.v  enquired  .t  the  Reaktrr  0«„.      H  ^ 
he  done  «,  ,„  ,he  pre«nt  io.Unoe  he  would  h.Te  i«n  ^.^.7 
the  dulj  regl.fr«l  owner  of  the  property  which  hJT.       Z/^^"*  '•* 
ciroum»UDce.  he  mutt  okmrlv  D.m  .    u     ^^  '*^-     ^""^^  »»»• 

rendered  nece„ary  b;  hU  n^ij^nt  ,  t  T  T**  '''"•*   ''•'«   »-«• 

taiocdwith  ecu.  ^  *^  ^""^  "PP°''*'«°  «•'  therefore,  m.in- 

a:  Dalhec,  for  plaintiff.  Oppwition  mttintoined. 

Loramjtrji;  Co.,  for  opposant. 
(h.b.) 


/ 


SUPERIOR  COURT,  1877. 

MONTfiBAl,,  29th  SEPTEMBER,  1877. 

Cbram  ToRRANci,  J. 

No.  a?6. 

ukld    Th...n„       .  Sinclair vB.MeleaniiifA. 

Per  Curia  V     Tl,:.  •  ^:       •"*""' P""'*"' »»»« oondemn«Uon  in  coiu 

y/efiftMne  cfc  .BeMune,  for  plaintiff.  \. 

X.  N.  Benjamin,  for  defendant.  I 

(8-B.)  .  i        - 

COUR  DE  CIRCTflT,  187&V 

PRUM.MONDVILLE,  7  FdvRIER,  IST^y^ 

Coram  Plamon]!)on,  J.  V 

/  ,  No.  4168.  \  '\ 

,  ■  I       '  Martel  vh.  Senfcal         '> 

chdicu.    Le  dZj«,7.  .T.ii  ^°"'  ^  f"™'fll«.  J""  1.  dM.t  do  Ri- 

bi«, » St.  Thi^  rpijfr  "''^  *  "^  '■°"°'' '""  •"  '^•■«*  «•• ' 


Bobort 

TI. 

rortia. 
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cout  m  cmcuiT,  ists. 


-<•••> 
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Adtorit4i  dudtf^od^or .  Aiticle  49,  d|i Oadc  If  Proc^ure  da  B.  C.^*- 
M«ro.d*,  Tol.  1,  p.  253,  No.  312,  nurtrt.  102.     Quant  au  domioile  ordinaire  U  ^ 
^d>prA«  noira  article,  m  U^u  o£i  I'on  a  anf  prinoipal  dtabliwoment.  II  no  ftut^o 
#|no  p«8  1^  confondre  aro«  la  Wfsidence,  f^ui  con«i>ito  dans  le  aoul  f.it  d«  Thabi- 
i^kw     Ainsi  itn  counier^ant  «|ui  a  le  -i^sfe  do  aca  affaire*  li  Rouon,  laiiae 
daiis  i»ia$#  v^  un  oomniin  a  la  (ut«  do  s»  lUttirion  et  va  paaser^inu  "nn^e  ou 
davanUge,  vm  u  fttniillc,  cbet  un  parent  ou  un  aiui  4  Mur»i.'iHai'    Pendant  co 
tempi,  il  aera  rUidant  d  Maraeillo,  uiaia  il  d'od  eontinuera  poa  moina  d'eut. 
tfemiciViV  ik  Itouen. 

Jouaao,  com.  «ur  ord.  ICG7,  vol.  1,  p.  21.  I>oa  ojoumcmcnta,  tit.  II,  if  no 
faut  paa  confondre  le  domkiU  areo  la  rltidtnct.  Un  p9ut  fitns  rdiidont  Ibma  un 
lieu  lana  y  avoir  Hon  domicile.  Lo  domicih  eat  le  lieu  oii  loo  hobite,  el  oil  lop 
a  dtabli  sa  demeure  ordinaire  et  permanente.  DomicHium  eat  locxu  in  q„„  qm» 
Mcdem  jmuit  lartinque  el  lumm'im  nrum  auarum,  L.T,  Cod.  de  IhcoIU,  Au 
lieu  que  la  rhitlence  a'entend  dun  lieu  oik  I'on  fait  iine  demeure  paaa  tgire. 

Dictionnaire  du  Notariat,  ^.  252,  vtrbo  R^sidenof).     La  ri$idtnc«  peut  \itt . 
^istincte  du  domicile,  et  p.  809,  verbo  Doipidle,  Noe.  8  et  9.     ^.. 

8.  Le  %i>ilateur  a  consid^r^  qu'un  individu  pouvait  bien  be  pot  avoir  de 
■domicile  duna  le  sena  qu'on  attache  a  oe  mot,  ou,  oomme  lo  dit  Duranton,  t.  1, 
No.  360,  de  domicile  fonnu.  Aam  la  loi  a-t-elle 'statute  que  led^fendeur  acrait,' 

^  -en  pareil  Cas,  cito  dovant  lo  jugo  do  sa  rinidende. (C.  f roc.  59  et  69,  8o). 

9.  Par  residence.rOD  eateml  ituUment  une  habitation  momeotanee. "  Carrd,^^ 
loc'cit,  '  l«&k 

Berriat-Saint-Prii,  p..l99,  note  21,  lo.  JlKemeure  n'eat  paa  la  m«me  cho.« 
^ue  le  domicile.  On  peut  en  avoir  plutiiours,  et  en  changer,  quand  on  veut, 
dans  tfn  seal  instant,  et  sans  formalite  ;  on  a  au  contruire  qu'un  seul  domicile, 
et  le  chongement  en  est  assujetti  k  des  formea  et  resulte  de  divers  circonstances 
p^rfois  tris  compliqu^s;  2o.  II  est  des  actus  tela  que  tea  offres  reelles,  (Code 
Civil,  1268,  §6),  qu'il  faut  notifler  am  domicile  de  la  justice,  et  dont  le  ddfeh- 
difup  serait  frustnJ,  ou  qu'il  serait  expo^  a  fiiire  irr^guliirement  si  le  demandeur 

"  '"ife*'  **"*  *"  demeure ;  3o.  Le  Code  se  servant  du  mot  demeure  pour 

le  d^'^eur,  et  du  mot  domicile  pour  le  demaifdeur,  annonee  6videmment  qu'il 
n'attache  pas  le  meme  sens  i  oe;  deux  mots ;  4o.  enBn,  c'est  ce  qui  a  6i 
plusieurs  arrfits,  et  consaor^  par  la  doctrine  deaauteun  (voir  la  citati 
M.  Berriat.)— N.B.  Le  Code  Fran9aU  dit  ^icile  du  demandeui 
-ydo  d^feodeur  comme  devant  etre  indiqu^s  dansl'exploit,  notre  Cv_^__.^ 
dit,  domicile  du  demanQea^et  riaidence  actuelle  du  defendeur,  ce  qui  est  encore 
plus  Clair.  AUssi  Carre  &  Chauveau,  tome  1,  p.  339,  No.  300  sur  lajouruement, 
qui  pr^ti^ieot  que  domicile.et  demeure  dans  le  sons  de  I'art.  du  Code  Francois 
fiont  sja^^^      .... 

invent.  ^ 
"No.  3 
Un  arret  d 
^'apris  I'ar 
8i  Ton  peut  ^1^'  u 
«tre  du  moins  qu'auta 


^^sei^qent-ils  que  Ja  residence  differe  du  domicile  quand  ils 


ww^ 


demeulfe  i§quivaut-elle  k  indication  du  domicile'? 

'^^•^flMl^'  a  jugd  la  negative,  par  le  motif  que 

le  domic^ptil^e  de  la  demcurb.    Nous  estimons  quo 

» application  aussi  rigoureuse  de  I'art.  102^  ce  ne  devrait 

\i  qu'il  serait  prouy^  que  le  demandeur  n'tturait  pas  sou 


"T 


V^  ■  ■ 


■iMj; 


^ 


:7ouH  D*  CTBcyn 


differ.  d«,....W/,H.Wiori  I.  VLrJ^n^'^i^^^^^^  '"   "^-'«» 

./.  U.  HtcharJ,  poa^  te,dein«ndeur.'    - 
rA«r/r.  ^/•V||ojjr  li.  d^ifondour. 

JBT  OF  QDEEN'8  BKXCH.  jiSTG. 

MONTREAL,  3UTFEBRUA a V,J87<».  ^        ^' 

[Ij»  CiiamberhJ, 

Oa.«h#>opplic«,(oii  of  C'A«r/«  Worms  for. «  writ  nf  ir  k      r, 
Hiu.  -1.  Tho«pr^„„„^ ..  fe        .,       "^'  i"''  •  ""» <»£  ir«bon»  Corpus.      .' 

^  ^o<'lr..lmpi4„„do„,e,„V  !    "•^•^P'lon,  whether  It  .mount.  t»  .ftion/orU 

a  II  l«  not  mK;e.*„y  ,b„  ,^,  deocltlon.  iw.  ,!u  "  "»*  '""*  "■*  "^'O'"**  •dduced 

4  TheIm,.orl.lExtf.dltloBActofl870.„„ii-..    ,.  - 

» Thr^Sd".:/ "^r-  '^  *•  *«^  •• ""  '• ""'  '"«•"•"«'"  -«•» 

V  r'''''^^x^Tur/sr::i^^^^ 

-        h-  ovl.l.mteofcrlmla.li.y  be  ,„ch  L  J^!"'""  «°'"»««t«<l  In  the  trjty,  and  that 

tl»e  writ  was  .ddr^^^^dTu  Jin  hu  «  'V  kT.^  '«  '»«>«» 

.  committed  tohiai^ust  dju^^a^^^  ^  ?!  '^  ^^"^"^  ^'>"»«^'» 

the  120,  dajr  ofiehtuJ  Im  *  7""*,'"««J  ^-^  ^r.  Justice  Ramsay,  on 

of  Chicago,  of  ha>„roTthf20th  davTN      'r^'^^^^^^^^^^    ^-  ^---- 

^aP>  the  j«ri«l!ction  of  the 'aid  Un  trStl  of  f  *""  ^''''^"''"'  "''•^ 
tile^B^nature  of,  the  Honorable  Zach  rl  r^I  T""''  ""'"''"""y  ^^Ked 
unity  with  Williiim  L.  Newman  Mdll  irn'  ***  "  certain  contract,  in 
of  having  nnlaWfully  offe^  J  te"^  atlfV^  -tent  to  defraud. 'and 
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COURT  0.F  QUEEN'S  iENCH,  1876. 


«>     » 


f- ". 


^X 


^rleS'womg  ^^  petitioner  with  4he  oommission  of  one  of^the  crimes  mentioned  in  the  Treaty ; 
that  the  only  crimes  eoDtempllted'by  ihe  Treaty  are  felonies,  and  that  the  com 


plaint  dofiS  not  charge  him  ifithJiiaiivDg  feloniomly  forged  a  contract  or  issued ' 
a  forged  poper. or  document.  -Among  the  crimes  provided  for  by  the  Treaty  arc 
thbse  o{'*/orgeiy  "and  the  '^utterance  of  forged  papef"  without  any  further 
description  or  distinction'as  to  the  quality  of  the  offence.  Every  crime  comiuc 
within  the  description  of  ^^forgtry  "  and  of"  vttemnce  of  forged  paper  "  must 
therefor©  be  held  to  be  included  in  the  terms  used,  whether  it  ((mounts  to-a, 
felony  or  a  simple  misdemeanor.  Then  the  complaint,  after  a  detiited'^tate-, 
mcnt  of  the  acts  complained  of,  which,  if  proved,  would  amount  to  the  crimes  oiP 
forgery  and  of  uttering  forged  j)aper,  specifically  charges  tjie  prisoner  with  the 
commission  of  those  crimes  in  the  terms  of  the  Treaty.  i;ms  sufficiently  dis- 
closes the  nature  and  particulars  of  the  offences  charged,  although  they  may  not 
be  described  with  all  the  technicalities  of  an  indictment,  this  not  being  required 
in  a  complaint. 

Another  objtetion  is  that  the  warrant  of  arrest  was  issued  for  a  felony  and  the  • 
warrant  of  comimitment  is  for  a  mere  misdemeanor,  and  also  that,  while  the  warrant 
of  arrest  was  issued  for  a  felony  committed  against  the  laws  of  PensylvaWa,  tjie 
evidence  adduced  shftws  that  in  Pennsiylvania  the  offence  charged  is  only  a  mis- 
demeanor. The  warrant  of  arrest  isu^for  the  purpose  of  bringing  the  accused 
before  the  magistrate  who  can  afterwards  commit  him  for .  a  higher  or  minor 
offence  according  to  the  nature  of  the  evidence  adduced  before  him.  v  Any  error 
or  discrepancy  in  the  warrant  of  arrest  cannot  affect  the  warrant  of  commitment, 
if  the  laSter  be  in  Accordance  with  the  charge  and  evidence  adduced,  and  for  the 
purpose  of  extradition  such  a  warrant  will  be  sufficient  if  it  describes  the  offences 
in  the  terms  used  in  the  Treaty.  (See  Commitments  in  the  Case  of  Besset,lNeic 
Session  Cases  341,  and  In  Re  Border  JL.  J.  R.,  Q.  B.  1872-3,  j»p.  19  and  20. 

A  n^re  serious  objection,  and  one  raising  questions  of  considerable  difficulty, 
is  that  the  depositions  sworn  to  before  Weaver,  a  justice  of  the  peace  at  Washing- 
ton, were  ill^ally  received  in  evidence,  as  they  were  not  taken  before  Dougherty, 
the  magistrate  who  issued  the  g^ginal  warrant  in  the  State  of  Pennsylvania. 
The  word  deposition  is  generallj  used  to  denote  any  affidavit  on  oath.  The 
Extradition  Act  of  1870  (Imperial)  sect.  14;  useS  it  in  that  broad  sense  when  it 
refers  to  dej^sitions  or  "  statements  on  oath  "  as  synonymous  terms.  -There  is 
nothing  in  the  Extradition  Act  of  1869,  (31  Vict.  c.  94)  to  restrict  its  meaning, 
or  to  require  that  the  depositions  receives^,  in  evidence  must  be^taken  before  the 
magistrate  who  issued  the  original  warrant ;  it  simply  requiJes  that  they  be 
authenticated  bj^  him  as  being  the  depositions  on  which  the  warrant  has  issued. 
The  deproitions  taken  before.  Mr.  Weaver  are  of  the  same  character  as  those 
taken  before  Mr.  Dougherty,  who  certified  them  as  true  copies,  and  the  only 
question  is  whether  they  are  properly  authenticated  or  not.  It  would  therefore 
seem  that  the  depositions  objected  to  might  properly  be  receijred  in  evidence 
under  the  provisions  of  the  Act  of  1869.  But  all  doubts  are  remoVed  if  the 
Extradition  Act  of  18^0  is  in  force  here,  for,  by  sect.  14,  it  expressly  makes  any 
"  deposition  or  statement  on  oath,"  when  projerly  certified,  admissible  in  evidence. 
The  provisions  of  this  Act  are  to  apply  to  all  or  any  part  of  fier  Majesty's 
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■       .  "u  lo  provioes  toat  Her  Maicstv  bv  an  nr<l<»  :„  ..    •     -i        ,     Ch«r «  VTomu 

idg:  the  Act  to  nnir  n>)»:oi.  ^'"ji-Bijr  oy  an  order  in  counci ,  anp  r.  ."""" 

:  have  effect  in  such  Britkh  ^^JTn        .    ««''.'-«°d«'- of  Mtive  criminaU  sh.Il  .        ^ 

pait  of  .he  Act  of  isr  rirr'  "r  """'''•°"*  modification,  as  if  it  wee 
ly  an  order  in  cou«^iL'^  J^^^^  for  Her  Majesty  todircct 

criminals,  in  Canada  undnr  thl  "''^  "PP'^***  ^"^^  o*"  fugitive 

that  the  iaws  a  ready  Ltd  ,n  Cr"'^"''  f '  '"  ^">^  «'«*-' -^ 
cffectasiftheyformedJ^rTofth^tA  .  wV  *  «"?J^«V«h«»W  Withe  same 
in  council  is  effSyCelref^^^^^^ 

Act.     This  section    first    'Ik^f.  '  "*  ^"^''  ^^  ^"•"'  ^7  of  thnt     ^ 

mentioned,  ieto  eh  3aSifr-'^"'  ^"P^""'  '^«'»*'»»  ^^erein 
the  Act  of  1870  Lit  wh^r  ^^''''^  °^^^^^ 

the-repea Jd  staLrsraluL^^'r"!  T"'"  '"^''"^  ^'^^^'^  ''«f«-<J »«  i" 
anord'errncou:   r^^^^^^  T 

council  haddir.cted?h  teverfl  „f     ^^"'^^^^         "'^  "^  '^«'«"'  ^^^^^^  i" 

to  such  treaties,  sltdha^ilr:^;^^^^  ' 

United  States  as  regards  theSaditi^lff  !•  •  ^'  '^'  ^'""'^  *'*'»  '^^ 
Act  of  1870  was  p^  se^r27  2^^^^^^^^^ 

when  iaconsistent'^'irth.^Lrnr^h  '   .  . "'?  S*''^  ^  *^'*  *'««^y'  «^««P»  r^ 

and.  as  Canada  had  pre,^^„l  iS^  "^"^^  ^''  ^"j^^^^'^  •J«'»i"ions  ^ 

part  of  the  Act  of  1870  Tn  Aet        '"     '  '''^^"'*-  '*  "'"''«''  ^"^"^  ^^^'^'^^'oa 
directed  it,  und  r  LZ'lS    s  rl  .'  T7  "  ''  ""  '''^^^  *^  *'«"»-' h«d  so 
States.     (kZSl'j   RTtt^'™^'*"°^"^^"'»'»^^^ 
co„.ctini^rSZoft;;^'#'5:^''f'PP:  ^^ '"^  ^0.    If  this  be  a       ' 
with  section^U  o     he  W  ^870  af  ^""1        ^\^'''«^  ^^^^  --»  be  read 
»tatemmu  on  oath  'Zfl.A       ■■       ^^"^^"''•^g  t^e  words  "  depontion,  or 

^in  evidence  as   "tteJet^':^^^^^^^^ 

(Re  Dubois  alias  Coppin,  12  Jurist  NS    it'  7""  T^  'i  depositions.  -^     ^ 

Kep.,  Q.  B.  416.)      ^^   '/^  '' ""''  ^-  S'  ^67,  and  in  Re  Cou^|aje,  8  Law 

tion  resulting  from  extrSort  tL^    l^'  c     ^''''  ^'^  """^  «"*  «»y  «Wiga-        , 
and  that,  if  LTct  wl  n t^^^^^^^^^^^^^  ^-  to  Canada, 

as  no  warrant  from  th«  rT  *••*"' *b«  formalities  required  were  not  observed, 

warrant  U.Z^Vl^J'^'CZl":^.^'^^^ 

In  the  first  place  the  Act  IfiJn-  !        t»»8  objection  is  very  simple. 

British  North  Am  ricaAe'S  "/"t  °««"««t««*  with  ^ct.  132  of  L.. 

Astothe^cond^rchofthirV^^^^ 

1870  merely  authoZ^I^'*^'"''"""  "  ""^''""'*«'^'  »°'«'»««'h  as  the  Act  of  ' 

a  British  p^^'o":  ^: t^^^^^  ''  ^'^^  ^"  ^"^'-^'-^J  t^'e  Governor  of 
warrant  forTe  „pp  ZL  of  f/  7"'""°  '  P'"'''  ""^"'^*"*«  *«  ^-««  ^is" 
every  case  •  thisfs  madr.l^  .  u  ^^'*"'  """'"''''  ''"*  ^«>««  "o*  require  it  in 
ex^Udi  iLi  w"^^^^^^^^       ''^  «^!'-/  of  that  Act.     This  order  is  also  ' 
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ChffWwm.  Another  objectioa  is  that  there  is  no  evidence  the  crime  tmounted  to  forgery 
according  to  the  law  where  the  crime  was  cSmmitted,  and,  finally,  that  ther& 
was  no  suflScient  evidence  to  establish  iU  q»ime  of  forgery  according  to  our  laws. 
The  first  part  of  this  objection  was  urgecl  on  the  assumption  that  the  crime  for 
which  the  fugitive  is  claimed  for  extradition  must  in  every  particular  be  the 
same  in  both  countries;  nnd  the  olwervutions  of  Cockburn,  0.  J,,  in  Re  VVind- 
>  sorOl  Jurist  807  and  8)   "  that  the  Treaty  must  be  held  to  apply  to  offences 

■  "  which,  in  the  legislation  of  both  countries,  must  have  some  common  element," 
were  cited  in  support  of  this  pretenijion/'  But  neither  the  rnlins  in  that  case 
Dor  the  observations  quoted  go  to  th^^'tcnt  of  establishing  that  the  foreign  law 
must,  as  regards  the  offence  charged,  JBe  identical  with  our  own  law.  The  Ex- 
tradition Act  merely  requires  that  the  fugitive  be  charged  with  having  committed, 
,,  within  the  jurisdiction  of  the  United-  States,  one  of  the  crimes  enumerated  in 

,'   \  the  Treaty,  and  that  the  evidence  oflcriminality  be  such,  according  to  the  laws  of 

j  tl,ls  country,  as  would  justify  his  nppreheni^ioo  and  trial,  if  the  crime  had  been 

committed  here.  The  .offtnce  must,  no  doubt,  be  s-uch  as  will,  under  the  laws  of 
both  countries,  come  within  the  general  description  of  one  of  the  crimes  mentioned 
in  the  treaty,  but  when,  as  in  this  case,  the  proper  authorities  in  the  country 
wtiere  the  offence  was  cnmmitted  have  declared  by  the  Issue  of  a  warrant  for  the 
apprehension  of  the  offender  that  the  acts  complained  of  constituted  the  crimes 
of  forgery  and  of  uttering  forged  paper  according  to  their  laws,  it  only  remains 
for  the  authorities  here  to  examine  whether  the  same  acts,  if  committed  here  and 
proved  according  to  our  own-  laws,  would  justify  the  arrest  and  trial  of  \h^ 
accused  for  crimes  comir)g  within  tfie  game  general  description  of  forgery  and*of 
utterin^^fprgcd  paper.  The  common  element  mentioned  by  Chief  Justice  Cc^k- 
bum  eiists  whenever  the  duly  constituted  authorities  of  both  countries,  res^c- 
tively  adjudge  that,  according  to  their  own  laws,  the  facts  complained  of  Con- 
stitute one  of  the  crimes  mentioned  iu  the  Treaty.  In  such  a  case  no  other 
proof  of  the  foreign  law  is  required.  In  the  case  of  Wideman,  mentioned  by 
Clarke  on  Extradition,  p.  138,  it  seems  to  have  been  held,  although  not  on  pre- 
cisely the  same  grounds,  that  it  was  not  necessary  to  prove  the  foreign  law. 

The  second  part  of  the  objection  raises  the  important  question,  whether  in  matters 
of  extradition  the  court  or  a  judge  Can,  on  a  writ  of  habeas  corpus,  enquire  into,  the 
sufficiency  of  the  evidence  on  which  the  accused  was  committed.  It  is 'not 
Becessary  for  me  to  express  an  opinion  on  that  delicate  point,  for  I  am  satisfied 
that  in  this  instance  &  prima  facie  case  has  been  made  out,  quite  sufficient  to 
justify  the  coQimittal  of  the  accused  for  trial. 

The  order  is,  therefore,  that  the  prisoner  1^  r^J^nded^^utUJie  be  delivered 
under  the  Treaty,  or  otherwise  discharged  according  to  law. 
6'arfer,  ^.C  <fe  .4rcAo»n6a«?<,  for  the  prisoner.  * 
jfferr,  ^(7.,  for  the  prosecutibn.      "*■-*'  ?  ' 
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MONTREAL,  28IH  JUNE,  1878. 

Coram  Johnson,  J. 

'  ,  No.  2349. 

>_  Rhodes  vs.  iStarnes   et  af. 

*",  but  to  the  public.  If  the/i^pShfd '1^'  T'*?^'  ""*  '""  *°  «"  •b.whow! 
jj  ««'*««o«  or  .gener.1  meeting        '^  '°'*  clrcnl.ted  by  the  .,thority  of  the 

r..i':^iv„rror„:acri^ 

••Jury  murt  be  the  Immedtate  Md3  th.       T'*^"  ^  "•"  •htn.holder..  but  the 

chiiL'SS'b7r^;;^'^™,t^^^^^^  bee.  ,„d„oed  to  pur. 

•Her  heh«d  knowledge,  or  full  mSf^^l^l         "  ""'"  """» ''"'"'ut  objection  Ion. 
on  Which  he  bought  them.      "  "f'-^^^^owledge  of  the  untruth  of  the  repi«ent!Itton?  - 


i^afVesh.  It  has  coLe  ^aS  tt^:t  "JY  *''  """"  "'«'''  «"•>""' 
ment.  It  has  some  ia.portanS  '„.  f  7  '  *"''-  ^  "^'  P"'^^^  *«  &«'«  J«dg- 
Io«t  in  this  concern  bS^T      -^^  •*''' "^^"""^  «^  ^^^^  "»««»*  of  money 

applying  .ccun.te];pri  e  pts^^^^^^^^  ^'!  'l^^^'^^  ^^  --  «^nt  ii 

applied,  under  an  iLnte'trVe  roJc^lrl"^  r  '"' '"''«  '^"'^  *"  ^ 

those  in  the  present  case     FiTr  ''^7*""»«'"°<'««'  *<>  ^cts  more  or  less  like 

tiff  alleg.  Jherwhat  he  Lis  frl  Thatf  t  "'^'  '*  "  *'"*  *^«  P'"- 
deductions  ar*  warranted  bXrctfaTth^^^'''  *^*"  'h^^her  these 
I  wish  to  .void  verbal  refer  nee  rth.  fl  "T,'' "  ''''"  ''^  '^^^  '^^  »"^g«^- 
because  what  I  have  to  7ay  w  1  Z  L  "j'  Ja»g«age  of  the  declaration ; 

more  intelligible  also     buflwi^      f  """T^  ''''^''''  '^'''  ««^.  P^'haps 

absolute  prec'i.ionis";iei1^^,7l"^^^^^       T' .'^  """''"^'  ""^  '•>'- 
the  law.  ^         '  ^  '^'"  ^^^  *•'"  '«''<'s  «^  the  declaration,  ^„d  of 

«S^t:;:irZ^  ^e^ndants  damages  stated,.. 

Mtan  Bank,lhich  the  plainJ^pui  d  t  J„lt^^^^^^  ''^*'" 

alleged  false  repre^ntations.  and  frauduJeItrtifi.7'     .     '  T^  "  "'''  ""^ 
dants  as  directors  and  presidert Vnd  .^^1  ^       ""^  """''"''*  *'^*''«  •J««»'»- 

the  plaintiff  was  indLTaat  avtrs  fimT^  *T"  °'*'"'  *""''^'  ^^  ^""l* 
and  subsequentlv  toS  ,t  itifZ'  ^    *^f'"«'"««  ^»>«  ^^ck  «  question, 

b«  ?orth  not  more  than  forty  per  cent   n^l '     *     ?  °lt>n"»teJj  proved  to 
anceiJ.cr.d  general  way  of  In^wb".!^^^^^^^^^^  ^"'7  J 

1»B  case ;  and  as  a  general  pronosition  .„J  Ja  -     ^      *^*  «""°*^''  °^ 

be  at  once  admitted  thr*  IT^?^     '   "       ?"  "*"""  circumstances,  it  may 

doneto«indWd^.Ibv  indnJ^    r  T^T  '^•'^*'"  "'•«''*««  «"  «  "j"r 
There  are    ^me^us  a'd  w^^^^^^^^       t"^  representations  to  purcha-e  sick! 

and  well-known  decsiogs  to  that  effect :  tHongl.  fnr  «i,,     , 
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mostmrt  they  seem  to  bare  been  founded  on  false  prospectus,  and  not  on ' 
ni.  reporisSQ4li#  shareholders — a  distinction  which  has  given  rise  to  some  discm-, 
sion  ;  and  which  I  need  not  further  notice  at  this  moment.  Then  we  have  our 
own  Banking  Act,  and  our  Ciyil  Code  establishing  a  general  principle  of  Habit- 
ity,  of  which.  I  Will  not  stop  now  to  discuss  the  limitations,  because  I  gathered 
from  what  the  defendants'  counsel  said  that  he  conceded  the  general  principle; 
,  or  rather  a  general  principle,  though  he  by  no  means  conceded  any  violationVof 
it  in  the  present  instance.  The  first  thing  therefore  will  be  to  see  exactly  wlii 
are  the  precise  misrepresentations  ana  frauds  charged.  The  misrepresentationsX 
charged  against  the  defendants  are  those  said  lg.,b,g  contained  in  the  annual  state- 
ment of  the  30th  of  June,  1872,  in  reliance  on  which  the  plaintiff  says  he 
purchased  bis  shaa-cs.  This  statement  was  submitted  to  the  shareholders  at  the 
annual  general  meeting,  on  the  2ud  of  July  of  the  same  year.  The  plaintiff 
purchased  «n  the  24th  of  July,  at^  a  premium  of  5J  per  cent., .which,  he  say?, 
the  stoci)(  would  have  been*  well  worth  if  the  statements  of  the  directors  hud 
been  true.  The  plaintiff  then  goes  on  to  specify  the  precise  things  that  were 
said  in  this  statement  of  the  directors,  and  in  what  respects  they  were  untrue 
and  likely  to  deceive  him.  He  says,  first  of  all,  it  asserted  that  the  capital  stock 
paid  up  was  $636,200  ;  and  be  insists  that  in  this  particular  it  was  false,  inns- 
much  as  a  consitferable  portion  of  the  capital  said  to  be  paid  up  was  orily  colorably 
paid  up  by  collusion  among  the  defendants,  and  not  intended  to  be  paid  up  at 
all.  The  report  was  as  follows:  "The  directors  of  the  Metropolitan  Bank 
submit  to  the  shareholderiiibeir  first  report  embodying  the  balance  sheet,  and 
statement  of  profit  and  losses,  jfor  the  year  ending  30th  June,  1872.  The  bank 
commenced  1>U8ine88  nominally  in  July  last :  but  it  was  only  towards  the  end  of 
August  that  it  was  able  to  do  so  actively.  The  various  calls  have  been 
punctually  met,  and  many  shares  have  been  paid  in  full.  The  average  capital 
during  the  year  has,  notwithstanding,  been  only  $420,000*  so-  that  the  result 
will,  it  is  hoped,  be  satisfactory,  and  justifies  the  expectation  that  with  the  larger 
paid  up  capital  of  $636,200,  still  gt%ater  profits  will  be  realized.  It  isoiot  the 
intention  of  the  directors  to  make  any  new  calls  at  present,  though  the\optioD 
will  be  given  to  the  shareholders,  as  heretofore,  to  pay  up  in  full.  It  was  deemed 
expedient  a  few  weeks  ago  to  commence  the  issue  of  notes',  and  the  circulation 
bas  now  reached  $79,848.  After  dividing  eight  per  cent,  on  the  paid  tip  capital, 
the  sum  of  $15,000  has  been  carried  to  a  rest,  leaving  a  balance  at  the  credit  of 
profit  and  loss  of  $4,652.69.  The  probable  further  advance  in  the  value  of  real 
estate,  and  difficulty  likely  to  arise  in  procuring  suitable  sites  for  banking  pur- 
poses, have  induced  your  directors  to  purchase  the  premises  -now  occupied  by  the 
bank  at  a  price  upon  which  an  advance  can  already  be  got." 

The  declaration  then  goes  on  to  say  that  Mr.  Starnes,  the  president,  further 
stated  that  the  paid-up  capital  was  $636,200;  and  the  average  capital  from  the 
July  previous  up  to  the  time  of  the  report^ap  $420,000,  and  the  profits  for  the 
year  ending  June,  1872,  were  $55,277.39.  The  next  allegation  is  one  that 
might  have  had  ver;^  great  importance,  if  it  could  be  referred  to  any  particular 
point  of  time ;  it  is  this :  "  The  plaintiff  further  alleges  that,  notwithstanding 
the  provisions  of  the  Act  respecting  banks  and  banking,  the  said  directors  have 
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allusively  and  ftaudulently  loaned  to  each  o»l,«r  f         '~7T ' 

'7  ^'  -7  ^'onging  to  the  said  bark  „^^^^^^^^^^  ^^^  '   ^^ 

and  to  more  than  double  the  ■«!,«.«*  „k-  u    ^  «<>'  ""^e  ana  fictitious aecurtv;  «/    ''••  .  . 

said  di„«tor.  could  UwLl,  CoTJmthi  fi/f  -^  "^-'ut^./e  "•'-'^^ 

the  indebtednesa  so  incurred  i/stTli  unlS  ^  .k  >/"'*  ' '"««  P««'>iof 
allegation  would  be  of  imirt  nee  if  "t^.r  ^  '  '^«f«'«i«ts.-  I  a/ij, 
charged,  for  instance,  JT^t?  the  liLt^^^^  ''  "^  P'^'**  **""^  I^  it 
defendants  had  unla;fully  used  vast  ulh^rT  '  «tockholder>at  all.  the 
the  plaintiff,  misled  by  tLrconc  1  LTl^  fV".  .'  k'  '''  '"'"^'V'^  *•>«' 
•consequence,  the  relation  beLlnl-    ^       ,     °*'  ^"'^  '*«"«''*'  «<»  «"^recl  in, 

bility;andmon3thap^KLr   2^^^^  ' 

fact  and  *he  n.ode  of'paym'ent      rhf  ca  rbuTi;    H?  ^''"""  "^"^^^  '"«* 
tion  is  intended  to  refer  to  th«!r  „,:"  '  •         '    °  '''^  contrary,  this  allega- 

purchasec.share;n^<S; Xn^^^'trr'^"'?^^^  " 

went  of  it  possible  at  the  timeSh  'u  ."*  '""*'  '^*'*¥''  "«  conceal- 
very  imporfant  in  ano  heV  eTjc  '  2';r  t'  '"*  *'*  ^^-ff-n^^^ould  also  be 
tiff  would  then  have  t:i7^^^'^^^  ^^\^'-^-  to  the  plain- 
•n  ootsider,  he  would  have  becoLrrshTrlhnU  '.  "^'"^  ""  ''"'°^'  «"<* 
and  their  responsibility  to  hilZ  shf,  Ku  '""u^"'''"''"''  '^'^'  corporation, 
responsibility  to  an  individud  not  ant'  ^f  ''^''°*'""^  ^'^'^  ^'O'"  '^^^ 
Bay,  the  absence  of  aipal;^^^^^^^  Therefore  1/ 

their  part  must  prevenrihS^^^^^^^^^ 

nt^e  report  which,  if  known  t^thepS^^^^^  '      ^ 

buying  his  stock.  The  rest  of  thll  i.'  T"^'^ ''"^'^P'"*^«°tc'^  bim  from 
July,  18f2-the  buy^g  of  tt^^  ,^^^^^^^^^^^  '^^^ -'^  to  what  occurred  after 
annual  meetingsupto  lilnclul'  ',?"''/"'*  ^'''''  '^"'^  the  suBse^uent 
untruth  of  the%tafeme  ra  dtp'ien  alr.r^ "'  *'"^  ""*^"S^'  ^  t^e 
case,  then,  as  he  puts  it  is  IrrT^l 
thedefendantsasaffectbg:^:;;     :;t°^^^^^^^^^^ 

beads :  1st,  he  says  •  vo«r  miJITfl     '     I  ^^  ^'^"^  't  under  two/separate  ' 
and  what  y^u  reprLCd  bl?rr  ^     ^ ''^«^'-''''»  f^^^^ 
have  suffe^d  2ou"S  t    and^^  1'"  "'  'Tf'''^  '^  ""^  «>'>»'«  '«- 

your  frauds  and  conctltntld  tU  ,S  tl   h'T'  ^T°"*'""^^ 
answejable  to  me  petsonallv  for  .k1  i     '^JP^'^'''.'"''^  therefore  you^re  further      ' 

was  a  shareholder  bTrbliEiot/TT'  from  what  yo/did  after  I 
have  pleaded  a  g«.er  1  den^^     Th«  f   !!?''  ^r*"'  ^'^'^'^fi^  CuviUier, 

«I-iaHydenya^fra.d      l«pl^^^^ 

misrepresentationbythemallZrr      '  "^''^"^^^  "'~ 

Jith..ndtothebe;tofTh;irS^^^^ 

directors,  and  that  the  reoorta  wprr^,  j  "."*  *'*'°'ttiDg  that  ttey  were  elected 

-ingto  an  .-ndmen'^rthrLtli^^^  ^^K^^-"*'^' 

pleaded  further  that  the  olaintiff  h«Tn?     Jl   ^      °  last/4,amed  defendants 
be  became  a  shareholder     The  1  '  .     '^      .  """"°  ^7'^''*  °«''"«'^  '^^ 

-a^called  up  b^fiveoall.  of  t.n  l^rTZn^ZT^ ^^^         " 


tw  pflr  nont.  Mch,  all  of  wfaWfaadi^ecome  due  ia 
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February,  1872.     In  April  of  that  year  the  defendant  Cuvillier  owed  828,565, 
ibr  callfl  and  interest.     For  this  sum  he  gave  his  own  promissory  note,  payable 
un  demand.     The  amount  of  this  note  was  placed  to  his  credit  in  the  banfc's- 
bnoks,  and  he  then  gave  a  check  for  it,  in  payaiontt  of  the  calls.     On  the  defen- 
dant Hpgan's  shares,  he  only  paid  two  oalhr  in  cash  not  got  from  the  bank ;  the 
remaining  three  calls  he  arranged  for  by  money  advanced  to  him  by  the  bank  on 
bis  letter  or  undertaking,  and  the  amount  being  placed  to  his  credit,  he  drew  a 
cheque  for  what  was  in  arrear,  viz.:  817,700.     Starnes  did  the  same  thing  as 
Hogan,  the  amount  in  his  cage  being  $14,320.    These  sums  amount  to  860,584.^ 
The  plaintiff  deduces  from  these  facts  that  this  report  was  absolutely  false  in 
several  particulars :  First,  he  says  that  the  cupitul  was  not  paid  up,  because 
these  payments  were  merely  colourable  and  collusive,  and  in  reality  there  was 
no  intention  that  they  ever  should  be  paid  at  all;  and  the  capital  must  there- 
fore pro  tanto  be  held  ti^  have  beei^  reduced  ;  2ud,  he  contends  that  these  pay- 
ments, whatever  they  may  have  been,  whether  colourable  or  not,  were  overdue 
before  they  were  made;  3rd,  the  plaintiff  deduces  from  this  state  of  facts  that 
Starnes,'  statement  that  there  were  no  bad  or  doubtful  debts  was  untrue ;  and 
<fpuj-thly«   he  deduces  that  the  855,000  odd  of   profits  was  also,  a  delusion, 
because  in  the  calculations  showing  that  amount  of  profit,  these  demand  notes 
and  letters  were  included  as  assets.     I  am  bound  to  say  that  from  the  evidence 
of  record  I  have  no  doubt  whatever  of  the  mere  facts  themselves  from  which 
these  conclui-ions  are  deduced  by  the  plaintiff;  I  have  no  doubt  that  the  calls 
were  paid  by  the  proceeds  of  loans  or  discounts ;  but  as  to  all  the  inferenoes'of 
fraud  or  collusion  and  intent  never  to  pay  them  at  all,  I  think  th^^  must  be  con' 
sidered  with  reference  to  all  the  evidence  in  the  case  to  see  if  th^y  are  just.    I 
am  now  on  the  first  branch  of  the  cnsc,  t.  e.  the  plaintiff's  complaint  that  these 
were  false  representations  by  which  he  was  induced  to  buy,  and  by  which  he  ha» 
fiuffered  loss.     The  first  thing  tq  look  at  will  be :  what  is  a  false  representation? 
how  made  and  to  whom?  and  a  second  point,  one  would  think,  would  be:  if 
false  statements  are  made  by  directors  of  bunks,  and  adopted  by  the  latter,  on 
whom  is  the  responsibility  to  fail?  on  the  directors  personally,  who  are  agents 
of  the  Bank?  or  on  their  principals,  the  bank  itself  that  adopted,  and  profiled 
by  these  reports  ?  or,  is  it  to  fall  on  both  ?     Yet  none  of  these  points  have  been 
noticed  at  all ;  though  they  certainly,  up  to  a  very  recent  date,  were  most  seri- 
ously discussed  in  England.     A  collection  of  case-law  on  this  and  cognate  sub- 
jects is  to  be  found  in  Shelford's  law  of  joint-stock  companies,  and  other  boob 
referring  to  the  highest  sources  of  authority  in  cases  of  this  description  in  Eng- 
land, both  on  the  question  of  a  report  of  directors  being  in  any  sense  a  represen- 
tation to  an  outsider  who  buys  on  the  faith  of  it,  and  also  on  the  point  whether 
it  IS, to  be  considered  a  report  of  directors,  or,  (after  its  adoption  by  the  bank) 
a  report  by  the  latter,  as  having  approved  of  it  and  ^fited  by  it.    I  will  read 
haw  from  Mr.  Shelford's  Work,  cap.  iii.,  par.  15,  p.  56:  "Reports  nfadeand 
•accounts  rendered  by  directors  in  the  course  of  their  duty,  mough  made  and 
.issued  to   the  shareholders   only,  as  to  the  state  and  affairs  of  the  company, 
are  considered  the  representations  q/'/fc  company,  not  only  to  the  shareholder^ 
,  but  to  the  public,   if  they  are  published  and  circulated  by  the  authority  of  the 
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on  account  of  the  view  formerly  t!ke„b'L         .       "'  "''^  °"'"«'*"*"8-  ^'K 

con.panie,  .nd  other  persons^  to  thl^l    K,      ?  "'  *"  *•••  '^''f^'^""*  »>«»''««•>' 

.  «d  from  ita  havine  Co„.H«  J I  ''"^  ^''  '''•'  ^"""^^  «<•  »h«r  agents     " 

whetherahe  pcr^n  deceived  ha    lainL  I       ,T'?'  ''''''''''  '^^'^^  ^  ^e,  ^ 

right  to  consider  authorized  bvhfcn'  t^^'  '''™"«''  P«"«"  »»«  has  a 

•'Moreover/it  is  co^ceted^l^^'''^^^*^^^^  *      * 

to^-eneral  ^C  rr^rZ;  r  J^i;-^  jf  ^  "^^  -^« 
they  n.ust  be  considered  a.  i«.ued  I  the'worM  TlaL  J  '"''"  "  """"  *'"'* 

Brockwell-s  caseC  Ln  Zu  e"  bS"^  '"  "  5"'^  *  P"^^'''  ^— t. 

tWelW  Kindersley  wer^ot  'llf  d  I'dT '  '"•    *'t  "'"''^  «^  ^'^     ' 

proved  in  the  House  of  Lords  in  »h!  /u    ^  '  """*  '''^''  ?*Pr«88ly  ap- 

^'^rf-    Thisp^posiLulTw^^^^^^^^ 

^-ofthe^ior/irXlek,^^^^^^  lothe^         • 

€r«„worth  said :"  What  is  tfe  ;:„:!;i^^^^^^ 
«nd  publishing  it  to  the  world  ?   TS^th  J        """^"^  '"^'''"S  *  '«?«'» 

<'f  thing.,  and  from  the  exigences  of  sS;t:r '"^  r^^^^^^ 

con.pany  and  third  persons,  to  be  a  LZ'^;  .      T"?'  "'^"''  *"  ^*^^° »»»« 

P-y.  a.  an  abstract  thing  can  rel7C  o/drn  V"""  '"''"''■     ''''  -»" 
"•nagers ;  when  therefore  the  d^LT  in  th«  TT^'  ''.  '"  ""'^  *"'  ''J^  '*«  « 

ieotly.  for  the  purpose  of  mislead^tLL   3^0  tt!^'?^^^^^  ' 

<»'«pany,  represent  the  company  to  bit  a  dS       .'*  ^^ ««» «<>»<«"«  ofthe 

they  know  it  to  be,  and  the  ZJns  to  wh!    .t       "'  ""''  ^"""  *'"'»  '»  '"oh 

«ponit.  in  thebeief  that  tTl^^J         l'/fP''*"^*''''''«  •«»d^^^^ 

outtreatfngthatasamU^C:^^^^^^^^^^^ 

of  this  sort  would  be  in  this  Z!^rH        ^  *'»«^.««'»P^''y;  otherwise  companies 

».y  mustemploy,  i«e  Vto  c  ""^^^^^^^^^  P'^''"'""^''*'  ^'^^^  ^J^ey  -ay  em^; 

-.ake  representilol.  b^  iTZr  J  f  se'T"'  ""V'"'  ^"'^  ^^^^  ^^^^ 

fonhe  purpose  of  enh.nL?r^,^r^^^  -     ' 

person  to  purchase  stock/ Jsetjll.  ''^  •"•**  *^*^  ••"^"•'«  •  '^''i 

^0  bind  the  companr  I  „„T-r'^  •*""  "^  ""^^  ^^  t^^*™  ^r  that  purpose 

Paoy  as  repreiSs  4  rl«"'"T'"^ '"  *'^ ''^^^ 

««de  to  i.e  sharehoLetVaLf "' K^;:;  "^"^^^^ 

J^ar  meeting,  and  those  reports  were  afterwardsindustrinn,^ 
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ly  circulated,  undoubtedly  represcnlations  contained  in  those  reports  must  be 
taken,  after  their  adoption,  to  be  representations  and  statements  made  with  the 
authority  of  the  company,  and,  therefore,  binding  the  company;  and  if  those 
reports,  having  been  industriously  circulated,  should  be  clearly  shown  to  be  the 
proximate  and  immediate  cause  of  shares  huving  been  bought  from  the  company 
by  any  inditiduals,  undoubtedly  it  would  be  impossible  consistently  with  the 
principleB  of  equity  to  permit  the  company  to  retain  the  benefit  of  that  contract- 
and  to  keep  the  purchase  money."  jVeic  Brumicick  R.  <t  Land  Co.  ▼.  Conti- 
hear,  31  L.  J.  302. 

4.  great  number  of  cases  more  or  less  distinguishable  from  each  other,  and 
from  this  one,  in  some  of  their  details,  arc  collected  in  this  volume,  and  in  a 
much  later  work  by  Mr.  Buckley — the  second  edition  of  which  was  published  ia 
1875— and  without  now  going  into  them,  I  will  only  say,  that  whether  the  cor- 
poration itself  be  liable  for  representations  made  in  this  report ;  or  whether  the 
directors  alone— or  whether  both  alike  are  liable— jf  they  shoulcf  turn  out  to  be 
false  and  to  have  caused  injury,  there  is  abundant  authority  and  reasoii  for  hold- 
ing that  such  representation,  by  whomsoever  made  and  on  whomsoever  binding, 
is  a  representation  mode  to  the  outside  public,  and  which  the  plaintiff  might 
properly  treat  as  a  representation  made  to  him.  I  will  only  add  on  this  point 
the  words  of  V.C.  Eindersley  in  the  National  Patent  Steam  Fuel  Co.  v. 
Worth,  4  Drew,  529,  "  It  has  been  the  opinion  of  the  roost  eminent  judges  of 
the  present  day  that  if  in  a  body  like  this,  consisting  of  a  great  ntimber  of  share^ 
holders,  the  directors  whose  duty  it  is  to  present  a  balance  sheet  or  report  to  the 
body  at  large  containing  a  representation  of  the  state  of  the  affairs  of  the  com- 
pany, if  that  body  exercising  that  duty  or  that  function  m^ike  a  report  that  is 
entirely  false,  and  if  that  is  made  to  a  public  an(d  general  meeting,  although  there 
be  no  order  to  publish  it  cither  by  the  directors  or  the  body  at  large,  from  the 
very  nature  of  the  case,  it  must  be  made  public." 

Whether  the,  corporation  itself,  having  adopted  the  acts  of  their  directors,  and 
profited  by  them — having  gone  on,  as  the  record  shows,  for  some  three- years 
after  this  report  of  1872,  could  itself  be  made  liable  for  the  consequences  of  it  to 
the  plaintiff,  ,is  a  point  not  raised  at  all  in  the  case ;  and  indeed,  if  it  were,  it 
would  be  quite  immaterial  if  the  law  also  made  the  directors  personally  liable. 
NoWj  upon  the  point  of  personal  liability  on  the  part  of  the  directors  in  certain 
cases,  there  can  be  no  manner  of  doubt  whatever.  Whether  this  is  one  of  those 
oases  is  another  question  ;  but  the  law  of  Lower  Canada  on  the  subjeot  is,  I 
think,  quite  dear.  The  62nd  section  of  our  Banking  Act  of  1871  uys,  that 
"  the  making  of  tiny  wilfully  false  or  deceptive  statement  in  any  account,  state- 
mwt,  return,  report,  or  other  document,  respecting  the  affairs  of  the  bank  vhall, 
unless  it  amounts  to  a  higher  offence,  be  a  misdemeanor ;  and  any  an  j^^evelry 
president,  vice-president,  director,  principal  partner  en  commandite,  auditor, 
manager,  eashier,  or  other  officer  of  the  bank,  preparing,  signing,  approvii^or 
,  concurring  In  such  statement,  return,  report  or  document,  or  using  the  same  with 
intent  to  deceive  or  mislead  any  party,  shall  be  held  to  have  wilftiUy  made  such 
false  statement,  and  shall  furthw  be  responsible  for  all  damages  Bostained  by 
«ucb  party  in  consequence  thereof."    Here  we  have  both  criminal  and  civil  relK 
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prudenoe  neglect  or  want  of  m."  Therefore  I  think  we  muirw  etrer  th"  V 
▼Ma  false  representation  within  the  meaninR  of  the  law  andwhll,  7.  \ 
i.n,edi.te  or  proximate  cause  of  damage  to  th!  plail   ff'""'     ve^J^d  ail  !  ^^ 

what  .s  the.  proof  as  to  the  mode  of  payment  of  the  calU.  and  a  L  how  the  ifn'    \ 
'    1 ZT  T  ""  T'""""  '''"^  '''^'«  "-  •  «^-'-^'-  of  the  capiu    Lea     ■   A. 

dech.ratjon:<.  And  the  plaintiff  «aith  that  the  said  reports,  borwrUen  and 

sLtirth/vt^"*'^*'^^"'^^^^-^-^  ^ 

«nH Tk  V  !  °''*"*''-P'«<^  ""<'  o'-g^n  of  the  directors  of  the  said  bank  were 

espeTt    that    r  '"  '"'"^w    '^^"'"'^"''  ""^  ^^  -P^-^^  ^^  "  ip"u      - 
artherll     *"  ''"*'• '"^  ''^'  '''  "'"^  ™P°'^  ""^  *>y  the  Ld  presiL 
that  there  was  an  amount  e<,ual  to  8636,200  of  the  capital  stock  paid  up 

..tl.     ^  ?*  ■""*  ^"''''''  ^"^  ^*"  ^"I'scribed  in  the  said  bank  was  Id 

^henthevl/T'    ;;*''^  *    *    *     That  the  said  direcL  knew, 

trhen  they  made  the  said  report,  that  the  said  sum  of  1636,200  was  not  in  fac 

c  sTf:;:rkr'*'^-*'""'^ '"--  ^'^  contrar;.a;4rnS:a : 

Ti       A.      ?.   ^  promissory  notes  of  the  said  directors  tolourablu  collu 
^d  th^evn^^,h,,h  werenever  intended  to  he  paid."     This  is  whatheZs 

the  ability  at  the  time  to  carry  it  out,  the  calls  would  not  in  effect  have  been  naid 

l^oZlT.'7''''^r'''-    He  probably  could  not  hatLi^wthl; 
tr^lZ^^      li""T'''^^^^^  way  that  the  bank  consented  tl 

i^ausefher  ^^  "*""  '^''  *''''  "''  '»  ^«»*  »«  «uch  consent  giren. 
|H»auseth  whole^thing  was  a  fraud  and  a  pretence  to  avoid  payment ;  anlt^ 
^aifl       '  ^T"^^  "^"^  ^'  ^•^^  ""y-     ^'  "  ««'»•'"'  ^terefo'e,  as  far  .^  an 

SfuUv  I.^?  ;  1  ■'«!"r*'"«  ''°»-ee»  the  parties  to  them  which  if 
ftithfuUy  contracted  and  carried  out  would  have  diminished  the  capital.  I  sav 
*hat  .n  my  judgment  he  ha«  proved  nothing  of  the  kind.    He  has  proved  som^  ^ 
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ihing^of  a  very  different  kind,     ^e  hu  proved  that  at  the  time  of  the  report, 
tboi^e  calla^ere  paid  in  a  i^nner  that  J  do  not  aay  ia^a  rightlmanner  of  paying 
cull**;  (for  if  I  did  I  ihould  be  aaying  that  the  capital  of  the  bank  might  con- 
sist entirely 'of  the  credit  of  ita  ihareholdcra)  but  that  ia  not  at  ail  the  ouae  of 
the  plaintiff,  an  he  puU  it  hiniaelf.     He  doea  not  »ay  that  thia  bank  could  not 
in  good  faith  dobitla  shareholder  with  a  loan,  and  credit  him  with  a  payment ; 
\  he  says  thoy  did  not  do  that,  but  only  pretended  to  do  it ;  that  the  thing  wag  a 
aham.  gnd  th^o  was  never  any  intention  of  paying  at  all.     That  position  is  not 
supported  by  the  evidence,  which  ahowB  not  only  tl^at  some  of  tliesij  loans  have 
been  sitoe  paid  and  discharged  ;  but  that  the  credit  of  Cuvillier,  the  principal 
borrower,  was  at  that  time.very  high.     Can  I  say  then,  without  a  particle  ct  " 
-  -proof  a^  to  any  motive  tvi^ m  might  have  been  furnished  by  evidence  of  t|io 
obi*e«f  the  fihids  at  that  time,  that  there  is  proof  that  this  arrangement  was  a 
tham  ;  and  that  the  directors  made  a  wilfully  false  report  with  intent  tojBii|R; 
*^ead  ?  If  I  could  say  that,  I  should  then  have  to  be  satisfied  that  such  fidt^ 
Itatemetit  on  their  part  was  the  cause  of  the  dufuage  complained  of;  but  I  dt*% 
not  see  that;  and  therefore  in  making  that  report,  the  directors,  though  tney 
may  have  fallen  short  of  their  duty  to  th«  Corporation  in  trusting  anybody  for  •  » 
stock— fi  question  between  them  and  the  bank  whose  agents  they  were— they  may 
have  done 80" without  being  in  fairnesschargeable  with  a  mis-stat^ent  to  others 
with  intent  to  deceive.     They  may  htive  erred  in  judgment  also  perhaps ;  but  if 
they  in  >:ood  faith  took  that  mode  of  payment  as  satisfactory^in  their  judgment 
at  that  time,  they  would  not  have  told  the  truth  if  they  had  toWvthat  the  calls 
had  not  been  paid.     It  is  ctrtuiniy  true  tliat  they  did  n(^  .isay wiOieir  report  in 
what  way  the  eails  had  been  paid;  posMbly,  if  they  had  been  astod;  the  truth 
would  have  come^jut,  but  who  is  to  blame  for  that?  There  is  a  case  of  recent 
date— the  case  otFeik  v.  Ourmi/  to  which  1  called  counsel's  attemion.     It  is,, 
a  leading  case  (volj  6  English  and  Irish  Appeals),  and  it  turned  principally  upon 
whether  a  misrepresentation  in  a  prospectus  could  be  "a  misrepresentation  to  a 
purchaser  in  open  market  after  all  the  shares  had /been  allotted,  a&d  the  oflBce" 
of  the  prospectus  ended.     Btn  a  variety  of  other  pointa  arose  in  that  case— 
among  them  one  very  like  this ;  and  Lord  Cairns  said  :    "  Mere  non  disclosures 
of  material  facts,  however  morally  censurable,  however  they  might  be  a  ground 
in  a  proper  proceeding,  at  a  proper  time,  for  setting  asjph  an  allotment  or  a  pur- 
chase of  shares,  would,  in  my  opinion,  form  no  ground  lor  an  action  in  the  nature 
of  an  iiction  for  misrepresentation." 

Referring  further  on  to  what  was  insisted  on  in  that  case  as  a  miarepreeenta- 
tion,  Lord  Cairns  observed  :  "  Strange  us  it  may  appear  to  us  now,  when  looked 
at  by  the  ligh^  of  subsequent  events,  I  am  not  satisfied  that  this  statement  ws 
not  perfectly  consistent  with  the  opinion  the  directors  really  had."  In  the  pra^ 
sent  case  I  cannot  doubt  that  the  directors  considered  it  was  a  good  payment,, 
and,  therefore,  in  the  absence  of  evidence  of  motive,  ought  to  be  absolved  not 
only  from  intent  to  mislead,  but  from  the  charge  as  it  is  brought  of  having  mis- 
represented a  fact.  Of  course  I  am  awjfte  of  the  distinction  between  criminal 
and  civil  responsibility.  I  am  not  prepared,  however,  to  say  that  that  distinc- 
tion ^ots  not  in  reality  disapjear  under  our  Statute  of  1871,  passed  after  th* 
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Code,  and  deflning  perh.ps  the  i»biliti«i  of  dirwtoni  differenll*  fton,  .K         "r 

of  a  false  represemation  made  bv  hm.  1         "'"P^'^'ble  for  the  consequences 
^hnt  do  we  find  to  be  the  case  here?   The  plaintiff  buys  stock  in  Julv  187o 

w..  f.l„  iJ.  '™' '  P^"  '"  18"  that  the  Mpital  .look  ms  ao  muoh-rtich 
r„ln  ^r        ''"'°"°"  °'""  "'"  ""  ■"•^'  -'"  ""« P-""*"' of 

«quanderinK  of  oanir.l  »„^  !..  T       •  "*'     ■    «"*"  °«  *^«  •»  *«  'his 

-^^r  p:;^s.:r  ,!:::ji:t  :^"-£ 

y  cBc  wHon.      X  neeg  not  <hr^||  upon  fhn  othrr- coaduwoMa- 


•^ 
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Mo^       dedaced  bj  the  plaintif,  fVom  the  tket  or  aMumptlon  that  there  wu  iniflrepro' 

•UraM  *i  «i.  Mntatioo  ai  to  the  pajment  of  the  ouUi.     Th«j  all  depend  apoo  wbotber  thai 

.waa  •  atatement  that  waa  wiUViIljr  and  abaoluteljr  f^lM,  or  whether  it  waa  aatato- 

raeM  that  waa  true  in  the  aenae  that  thcae  payuienta  were  bona  fide  connidered  by  - 

the  iircctora  na  available  attaeta  of  the  bank.     I  have  already  ^wtn  my  jud^meot 

upon  tl^at  point,  and  it  therefore  appeura  to  me  that  the  first  part  of  the  plaintiff's 

case  mast  (nil.     Confining  myself  to  th»flrat  part  of  this  oaae,  and  to  that  alone, 

I  find  that  all  authority  ia  agitia^t  HubjINsting  directors  to  peraonal  reapooHibility, 

however  imprudent  their  conduct  jHt'ay,  seem,  unlcsa  it  is  shown  that  it  haa  been 

'        prompted  by  iVaudulcnt  and- impro'{K.>r  motived.     There  ia  nothing  of  this  Icind 

■'      {''ought  to  bear  upon  the  time  of  the  first  report ;  and,  therefore,  if  the  grossest 

niiscondl;iCt  were  proved  aftcrwnrdi).  1  •'liould  have  no  concern  with  it  in  the  present 


1  case. 


•  I  decide  the  oniie  upcm  the  groundH  that  I'  hcc-ao  wilful  mis-statement  leading 
i^mmediutely  or  proximately  to  the  injury  cemplained  of;  and  because  it  appears 
\o  me,  upon  the  whole,  that  the  plaintiff  who  here  a»ks  damagcH  for  having  been 
i^duc'd  to  purchase  his  ("haani  by  nii>rvpre«cntation,  oaoDot  complain,  if  he  has 
continued  to  hold  them  without  oljcctioa  after  knowledge,  or  with  the  full 
means  of  knowledge,  of  the  truth  or  untfuth  «f  the  representations  on  which  he 
bought  them.  The  case  seems  to  me  analogous  in  principle  to  that  of  Feth  v. 
Gumty — in  one  part  of  that  cucc,  where  L<ird  Chelmsford  said  :  "  The  Master 
of  the  Rolls  proceeded  upon  the  principle  established  by. many  decided  casea, 
that  an  allottee  or  purchaser  of  )<liare8  in  u  company  seeking  to  divest  himself 
of  them  upon  the  ground  of  having  been  indui;cd  to  purchase  by  misrepresenta- 
tion, cannot  be  relieved,  if  he  has  continued  to  hold  them  without  objection 
after  knowledge  of  the  falsehood  by  which  ho  ha.s  been  drawn  in  to  acquire 
them.  These  oases u proceeded  upon  the  ground  of  acquiescence,  and  on  the 
application  of  a  more  general  principle  that  an  agreement  produced  by  fraud  is 
not  absolutely  Toid  ;  but  that  it  is  eti'tirely  in  the  option  of  the  person  defrauded 
whether  he  will  be  bound  by  it  or  not.  The  suit  in  the  present  case  is  not  for 
the  resoision  of  the  contr'opt ;  but  is  founded  on  the  loss  the  appellant  hoa  sa»- 
tained,  and  is  similar  to  an  action  ^r  deceit." 

Upcn  the  second  part  of  the  case,  the  responsibility  of  the  defendants  to  the 
plaintiff  for  what  Occurred  after  he  became  a  hhareholder,  it  is  not  etpected  pro- 
bably that  I  shall  say  much.  I  am  quite  satisfied  Upon  principle  and 'upon 
express  authority  cited,  tht^t  all  that  is  alleged  to  have  taken  place  after  the 
meeting  o£,  July,  1,872,  constitutes  an  injury  to  the  corporation  to  whom  alone 
an  actioa  would  on  that  accoj^int  belong;  and  I  have  no  doubt  that  portion  of 
the  Declaration  might  have  been  demurred  to.  As  I  am  not  able  to  give  judg- 
ment against  auyx>f  the  defendants,  I  am  not  called  upon  to  discriminate  between 
them.  After  all  that  has  been  said,  however,  as  to  malfeasance,  it  is  only  proper 
to  observe  that  as  regards  the  defendant,  O'Brien,  he  was  nOt  a  director  at  all 
until  some  time  after  the  report  of  1872;  and,  aa  respects  Mr.  Judah,  the 
plaintiff's  counsel  admits  that  hia  name  was  used  without  authority  by  Mrt 
Stames  in  a  loan  account  Qpened  b;  the  latter ;  and  indeed  it  appears  from  bi» 
own  testimony  that  he  sold  hia  stock  in  March,  1872,  and  only  attended  U^ 
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i.  ^ot^l .        1     •  "•'•  r^'"'""  '»  '♦<*k-  with  th.  Aind.  of  thU  B.nk    hu^^T.. 
.    not  ODiy  tm  but  w..  .«ig.ed  by  Mr.  Jud.h  »  the  r..«)n  for  -lling  hi. 
..0.V     On  .  thing  of  .h.t  «.rt  probably  .11  sober  p«>ple  h.«  the  .^   pLoa 

.  rKHly-.th.t  I.  the  corpor.l,on  .nd  tho.e  perwn.  who  m  um^  the  ft,nd^-.Dd 

!"hir?i!" V    :r'  '"  f"  •"'"  '•••  «P'-"t.tion  m.d.  i„  tl^repon  upon 
«h.ch  the  pi..n.  ff  e.pre..ly  put.  hi.  cue.  .„d  which,  he  «y,,  h.d  it  beeV . 

I  "?i  *""'?  •'"■''  ""'^'  •■*•  ""^  '°"''  "»  '»»•»  »>•  P«i«i  for  it;  «nd  I 
ptbered  from  «l,.t- w.«  ..id  »t  the  he.ring,  that  the  corporation  h.d  prooticlly        - 

CO..  .derotion  wb.ch  .ppear.  to  me  to  h.ve  weight  in  thi.  oa«,.    The  ca»e  of 
Fxfc  V.  (n,r,ui,  ha.  been  referred  to  already ;  but  there  i»  one  part  of  Lord 

t  -..rn.  adn..rable  judgment  in  that  caw  that  seem,  to  bear  directly  on  the  .K>.i 

U"B  Of  the  part.e.  here.     That  wa«  a  cm  of  misroprcentation  .lao-the  only     , 
Mmnce  beang  that  there  it  w«.  in  *  prospectus,  and  here  in  a  dlr^S 
report     The  office  of  the  prospcotu.  w..  over-all  the  .hare,  having  bcer» 
..lotted  i-in  other  respects  the  principle  of  liability  and  the  duration  of  it  wer» 
H.esan,ea..nthepre.entc.K.     Lord  Cairns'  language  wa.  thi. :  "Now.my       " 
rds  I  ask  the  question  how  can  the  director,  of  a  company  be  liable  aftc  the 
. .  full  onginid  allotment  of  shares  for  all  the  subsequent  dealing,  that  may  take 
p  ace  w.tl«egard  to  those  share,  upon  the  Stock  £:cckan<,e  f    If  the  argument 
of  the  appellant ,.  right,  they  wust  be  liable  ad  injinitum,  for  I  know  rf^-ean» 
ofpomting  out  any  time  at  which  the  liabil^^  *ould.  in  point  of  fact,  cease. 
Not  only  so,  but,  ,f  the  argument  be  right,  tb^y  must  be  liable,  no  malter  what 
the  premium  may  beat  which  the  share,  may  ^.e  sold.     That  prem'ium  may  rfco 
from  time  to  time  from  circumstance,  altogether  unconnected  with  the  proepec- 

l!Jlt      '"      '""'^.  °^r'  ''  ""8*"  "" :"  ^«"  *»"•  fro"*  cfroumstan^s      .' 
e  tiST  "7""^*^t  "."•^  *^*  report-"  and  yet.^the  appellant  would  be 

Ik  oM,  K  "^"  J*"'  t""'"^  ''  '"*'^""''>  ^••°  *•?  to  '»>«  higheat  point  at 
which  the  share,  may  be  sold  for  all  that  may  be  expended  in  buying  the  shares. 
My  ords,  I  as^  is  there  any  ..uthority  for  this?  I  am  awar^bf  none."  It  . 
must  be  allowed,  of  course,  that  Lord  Cairn,  a.ked  and  answered  thi.  queation 
.n  a  case  where  liability  had  ceased,  because  the  ofl|ce  of  the  prospectus  in  which 
the  statement  had  been  made  was  over,  and  the  plaintiff  had  bought  afterward, 
in  o^n  market^    A.  far  as  responsibility  for  misrepresentation  i.  concerned    :     " 

there^was  that  difference  between  that  cai«  and  this  one,  and  the™  wa.  no  othef 
difference :  it  was  a  difference  as  to  the  existeiice  of  responsibiUty ;  not  as  to        \ 
the  duration  of  responsibility,,  if  it  existed.     Therefore  U  to  the  duration  of 
existing  responsibility,  that  case  and  this  one  are  on  the  same  footing :  and  it 

rn"!."".  t''%T"''' "^ ''^^  ^"''■'""  of  <»>»  "^PonBibUity.  jr  it  exited,         ° 
at  all,  that  Lord  Cairn,  was  speaking.  "  'U^v 

t.rV^w'''J!i''^'i"°?'"'^^"°'''"^:^»*"»to  costsJti^^Slyowiiig        ;  -- 
t  J  the  fault  of  the  defendants  that  the  plainUff  has  taken  these  steps ;  and  though 
they  made  no  intentional  misstatement  ;.'and  therefore  no  actlbn  can  be  maini 
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Rhod«      talncd  against  them  for  it,  they  will,ge|j,o  cost,  from  thij  plaintiff;  and   th« 
stamorettl.  action  IS,  under  the  circumstances,  dismissed  without  co^s. 

'    >-4Wo«  ((•  Co.,  for  plaintiff.  '  ,  "  .       ' 

Aerr-d'.jC'ffr^er,  for  defendant  O'Brien. 

Judahj   Wiirtek  d'Branchaud,  tor  Dthor  dcfchdmts.     .    '^  " 
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MONTREAL,  28th  JUNE,  1878. 

Coram  Johnson,  J, 

No.  970.  / 


"  "-     -^^t'**^  ".  The  Bochelaga  Mutual  Insurance  Company.  -     - 

Held  =- Where  •  condition  In  a  policy  of  .  mutual  Are  lD80f.nce  company  provided  tbat  in  &«>  .„y 

5T  !«Tr'*  7  '"f.""'  ?"""'"'  °°  ""'  ''«'^" '■">*«  «"<>"'«»  «'»•"'  '"'P'ii  for  a^ 
days  after  It  v^„  duo.  the'policy  ,houId  be  void  a.  to  claim,  occurring  before  payment. 

the  policy  ag  for  cash  paid,  waived  the  condition.  »  •    » "^   i"  "x 

*  -    - 

Johnson,  J.  This  is  an  action  to  recover  the  amount  of  a  loss  b^  fire  on  the' 
i^^^^^-^^S^^^VtS??,  under  a  policy  of  insurance  for  three  years  from  the  10th 
March,  upon  an  engine  luthe  in  a  building  described  in  the  {wlicy.     The  plain- 
tiff allegep  the  execution  of  the  policy,  the  giving  of  his  deposit  note  for  $79.24; 
and  the  payment  of  the  first  iTsscssment  on  it,  amounting  to  811.89.     Then  he 
^alleges  the  fire,  and  destruction  of  ,^he  thing  in.sured,  and  notice  of  loss.     The 
defendants  plead,  besides  the  general  issue,  two  pleas.     By  the'  fitst,  they  set  up 
^e  19th  condition  of  the  policy,^l»ich  provides  that  in  case  any  promissory 
oote  for  the  first  payment  on  any  deposit  note  shall  remain  unpaid  for  thirty 
da^s  after  it  is  due,*he  policy  shall  he  void  as  affects  all  claimsfor  loss  occurring 
vdunngthe  time  of  such  non-payment,  .subject,  however,  to  revival  after  payment  > 
that  the  plaintiff  gave  his  deposit  note  for  87P.24,  as  alleged,  on  which  a  first 
payment  of  812.05  ought  to  have  been  made  when   the  policy  issued ;  but  in- 
stead of  paying  that  sum  tn' money,  the  plaintiff  gave  hi^  .ote  at  thirty  days 
which  became  due  on  12th  of  April,  and  remained  d^eJat  the  time  of  the  fire' 
which  was  on  the  15th  of  August.     Se^jond  tte  defendants  set  up  the  12th 
<!ondition  oXthe  policy,  by  which  notice  of  fre  and  proof  of  loss  are  to  be  made 
within  30  days  after  a  fire;   and.  they  al*o  aet  up  the  Provincial  Statute  of 
ijuebec,  40  Vic.  c.  72,  sec.  23,  which  provides  for  sutSh  notice  and  prooft  of 
claim,  and  obliges /the  company  within  30  days  afterwards  to  ascertain  and,  - 
deterniiiiethe  amount  of  loss,  and  notify  the  claimant  of  their  determinaiion  by 
a  prepaid  apd  registered  letter,  and  makes  the  amount  of  loss  payable  in  three 
months  after  the  receipt  of  the  prot^fs;  and  they  say  the  plaintiff  violated  both 
^cjnditions,  and  also  the  Statute.    Tbe  plaintiff  makes  two  special  answera :  first, 
tbat  these  conditions  are  no  part  of  the  polic^,  not  being  in  the  body  of  it,  but 
«bly  printed  on  the  back  ;  and  that  the  receipt?  for  the  deposit  note  of  #79,  and 
%  the  firat  assessment  811.89,  are  cnnnlnBt^ 


iuWr-amta-wai^w^^  tfte  wndittdttr 
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By  his  second  epecial  aniw«r  he  says  tbat  the  note  for  112.06  wu  in  fwt  ^iA 
«  the  16th  Septen,her.  and  the  risk  thereby  revived.    lamZrihTS^^"^^ 
anditionaare  part  of  the  contract     Tl,«  uri\u  ♦•     r    •  ">e*ii.e  Hocheiig^ 

•  «>     T».««.  •        1-        f*"'*™**-    Tne  application  for  insaranoe  makes  them  i""™""*?. 

!!:».  »      1"?""*,  ^"*"  ^y  *°  eipress  reference  to  them  on  the  printed 

.endorsement  and  the  plaintiff,  a.  a  member  of  a  mutual  compl.aniCb      - 

M  tt>  the  non-payment  of  the  note  given  forthe  Ist  assessment,  can  the  plain- 

receipt  "  that  the  plaintiff  has  given  a  deposit  note  for  «79  24  nn/li  T 

'    payment  thereon  of  «1 1.89.';  '    °^  ""'**  "  ""'••         ' 

_   The  evidence  was  taken  under  reserve  of  objection  made  at  the  time  and  on 

Huojee  .     The  point  is  not  now.  under  this  first  special  answer  as  to  th«  Pff««f  ^f 
this  19,h  condition  if  it  could  be  legally  proved  that .  prori,ry  no^^^^^^^ 
given,  and  was  overdue  and  unpaid  at  the  time  of  thefirej  but^hther  wtn 
e  defendants  themselves  acknowledge  in  writing  that  the  payment  Z^ 

tit  '%t "  S  f  '""  *'*  r"*  ^'  '''"*  '''^  tu^ve^Ltted  "  ^e"  : 

ZLJa      '!  *  ^''^'""''  ^'^  "*'''  "  °"«  *'°8  ••  I*  ""y  t«  •»  absolute 

payni.ntin  certam  cases,  or  it  may  be  defeated  by  the  happening  of  the  condi-       / 

uon, ..  e.,  non-payment  at  maturity.     That  question  is  very  niLy  treated  in 

Benjamin  on  Sales,  c.?,  Book  IV.  on  payment  and>nder;  but  what  I  am  cdn^ 

cemed  with  nowis  wliether  this  corporation,  confessing  under  its  seal  that  it  has 

received  payme^can  be  allowed  to  prove  that  it  has  not ;  and  it  won Idt 

gams  ail  pnuciple  to  allow  that  it  can.    On  this  point  I  would  merely  ^er  t^      ^ 

the  ocJlection  of  authority  in  Sansum's  Digest,  page  900  et  seq.,  where  it  will  be 

plaint  rs  first  special  answer.    Therefore  the  question  raided  by  the  secon,f       ■ 
^cial  answer  of  the  plaintiff  made  without  waiv^^^ 

been  p«d  on  the  15th  of  September,  whereby  the  risk  revived,  is  not  reached 
There  IS  no  violation^of  the  condition  No.  19,  because  the  defend«.ts  have         ' 
waived  It  by  express  admission  in  the  contract,  which  jirevents  the  proof  of  it 

tJuT  '!, T"     T^^*""  *^'  *»"*'*^'"  ^'^  °'"^'^  '»'*  P'oof  of  Jo«  under  the 
wetftbcond^on     Upon  this  point  I  am  against  the  plaintiff.    The  notice  and 
proofs  required  by  that  condition  have  not.  ifi  my  opinion,  been  given  as  the       ^ 

for^w  th     m  wrning.  ^The  only  thing  in  the  nature  of  notice  in  this  case 

n^  J  XT  "•  .*^'  r  P""^"  ^''^'''^  ^y  '^'  •^^f^^^'-t^  ^  Exhibits 

1  m  2.   They  are  notices  by  a  Mr.  Babcock  kcting,  as  he  savs  in  his  own 

.n^rest  .ndnthatof  the  plaintiff  They  were  not'ielivered  fortiwith-Z 
tZT-^J."  TI!T  ^'  '"  P"^*^  ^'''^'  *•»«  "™™^  wasre<i«ired  to  make 
wo  time,  mod  tn  the  manner  Btnteil  in  fKa  9fi»i.  .^.i:.-  -pal.  i  r   \^  . 


-the  time  .n,^  in  «i>a  iw.  .T  .  "    "  "'^  ^  «»erci8e  itB  right  yrtlua. 

-tiio  uui*.  .ud  in  ihe  manner  stated  in  the  28th  section  of  the  Act.    The^ssured 
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luu*       a^ems  to  have  sworn  to  his  loss  by  attorney.    That  is  to  say  he  never  swore  to 

'^'teiS"-"*  '*  ."*  ?"'.  ^'^  **•"  *"°'"«y  could;  surely  not  make  oath  to  facts  known  only  to  the 

lwu«nceCo.  principal.     Then  a  Mr.  Annett  swears  to  the  value,  but  not  tjie  destructioa  of 

the  thing  insured.     [J^he  object  of  snob  a  condition,  which  is  evidently  to  put  the 

insurer  in  a  posiUon,  within  a, reasonable  time,  to  judge  of  the  facts,  is  obvrousjjE 

frustrated,  if  this  can  be  held/ to  be  a  compliance  with  it.     There  toist  ie  fair 

;  play  on  both  sides. 

Z«mie,  for  the  plaintiff  ,.  '  Action  dismissed. 

Liinii  it  Co.,  for  the  defendant?.  '  .    ■ 

(J.K.)      • 
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MONTREAL,  28tb  JUNE,  1878. 

Coram  Johnson,  J-: 

''  '  ■'  ■  .'• 

No.  238».' ■ 


^      £rowH  et  al. -vs. 'Archibald  etql. 
Held  :-Where  wverai  pewons,  trustees  of  an  insolvent  esute  under  a  deed  of  composition,  which 

* t™.»w  v"'/?'!'^.*''^'"'  "'  ••'**P*  """•  '"«"«^  promissory  notes  with  the  words     , 
liable.  ^'"'^C./D.  Edwards"  after  their  signatures,  that  they  Ket«  personally     > 

Johnson,  J.  The  action  of  the  flaiotiflfe  here  is  against  the  mikers  of  five  pro- 
missory  notes,  signed  by  the  defendants  in  favor  of  Charles  D.  Edwards,  and 
endorsed  by  him  to  the  present  holders.     The  pleas  were  that  Edwards  had 
become  insolvent,  and  had  made  an  assignment  to  Perkins,  and  afterwards  made  a  . 
deed  of  composition  with  his  creditors  under  which  the  defendants  were  made 
trustees  of  the  estate,  while  he  himself  carried  on  the  business ;  but,  being  unable 
to  meet  the  terms  of  his  composition,  the  official  assignee  re-took  the  estate-  and 
that  the  defendants  wgre  called  upon  by  Edwards  to  sign  these  notes  to  enable 
him  to  get  coal  that  he  had  bought  from  the  plaintiff,  and  signed  them  as  trustees 
and  so  limifed  thdr  liability.     The  plaintiff  answers  that  the  notes  were  signed 
with  the  express  understanding  of  a  personal  liability  of  the  defendants,  and  with- 
o.ut  which  the  coal  would  not  have  been  delivered.    There  afe  two  points-  1 
As  to  the  personal  Ifability  of  the  defendants,  under  the  general  rule-they 
having  put  the  words  "Trustees  Estate  CD.  Edwards"  after  theit  signatures; 
and,  2.     Was  there  any  express  understanding  ?    Both  points  depend  on  the 
proof,  as,  no  doubt,  there  may  be  circumstances  that  would  exempt  them  from 
personal  liability,  and  there  might  also  be  an  express  understanding.     The  ques- 
tion IS  not  new,  and,  according  to  the  current  qfWKSrity,  turns  upon  distiaoUons 
thatare  sometimes  extremely  faint.    ThegenenTprinciple  is  that  there  is  personal 
liability,  unless  distinctly  excluded.     In  9  case  of  Rocker  v.  Leprohon,  in  Sep- 
tember  1876— W  Review,  it  was  held  by  the  majority  of  the  coui^  t|iat 'there 
^as  personal  liability,  even  where  the  debtor  gave  a  tolerably  distinit  notice  that 
he  intended  there  shi^pld  be  none.    It  was  the  case  of  a  registrar  suing  |t  return. 
ingoflSoer  for  the  pnoe  of  y  in  fumishinp;  election  lists,  and  the  ijetn».i« 
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officer  had  written  to  him  to  get  the  list,  and  said :  "  I  require  in  my  capacity  .         »  . 
.f  returning  officer,  &c."    I  thought  there,  there  waH  plain  noUce  Kc  " 

capacty  .n  which  he  acted,  and  in  which  the  other  consented  L  trermrlim   ''"'''^'''"''' 
ie  H    nVrJ'f''''^"''     A  more  recent  case  is  that  of  5„n.„":; 
^olpa  y^.  t^^^^^^^^  as  prt,.ident  Of  the  Montreal  Omnibu^ 

undertaking.     Tha^  judgment  was,  however,  reversed  in  Rcview-and  is  now      - 
before  the  Queen's  Bench.     That  wasan  undertaking  by  which  Kerr  hudaleed 

^  ^ttle  an  account  in  order  to  prevent  the  property^^the  company  (^^^^^^^^^ 
h   was  president)  from  being  seized,  and  the  plai„,?ff  had  abstaiLd  frl  S 
rroceedings,  and  the  property  had  been  sold  through  the  in.trumentali rof  rh 

defe„dant,andonthatgroundthecasewasdecidedag„insthiminrevier  m  ^ 
a^s  are  very  numerous  in  this  counCTp  and  in  England  on  this  subrecf  t  !  ^ 

alter  are  all  to  be  found  abbreviated  at  p.  102,  Shelford's  digest  of  case  law 

ofj^nt^k  companies,  under  the  head  of  liability  of  agents  si^nin^ 

Ae  ag^t  «  lound  personally,,  unless  on  the/ace  of  the  instrument  ;hkh 

It  IS  there  sa.d  that  the  cases  on  this  subject  are  somewhat  conflicting  and  no 

doubtthey  are  and  will  continue  to  be,  u„d,r  the  great  variety  of  dlVst^^^^^^ 
constantly  ansing  in  the  course  of  business,  and  under  the  different^S^^^ 
factspresented  todifferent  minds ;  for.  after  all,  this  is  mainly  a  qu    1  of  Lt  ' 

^ave  been  held  liable  contrary  to  their  intentionsj  and,  probably  to  obv  aHhTs 

nTb  r^'^T^'*''*.'"  *'*  Companies-Act  in  England  with  respect  tpote^ 

and  bills  of  exchange-in  language  which,  however,  has  been  held  tfdo  nothin  ■ 

™Z      L''^"",r'"'*  '^'  ''''  ""^  ^'^"'-    I"  »«»«  P'^^^^t  ca«e,  what  wal 

4dwl       ""**''  "^'^  '^'  '^*'^'"'^"*«  '^'^  **'«''g-    I'  was  a  deed  towhich 

-  it  def!;/";  '•?  ''  *• '  ^"*  P"*'  '•"  *''^'*«"  P"«««  of  the  second  part  .i        

wlSf^  •  It*™'*"^"^  the  third  part,  and  Perkins,  assignee,  bind  ^g 
himself  to  give  up  the  estate  to  them,  of  the  fourth  part.  Edwa^  «,ve  noti 
runningover  thirty-six  monthstohiscreditors,  whow^re  to  di«rar^ 

until  the  iMt  note  was  paid,  was  to  cany  on  the  business  undf  tie  LS 

:^i;e7tm?;^-'"'^"^"'''V*'^*^^ 

received  from  Perkins  as  soon  as  the  notes  should  be  paid.    The  cases  of 

•i'r;h;dV?°*f^''^"PP'^-    I°th«fi"t,  the  signature  was  !^or  BO  and 
^   (the  debtor),  sQd  itf^he  second  there  was  no  undertaking  at  all  b^  tJ«    -  ' 

Jj.tees,«id  the  question  was  only  whether  the  debtor  ooul,^^^,!^ 

^^d  divested  himself  of  hmestate.  and  that  the  defendant  I,,,  .v  r...u,  t„„„fi,  ? 


1  do  norsee  HoiFli  could  be  supposed  to  ask  them  to  bind 


/ 


^ 
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Brown  rt  ai.  Edwiirds'  estate,  alrendy  belonging  to  the  creditors,  and  held  by  the  defendants 

Arcbibiiidctni  in  trust  for  them.     They  had  no  power  given  to  them  by  the  deed  to  draw  or 

accept  tills.     The  mere  mention  of  the  fact  that  they  were  trustees  could  not  of 

\  <"ur8e  by  itself  make  their  contract  in  that  capacity.     As  creditors  of  Edwards 

-.   .  ihey  had  a  |)erPonaI  interest  in  the  success  of  his  business,  and  I  think  they  must 

be  held  to  Tiave  contracted  personally.     The  plea  is^  therefore^  dismissed,  and 

plaintiff  has  judgment.  " 

-4Wof^  <£•  Co.,  for  plaintiff.    ', 

Kerr  d'  Co),  for  defendants.       '  °         , 


4  V 
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.- .  MONTREAL,- 30th  APRIL,  1877.  ^  : 

Coram  JoiTNsoN,  J. 

;.,    ■.         "  ■    :    '      ■    ■    ■      -No.  662.-,  .'-■'.  ''  \     •■ 

Green  et  v'ir  vs.  The  tity  of  Montreal  x     " 

:   .  ■ '         •  ■         •    '  ;      >  •    \ ; 

A  c)aase  in  the  City  Cliartdr  makes  koo^s  and  chattels  founa  in  the  poesession  of  tboee  Indebted  to 

-  tbe  «ity  tor  taxes  and  aswetmente  liable  to  seizure.  * 

/UKLp:— Where  goods  b^looRingto  plaintiiT,  siparfedebiens,  were  seized  in  the  conjugal  domicile 
for  taxes  due  by  ber  hubband,^  that  the  gpocfs  were  not  in  the  possesion  of  the  husband 
within  the  meaniiig  of  the  Statute.    Cohabitation  does  not  destroy  the  pos«e««io>»  sij/«r<!e 
,       .      irbich  pertains  to  the  wife  B^parfe  tie  biens. 

'^  .        »  ■■-  ,1  .  ^ 

•  Per  Cubiam.  This  is  a  proceeding  for. an  injunction  taken  by  the  plaintiff, 
wh«4s  the  wife  tfparie  of  Dr.  Utley,  to  stop  an  execution  for  taxes  due  by  her 
husband  to  the  Corporation.  The  power  given  to  the  city  under  the  88th  sec. 
of  the*  Statute  (37  Vic,  c.  51)  is  to  levy  by  warrant  from  the  Recorder's 
Court  in  15  days -after  demand,  "froIJ^the  goods  and  chattels  of  the  person 
bound  to  pay  the  same,  or  of  any  goods  and  chattels  in  his  possession  wherever 
the  same  can  be  found  within  the  city,  and  no  claim  of  property  or  privilege 
thereoft  or  thereto  shall  be  available  to  prevent  the  sale  thereof  for  the  payment 
of  the  assessments,  taxes  or  duties  and  costs  out  of  the  proceeds  thereof." 

The  plaintiff's  requete  sets  up  that  some  furniture  belonging  to  her-hss  been 
seized  by  warrant  of  distress  issued  from'  the  Recorder's  Court  to  a  case  where 
the  Corporation  is  plaintiff  and  Dr.  Ulley  defendant;  that  the  debt  was  incu^ 
red  by  Utley  as  tenant  of  an  office  in  St.  James  |^eet,  for  which  she  is  not 
responsible,  and  her  property  ought  not  to  be  sol^tp  pay  it:  The  defendant 
pleads  that  the  warrant  has  b^cn  legally  issued,  and  Tegally  executed  ^y  seizing 
.moveables  in  Utiey's  possession,  in  a  house  rented  by  him',  and  having  his  name 
on  the  door,  and  that  the  effects  seized  are  not  the  plaintiff's  property^  but  were 
bought  with  her  husband's  money. 

The  fuctQ  of  the  case  are  established  by  written  admissions.     They  are  that 
the  debt  for  which  the  seizure  was  made,  and  also  another  debt  for  a  larger  sum, 
.  are  due  by  Utley  for  taxes  and  assessments,  which  h|p  became  liable  tq  pay  to  < 
the  city  while  he  kept  an  office  at  194  St.  James  street  for  the  practice  of  his 


profession  as  a  physician,  and  while  the  residenpe  of  the  plaintiff,  hvt  l^uebalid'^ 
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1  'ei°irr!«'^"         '  °r''"»i°  «  Pl"«  «»  «••  Joor.    That  bef„„ 
use  ,e,.ute  the  ogi«„  go,  „„,iee  thal.tte  f„,„i,„„  ^d  nerer  b«„  in.  Si 

wu.„  the  property  of  the  debtor,  the  admission  settle^  that:  thev  were  tl.., 
P^perty.ofh.s  wife  beyond  doubt.     TlTe  only  q„esti  „   is    s    7tL  deb      . 
orsp   session,  because,  if  that  is  elear.  itexdudes  the  privilege  of  the  propriet 
Tt^re  was  made,t  the  husband's  Uicil..  and  the  Sfe  u^uJ^t ' 

wport  of  that  case-  bnt  fiv,™  *i,.  !i  "««"«»?•,  There  is  no  authoritative 
w«  a  JnlS  bv'a  ~f.  f  "^rP*' «*"«'*  H^  be^w  me.  I  see  thatit 
^njugaCdom  oUe     There  wt  ^  ^?  *'''*  ^'''*  ^^"  ^^^  ^'^^  *•«"  '•»  *e 

Judges  witEo^  T  "r        ^"^"'"^  ?ascherea^,%w^er,  dissented,  and  all  the       ' 

*o  pay  Se  debt  of  fn^he?    '^vX'  ^n^*""'  '''^^  ^""'-^  °«*  '»*^«  «>««»  ^ 
-ion  of  the  hu  iln^^^^^    ^W.''o<»oubt,iftbeywere«i)tedintheposse8- 

I-  pit' he   W^ tS:  Z  :rn  «^  *«  ^-5*  «  »"•*  ««»  ^eld  they'iere.     ^ 
%  frf^nr^lTtu^lt.:^^^^^  regardinKthe  privileges  of 


FOFrtt  or«M«pZaKei7and  the  subJMt  is  t,«,ted 
Frer     "^    ' 


«o«emrrenM  Docks.    (See /*o««,  prm%w  cUypo^^ae,, 


Urcen  et  vlr  ' 

VI. 

Tho  City  of 
Uontreal. 


--r— j-- 
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°    >te''''   '°'"  ^'^«^'  '*^  *'  ""*■'  »M'Pe"'li  Regime  hjrpothdoaire,  vol?  1,  p.  19,  etseq. 
The  o^y  of    Comm.  OD  art.  2098  CC/)     Ii^  the  present  case  there,  is  no  evidence  beyond  the-  ' 
admiseioD  ;  but  the  adniisBion  sajs  these  are  the  same  tbiqgs  that  the  plaintiff  " 
acquired  at  a  Sheriff's  sale  of  heir  hi^cAjaad's  effects^  and  that  they  never  were  in 
Iris  oflSce.     A  /emme  aiparie  certainly  has  a  legal  posutiion.  tiparie^    The 
authority  cited  from  Persil^to  the  effect  that  the  wife  must  show  these  things 
were  bought  with  her  own  money^and  that  they  will  be  presumed  to  have  been 
80  with  her  husband's,  has  no  application.     Persil  is  treating  ot  N8.  2,  df  Art, 
2098,  CC.  which  gave  a  privilege  to  the  trisor  public  tur  tout  let  hieng  meublea 
trouvis  dans  les  maisons  d'^abitation  des  comptables  (which  the  S„tatute  Jbefore 
me  d9es  not  do;  bat  only  on  those  in  the  debtor's  possessidin)  and  the  reason  in 
France  is  stated  by  Persil,  vol.  1,  p.  22,  to  be  t^at  they  may  be  lUj^xHwd  to  have 
been  purchased  with  tjxe  public  money — particularly  if  bought  since  the  compt-« 
able'^  appointment  to  office.     That  authority  doef  not  reach  the  present  case." 
Under  our  rdgime  the  possession  of  the  /emme  tiparie  is  a  pofteuion  srparie, 
and  her  postetsioii  stpdtie  is  not  the  possession  9f  the  husband^  and  canndt  be 
so  in  th«  very  nature  of  things,  while  it  2p  hers.    The  very  idea  involves  a  con- 
dition and  an  absurdity.     Supposife,  for  instanc^^that  these  taxes  had  been  a 
epftrate  debt  of  the  wife,  could  it  be  contended  that  t^e  property  she  had  bought 
'  Isi  not  in  her  possession  so  that  it  could  be  seized  and  sold  for  her  separate  'debt, 
notwithstanding  her  husband's  co-habitation  ?«.  Assuredly  not.     Since,  then, 
their  rights  of  property  are  distinct,  it  follows  that  her  possession  caifinotalso  be 
^  T^uttpossession^n  the  sense  of  the  law ;  o^  else  a/emme  tiparie  can  bave po  sepa-' 
^^P^^fMe^tfODierty,  for  in  moveables  possession  is  title,  and  if  he  has  post^ion  he  has . 
'     /  also  pmumable  title;  anil Athey^ cannot  both  have  a  separ&te  title  to  the  samft 
^i^r  thinj^sij  It  follows,  therefore;  that  the  husband  In  this  case  had  na  possession  ' 
^cep(/ tjbe  inevitable  appeanmc^  of  it  arising  from-co-habitation.     I  am  not  in  a 
'  \     positirajto  state  from,  the  report  of  Walker's  case  what  was  the  proof  of  the 
husbiiad's  possessiod there;. nor  do  I  take  upon  myself  with  such  insufficient 
I        information  to  say  whether  or  not  my  view  would  agree  wit)i  that  of  the  majority 
in  that  case ;  but  certainly,  however  necessary  this  la<r  may  be,  it  is  a'  very  severe- 
one,  and  ;must  not  be  stretched  to  violate  the  laws  of  property,  or  to  make  out  -  ■ 
of  were  co- habitation  and  the  appi^ent-  and  unavoidable  co-possession  arising  fi'oxa 
it,  a  possession  by  the  husband  alone  th«t  would  liave  the  effect,  under  the  statute, 
of  taking  t^e*  property  of  a '/emme  tiparie  to  pay  his  individual  liabilities. 
«  Judgment'for  plaintiff  against  the  city  with  costs,  and  against  the  other  defend-  ' 
ants,  who  have  riot  contested,  without  costs, 
^oufrc  (fe  Co.',  for  plaintiff.    (  •  '   .      t 

.      i?..a)y,  Q.  C,  for  defendant..  /      ' 


^ 


iSf""  '^"^''^^^^-f^^Jl^l^X^,-'^^^,   '  "  ■'t, 
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MONTREAL,  30th  MAT,  1877.  ■    "      A 

^  •  Coram  Johnson,  J.  ' 

No.  1375. 
JJelaney  vs.  i^azaruf. 

Per  Cc^M.    This  is  a  very  hard  case.  '^A  lady  sue6  a  pawnbroker  for  tha 
vaue  oi:spa.e  articles  pledged;  and  he  pleads  that  they  Te™  bi JaH  lly 
?helcTLl"*  -"^"^!tr  *"•  ^"  P"*'  -^'^l>«t  thereUhe   s  nt  1   b  ^ 
lmTlnl^7        T''''^'^''''^'^^^  The  larceny  waa  com: 

^rlT^r..?     ""''■''''*  "**  "^'''"'-'^  P*^'^«°<«  «<>«•«»   have  fores^n. 
and  a  S,  V  ""      T."  *°  ^*"*  ^'*"  *"^^"  ^<»°»  *»>«  'l^^nd-'^f  8  pocket,  ' 

and  a  wax  wnpresaion  of  them  made,  and  then  returned.    The  night  watEn 

Self '"^/r*"  "'"^^  «t  night,  and  wentoff  next  SinTatfi^ 
^^l^lZw  T^nT  '""'"*'•'"  °^  ^"^  *>^  ^''^  ^J"'*-"" '««-«  no  doubt  of 
aSv?  A  \f  !?\°^"*''"^-^  The  question  is  one  of  law.  lathed 
..J,ihty  ?  As  I  have  sa.d,  the  circumstances  admit  of  no  dou^:  and  I  do  n^ 
th.nk  the  law  does  either.  The  pawnbroker  is  not  liable  witLtnegHr-  ' 
Story,  338    says:     "  Thettue  principle  th,t  seems  to  be  established  rt^e 

whh  J  »f '      V       T".""?  ''^  ""y  °'6''eence.  the  bailee  is'responrible  :  if 
without  any  negligence  he  is  discharged.     Ordinary  diligence  is  Tdisprov^d 

mn  presumptively,  bymere  theft ;Mt  the  proper  cLi  musri^^^^ 
:S'm    '?haZrT?.  ^«^"*''«  J-^^'-trinetowhictthei:::.! 
ti  s.  l^rl       !  "'  ^'"  •"•'  ''^''^'  "^*^'  "^  >»^«  «»"«y  of  the  authori- 
D:  .f  i  •  """^  rationaland  convenient.-    At  No.  339  :     "  Another 

duty  of  the  pawnee  is  to  setiirn-the  pledge  and  its  increments,  if  any  ,5^^^^^^^ 
^tSiS::?r''    ^V--*^»^«'>»orduty:isl^law^;t^:,^   ^ 

"  221  ^' ^"°'"'  '*''  """^  *»»•  French  law  also,  and  the  pawnefe  h^  an  action 

^  b^n  1^  by  theft  with*t  negligence  on  his  ,;a||^^ihie^NanUsim^ 

dif^^i^r^r"  '*'''  '"^  ''••  P""'"''  *^^«^  *^«  Code,  Wfind  the  case 
S^.   j;^"".'^^^.'"'''-  1072.  1150,  ,nd  1200.    Art.  1072  ^^ 

here  is  no  liabihty  wh«re  the  ioexecutipti  of  the  obligation  is  caused  bv  a  for. 
-    .tons  event,  or  by  irresistible  force,  trithout  fault.  ^Article  1167mii  "h; 

^1'"'"'?'*  *'"  '!'  ^^^^^  ^^  tb«  th-g  deposited,  only  b^e  of 
«tf^°"^"'.u,'^*-  120<^-y«thatwhentheperfonuanceif  theolS: 
pjion  becomes  impossible  eithe^  by  reason  of  the  perishing  of  the  thing,  or  an  r 

mrnlTr-.^fr  "^'"^^  ^^h^"^."  norresponsible  ude^h«  Z 

fy  ly  bound  himself  for  ibrtnltooVVvents.    Air  tlT  modern  authoiB  JZ 

,  theft  as  a  ca,/ortuit.    I  have  .aid  this  is  a  hard  cai^.  and  so  it  is  CZ  ^Z 
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that  the  plaintiff  must  lose  her  property  without  her  fault ;  but  how  much  harder 
would  it  be  for  the  defendant  if  his  debtors  could  hold  him  liable  for  all  thd 
property  which  in  their  own  pofsesnion  would  have  been  equally  liable  to  be  stolen, 
and  probably  much  more  so,  merely  because  he  had  jent  them  money  on  it,  and 
without  any  fault  on  his  part  ? 

I  ■  Judgment  for  defendiint. 

A,  Gih'na*,  for  plaintiff. 

Kerr  d-  Co.,  for  defettdant. 

(J.K.)      ,„ :         '  ..  \ 


COV.R  SUPEUIEURE,  1878.* 

MONTREAL,  9  JUILLET,  1878. 
Coram  Papinkac,  J. 
No.  ai96. 
Turcotte  vs.  Regnier,fih.    - 


^^ 


JUOK  :— Qu'une  Mtion  de  |«7  orlgln^e  k  l«  Cour  8up<rieure  p«r  capiat  ad  reii>ondendum  dumcnt 
extout^,  mats  dont  d^iistement  est  sub^t^qn^ mment  fait  par  le  deql>ndeur  le  Jour  du.rapport 
de  telle  action,  ne  p«ut  etre  conttnute  devant  ee  tribunal  qui  n'a  alora  auoune  Jurldictiou,  et 
doit  etre  r«nvoyie«auf  au  demandeuri  se  pourvoir  devant  le  tribunal  competent. 

Le  18  mai  1878,  le  demandeur  poursuivait  pour  $67  mais  instituait  son  action 
ii  la  Cour  Supdrieure  par  capias,  sur  le  fait  que  le  d^fendeur  quittait  la  Pro-, 
vince  de  Quebec  pour  aller  resider  a  Manitoba. 

Le  6  juin,  jour  mdme  du  rapport  de  I'act^DD,  le  d^fendeur  oomparut  par  son 
avocat  qui  alors  re^ut  signification  d'un  d^istement  du  captu«  seulenient,  le 
'  <lemandeur  continuant  BOB  recours  sur  I'aotioii  ielle  qu'intent^e. 

Le  d^fendeur  par  exception  d^clinatq^'d  plttid^ffljgi,  par  tel  d^sistement  do. 
capias,  qui  n'^tait  que  I'accessoire  et^^ul  donnait  juridiction  &  Taction,  la 
Cour  Sup<$rieure  n'avait  plus  telle  juridiction  et  le  d^fendeur  ne  pouvait  etr& 
dds  lors  appeld  ou  oontraint  jl  s'y  defendre. 

Le  jugement  de  &  cour  a  ^t^  oomme  stiit : 

La  Cour  etc.  :  oonsiderant  que  le'copto*  ad  retpondendum  accompagnant 
Taction,  seul  pouvait  donner  droit  au  demandeur  d'intenter  son  action  devant 
^iteCour  Superieure  pour  la  6omm&  demands  qui  n'est  que  de^67.t)0,  et  qu'il 
n'est  pas  prouv^  que  le  demandeur  eat  rapportd  son  action  en  cour  avalit  de  se 
.d^ister  du  dit  capiat  ad  respondendum,  maintient  la  dite  exception  dedina- 
toire  et  met  en  consequence  le  defendeur  hors  de  cour  aveo  depens  contre  le 
-deoSandeur,  la  cour  r^servant  au  demandeur  le  droit  de  se  pourvoir  devant  le 
Iribunal  competent. 

Action  d^bout^e. 

Thibauh  dk  Messier,  your  \e  Aemmxiear.  > 

,     A.  H^.  GVcntcr,  pour  le  ddfendeur. 
1 .       (A.  W.O.)      ■•        .,'...-,.  .^-.:   ._':'L:_^; ^ _,:„/„._(..  ■■_-.^l/:.„^^^ 
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MPNTRBAL,  16Ta  uePTEUBiJ||il876. 


CoramDonwf^,  C.  i,  ^o»k.  J.,Sanbobn,  J.,T«8,eh,  i.,  .„d  B4lano,b 


J.,  acf  hoc. 
JOHN  R.  DOUOALL,  WAl., 

Ajni  ■-.:. 

THE  (JUEEX, 


PutMTirrs  iR  EftBOR ; 


■i'i.  .  vP«W«DAllT,IK  EbBOB. 

•      °""*  "?rwlrf!lttt.'"'  ""  ^r*  **"""*  '•"'^■•'•yo"''  the  «eor4ft,r  wh.t  took  pl.ce  .t  tb^ 
trl»l.  .Dd  •Odtviti  purporting  to  eontr.dlct  the  record  ■*ln«dmii.lble 
a.  The  note,  t.ken  b,  the  Judge  pre.ldlng  .t  the  trliU  do  noffori  ^^  onhe  record; 

Sanborn,  J..  This  U  a  writ  of  error,  and  thefplaintilfe  in  eri^r  have  assigned 
nme  rea«>n8  why  they  should  obtain  relief  froril  the  jud^ent  «ndered  on  the 
I  A    .7^  Sefmber,  1874,  condemning  the  said  plaintiffs  in  error,  John, 
,  Bedpa^  Dougal  and  Jan.es  Dougall.  to  pay  severally,  to  wit,  John  Redpath 
Dougall  sixty  dollars,  and  the  said  Jan,e,s  Dougall  forty  dollars,  to  Bfet  ?! »i«rty 
upD  a  verdict  rendered  against  them  for  libel.  The  first  reason  assigned  IH  becausi 
their  motion  for  a  new  trial  was  rejected.     Without  deciding  whether:  ^nder 
cLTTu      A  "^  '^-   «>»«»i»««io«  of  the  Queen's  Bench,  Cfown  side,  the 
Court  could  under  any  circumstances  entertain  such  motion,  it  is  sufficient  to  ^y 
that  all  tfie  grounds  urged  in  support  of  the  motion,  except  one,  ar^  alleged- 
Illegal  rulings  oF  the  presiding  judge  upon  matters  of  evidence.      Section  80  of 
our  Crimind  Procedure  Act  expressly  declares  that  no  writ  of  error  shall  be 
allowed  in  any  criminal  case,  unless  it  be  founded  on  some  question  of  law  which 
Zrt     n -^     !°  "^rr'^f  ^hich  the  judge  presiding  at  the  trial  refused  to 
3*,       VT  '°  '^'  motion  for  a  tiew  trial  that  the  Judge  «fttsed  Uy 

reserve  any^of  these  questions,  and  we  cinntfHake  cognizance  of  them.  Further 
tt  S««-"a  T  r  T  ^^"'^  ""'  "^^'veno  means  of  judging  upon 
^jyi  .  t    "  the  other  ground  of  md^on,  that  the  verdict  wasnot  oueof 

*d,  4th,  5th,  6fl,  and  7th  reasons  assigned  have  reference,  to  alleged  illegal 
rulings  of  the  presiding  Judge  on  questions  of  evidence.  In  fact,  they  are* 
repetition  of  the  reasons  given  for  the  motion  for  a  new  triaL  It  is  simply  im- 
^ble  lor  this  Court  to  give  any  opinion  upon  these  ruUngs  as  we  are  nbt  in 
possession  of  the  notes  of  evidence  taken  at  the  trial,  and  there  is  nothing  in  the 
recprdtoshowthatsuohmlingsweremade.     The"  eighth  reason  assigned  is  that 

ir  k'  """"  ."''*  *^"  "^  "  «""*'  "  **"*  "  "«*  ^"  The  record  show? 
nodiing  but  a  verdict  of  "guilty."  We  cannot  look  at  ih\  affidavits  of  person, 
as  to  what  took  place  at  the  trial.  The  record  U  the  onlyWthentio  account  of 
It  and  the  only  thing  by  which  we  can  be  guided.  The  ninthiround  is  that  the 
Honorable  Judge  presiding  refused  to  reserve  any  of  these  que^ons  raised  as  to 
evidence,  although  requested  in  writing  to  dp  so.  This  is  a  matter  that  liiight 
be  considered  under  a  Wri^  of  error,  as  is  ii^ed  by  the  80th  lection  of  tfie 
Uimmal  Procedure  Act,  to  whlcMdbrcDca ha.  bcennwde..  ThiT^uit,  huw- 
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ever,  can  only  ucerUin  th»t  luch  request  wai  made,  iby  nfennoe  to  the  record 
aont  up,  and  can  only  detMrmiiiie  upon  the  reaaonablen^a  of  the  refusal,  by  proof 
of  tender  of  auoh  evidonce  aa  was  alleged  to  have  beeu  ruled  out.  The  reOorJ, 
aa  sent  up  to  us,  does  not  eatablish  these  facta..  It  ia^plain,  then,  vi  the  Court 
upon  writ  of  error  can  only  consider  what  appears  upo^  the  face  of  the  record,  it 
has  nothing  to  act  upon.  The  allegations  oonUine^  in  the  several  reasons 
aasigned  for  reversal  of  the"  judgment,  so  fur  as  the  j-eoord  proves  them,  are 
unfounded.  It  is  first  to  be  observed  that  thia  Court!  in  adjudicating  upon  a 
writ  of  error,  haa  no  appellate  jurisdiction,  and  it  ia  a  jwell-settled  doctrine  that 
in  error  the  Court  only  takes  cognisance  of  what  appears  on  the  face  of  the 
record.  Bex  vs.  Fadennan,  4  New  Seas.  R.  161 ;  Arjshbold,  p.  186.  Melliih 
vs.  Richardson,  2  M.  &  Scott,  191.  Babinas  va.  R^nam,  14  L.  C.  R.  71. 
Wheelan  vb.  Reginana,  28  U.  0.  Q.  B.  139.  Aa  to;i<hat  should  constitute  a 
record,  thepe  is  great  uncertainty.  Bishop  says  (1  Pnxiedare  1,153)  :  "  There 
is  no  subject  relating  to  the  law  of  criminal  procedure  upon  which  it  is  so  difficult 
to  aet  down  anything  as  positive  law  as  the  subject  of  thp  record."  Cbitty  sudh 
up  the  contents  of  a  record  in  a  case  of  felony  aa  fallows:  "  It  states  tlie 
session  of  Oyer  andTTerminer,  the  communion  of  the  jutiges,  the  presentment  of 
the  oath  of  the  grand  jurymen  by  name,  ^e  indictment,!  the  award  of  capiafl  or 
process  to  bring  the  oflFender,  the  delivery  of  the  iiidi«tment  into  Court, 
the  arraignment,  the  plea,  the  issue,  the  award  of  jury  process,  the  ver- 
dict, the  asking  of  the  prisoner  why  sentence  should  not  be  passed  upon 
him,  and  the  judgment."  '  1  Chitty>  Criminal  Li^,  720.  This  subject  was 
fully  discussed  in  the  caae  of  Babinas  va.  The  Queen,  decided  by  this 
Court  in  1863,  and  four  out  of  the  five  judges  appear  to  have  been  of  the  '' 
opinion  that  the  notes  of  evidence  of  the  presiding  Judge  form  no  part  of  the 
record.  This  dietnni  is  in  accordanfe  with  Chitty.  Speaking  of  judge's  notes, 
he  says :— "  In  order  to  enable  the  presiding  judge  to  sum  up  the  evidence  with 
aoenraoy  to  the  jury,  he  ought  to  take  notes  of  the  proofs  adduced  in  every 
part,  of  the  proceedings.  And  this  is  the  more  necessary,  as  these  minutes 
frequently  become  important  documents  in  a  remoter  stage  of  the  prosecution, 
as  where  the  cause  is  removed  by  cerh'or^n'  before  sentmce,  where  a  special 
«ase  is  carried  up  to  the  Court  above,  or  where  an  applioation  is  made  for  a 
pardon.  In  these  and  many  other  cases  theee  notes  are  examined  to  show  the 
ciroumstanoes  of  the  prisoner's  guilt  and  how  far  the  aggravations  or  exeiiaesof 
the  oasd  ought  to  operate  in  dispensation  of  justice  or  extension  of  mercy.'' 
1  Chitty,  Crim.  Law,  633.  The  judge's  notes  remain  with  him.  The  pro- 
-oediiro  that  forms  part  of  the  record  is  what  is  entered  by  the  clerk.  Acoorduig 
to  Bishop,  it  is  great^  in  the  power  of  the  presiding  judge  to  fiontrol  the 
reoord,  and  it  would  seem  by  the  terms  of  the  80th  section  of  the  Crim.  Pro. 
Act,  if  any  question  is  sought  to  be  reserved  and  the  judge  doolines  to  reserve 
it,  that  it  may  be  put  on  record  and  form  part  of  the  record  to  be  taken  cogni- 
sance of  under  writ  of  error'  It  was  held  in  Bex  vs.  Carlisle,  Q.  B.  and  Ad- 
362,  that'matter  of.  record  must  be  proved  by  the  record  itself,  not  by  anything 
/xiiunde.  ')It  is  not  neoessar/  or  pertinent  for  the  Court  to  pronounce  any 
opinion  upon  the  questions  presented  by  the  reasons  assigned  by  the  p^iintifr  . 
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error  upon  ,,  t  .ppe.r.  upon  th.  fee  ofThe I'oH  ^"^^    .^,1;;  •"  '"-- 
J  he  Clerk  .how.  no  def^^t  in  .ub.t.nce  or  irreguLrity  of  Zedure    n  !h! 

the  reaion.  M«,«ned  generally  .pp«ar  -sTto  be  foundetl  upon  fact,  of  record 
con.«,ueDtlj  the  judgment  niu.t  be  .flSrnied.  .  ' 

/>o«^re  .fe  go.,  for  the  plaintiff  in  irror. 

C«r/.r,  <2.C.,  and  Aerr,<?.C,  for  the  Crown.  - 

(J.  K.) 


N,    ■ 


SUPEBIOR  COURT,  M77. 

MONTREAL,  i8ia  DECEMBER.  J877.  ' 

Coram  Dobion,  J. 

No.  1275.  ^ 

Homier  vt.' Broiteau  et»\. 

Thi.  wa.  an  action  by  the  awignee  of  a  debt  under  a  deed  of  tran.fer  .eain-t 
the  assignor  and  the  debtpr  jointly  anJhwyerally.  ^ 

The  plaintiff  in  hi.  declaration  .imply  invoked  the  clause  of  ^n,„ftV,/o«m.>' 
et/are,aio^r  conUined  in  thi  deed.  jrithouValleging  in  any  w.y  that  he  had 
,  pr^Tiously  diseased  the  debtor,  or  that  he  wa.  indent.  ^ 

The  a..,gnor  (Morin)  conteeterfthe  actio*  and  denied  .11  prewnt  liabflity. 
The  Court  di.mi«ed  the  action,  awigning  the  following  reawn.  :-        ' 
CouMd^rant  que  le  vendeur  d'une  crAmce  ayec  promesse  de  garantir  four- 

Si^  tr;     '  "'  "^T^  '"  "'^''^""^  ^»  dAiteur«ulSZ     tt„ 
oblig6  direct  au  paiement  de  la  wmme  transports  ;  •  ' 

<ieur,  quant  au  di»  d^bndeurMoriD,  tveo  d^pen..'  ;  ««n«n 

^rchambaultd:  David,  fyrfUntiff.  -  Action  di»u»ed. 

^«>«<«<fe<?foft«,.Afy,  for  defendant  MoriD.  ' 
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COtKtr  OF  QUEEN'S  BENCH,  1878. 

llbNTREAL,  33ko  lfAtCH„1878. 

*€oram  Dorion,  C.^.,  ^Iouk,  Ramhat,  Tiuibb  JJ.  and  TAsciiEaiAu'J., 

/ad  hoc. 


IllLD  i— Thkt  iMve  to  ippetl  to 
Qu«beo,  will  Iw  nr«iit«d 
from  the  Mme  Judg^anl 


No.  168.  V   . 

THE  CITV  OF  MONTREAL, 
ART 


DEVLIN, 


ArriLLAHT ; 


RUPOIIOINT. 


till) 


Priry  Couj^ill  ftpm  aJadKinMit  oftht  Court  of  Qumo'*  B«n«h, 
altliouKh  tbe  oppofit*  party  tiai  •Irttdy  obtained  Imts  to  appeal- 
to  the  8upr«m«  Court  of  Cuuidii.     J, 


Dorion,  C.  J.,  in  rande  ing  the  judgment  of  the  Court,  made  the  following 
obaervations :  ' 

^Upon  an  action  instituted  by  Mr.  Devlin,  the  Su|ierior  Court  has  ooodemned 
the  City  of  Montreal  to  pay  to  the  plaintiff  a  aum  of  $11,000.  Botli  parties  be- 
ing dissatisfied  with  this  judgment,  each  of  them  brought  a  iMsparate  appeal. 
This  Court  on  the  13th  insCunt  relueei)  the  amount  of  the  judgment  rendered 
by  the  Superior  Court,  and  dismissed  the  appeal  of  Mr.  Devlin,  who  was  con- 
demned to  the  costs  of  both  appeali. 

On  the  same  day,  the  City  obtained  a  rule  for  leave  io  appeal  to  the  Privy 
Council.  This  rule  was  returned  on  the  16th  instant.  In  the  meantime  Mr. 
Devlin  presented  in  Chambers  ti^o  petitions  to  be  Allowed  to  appeal  to  the 
Supreme  Court  from  th$  two  judgments  rendered  on  the  13th,  and  the  appeals 
were  allowed. 

Yesterday  Mr.  Devlin  showed  oauso  upon  the  rule  obtained  by  the  City  for 
loavo  to  appeal  to  the  Privy  Council,  and  hac  objected  to  its  being  granted,  be« 
oanse  an  appeal  having  been  allowed  to  the  Supreme  Court,  no  appeal  pan  be 
taken  to  the  Privy  Cotinoil,  il't  least  pending  the  appeal  to  the  Supreme  Court 
The  law  with  reference  to  suoh  a  ease  as  this  is  most  unsatisfactory. 
By  section  17N>f  the  Suprem«  Court  Aot,  an  appeal  lies  to  the  Supreme  Court 
from  every  jiidgment  rendered  by  ihia  Court,  in  every  case  wherein  the  sum.  or 
value  of  the  matter  in  dispute  amounts  to  t2000  or  more.    This  appeal  jnust 
be  allowed  by  tbe  Court  or  a  judge  within  30  days  from  the  pronounoingoC  the 
judgment    The  Aqt  contains  a  provisitfli  that  the  judgment  of  the  Suprame 
Court  shall  be  final,  and  that  no  appeal  shall  be  brought  from  suoh  judgment  to 
her  Mqesty  in  Council,  except  b^  virtue  of  the  exercise  of  Her  iioyd  Preroga- 
tive.    The  Apt  dontains  no  suoh  provision  as  regards  appeals  from  the  judgments 
ofthifrCourttejHer  Majesty  in  Her  Privy  Council,  and  article  1178  of  the 
Civil  Code,  giving  suoh  right  of  appeal,  has  not  been  revoked,  but  has  be^n  con- 
sidered as  still  in  foroe,  both  by  this  Court  and  by  the  Privy  Council,  in  several 
tases  which  have  been  taken  to  appeal  and  adjudicated  upon  since  the  establish- 
ment of  the  Supreoie  Court. 
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It 


the  Privy        •^' 
S  Devlin. 


to  ...ow  a„  «p^.,  eo  the  Supreme  Court.  L  orHg  "T^T  Z  Z" 
n..k.„g  ihe  .ppii^Uon  .n  .ppe.l  wWch.he  I.w  g..e  hia..     T^jle  i„S 

-y1  -  -In  an^^n  ,^  n'  'V"  '""''"''''  "  ''""  ^^P-""  ^'-'^  Act,  .„d 
Tel  ™„d  "  /^  /"  ""  ^'J'"^  '"  "«'  ''"-J  Council,  froD.  fin.l  „dg. 
menu  «ndered  in  .ppo.1  or  error  by  the  Court  of  Queen'.  Bench Srdlr 

TulXXX  •• '^  "■"'  ^" ''"'''  "^^^"  ^^^  •"'"  -  -'- "' «- 

The  present  ei«e,  involving  several  tho'u«ond  dollurp,  is  one  in  which  an  «nn„-l 
clearly  he.  to  the  Privy  Council,  and  .he  question  nrL  whether      nCur  I 
.oy  «u  honty  either  to  deny  altogether  or  to  .u«j.nd  the  exerci^      .  r  ^  t  of 
appAl  to  which  the  parties  are  entiUed  by  law. 

To  suspend  the  adjudication  upon  the  rule  for  leave  to  appeal  until  .he  case 

^9  determined  by  the  Supreme  Court,  would  be  equivalent  Vo  a  denial  of  t"o 

appeal  for  the  Judgtnent  of  the  Supreme  Court  would  be  final,  and,  were  t    ot 

final.  ,   could  not  be  .n  the  power  of  this  Court  to  p^  an  appc-al  to  the  PrJ^y 

x:;i;  ^::r"  -' '''  ^-^'^-^  ^-^  -^--^^^^  ^^^  i--- 

Whatever  may  be  the  inconveniences  resulting  from  the  allowing  in  the  same 
case  a  douWe  appeal,  one  to  th«  Supreme  Court  and  the  other  to  the  Privy 
Council,  and  we  admit  they  cannot  be  inconsiderable,  yet  it  seems  that  under 
the^prcsent  state  of  the  law  it  is  impo«^  for  this  Court  either  to  rtjfuso  the 

hall  be  bound  to  carry  their  apM,  or  even  to  suspend  the  application  ofle  ^f 
<hm  which  in  reality  would  have  th«  same  effect.  We  cannot  sa/  that  the 
City  of  Moptreal  shall  be  depri,«l  of  its  appeal  to  ^he  highest  Court  'itablish^ 
^rcv.^^  judgments  of  tWsCourt.  And.  if  one  of  L  parties  mus^t^  ^ 
Ijrivcd  of  his  appeal  to  one  of  the  Courts,  it  seems  it  should  not  be  the  partv  who 
made  the  first  application  and  sought  to  appeal  to  the  Court  of  last  resTrt  We 
have  ^ot  to  reform  theTlaw,  bat  to  apply  it,. 

n.^\Tl'^l'  '"""^'T  *""*"°  "'•'""^y  *°  ™^  *^°*  M'-  Devlin  eannot 
toT  pVvytlcT  ^--?'^^-  '>^«  t^-  P-y  wishe,  to  appeal 

In  the  exercise  of  that  extended  juriadiotion  which  b  oohferred  on  the  Su- 
preme  Court  and  on  the  Privy  Council,  they  will,  no  doubt,  be  able  to  adopt 
such  a  coarse  as  .may  reooneUe  these  diaoord^pt  dispoaitions  of  the  law  by  such 
order  as  may  meet  the  jaatioe  of  the  caae  abd  be  oonsistent  with  the  rikfita  ofthe 
parties.  And  if  this  be  imposaible,  it  will  be  for  the  Legidataro  to  Idopt  aaeh 
measures  as  may  prevent  for  the  futare  the  aeriooa  inoOnTenienoe  resalting  from 
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City  of  Mud-  the  aB|tagoniatic  right  of  appeal  given  to  two  separate  tribunals,  whose  decisions 
are  by  law  held  supreme  and  final. 

As  regards  this  Court,  it  is  bound  by^a  precise  text  of  law  to  grant  this  appeal 
to  the  Privy  Council,  as  the  Judge  in  Chambers  to  whom  Mr.  Devlin  applied, 
was  bound  to  allow  his  appeal  to  the  Supreme  Court. 

The  appeal  is  therefore  granted. 

Monk  and  Tessieb,  JJ.,  dissented.  .  9    . 

i?.  JBoi^,  §.  C,  for  th6  City  of  Mpntreal.  "  .5 

JE.  Carter,  Q.C.,  for  the  respondent.         ,  « 

•(J.K.)       J  -*;  - 
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MONTREAL,  FEBRUARY,  1878.  • 

Coram  Monk,  J. 
"~        Ex  parte  Healty,  Petitioner  ftr  Writ  of  Habeas  Corpus^  *' 

HiLD :— That  a  Writ  of  Habeas  Corpus  will  not  be  granted  to  liberate  a  prisoner  oharged  with  proceu 

'^   i         in  a  civil  autt,  even  though  the  writ  of  execution  in  virtu6  of  which  he  ^as  arrested  appear 

to  b«  irregulkr,  if  it  is  within  the  scope  of  the  Jurisdiction  of  the  Court  firom  which  it  issued. 

'  Bausat,  J.  The  case  was  argued  before  Mr.  Justice  Monk,  who,  being  in- 
-disposed,  has  requested  me  to  say  that  he  is  of  opinion  th'at  the  writ  should  be 
refused^  and  his  order  to  t^at  effect  is  endorsed  on  the  application.  As  I  was 
present  at  the  ailment,  and  as  he  conferred  with  me  on  the  matter,  he  has 
requested  me  to  state  bis  reasons  for  refusing  the  writ,  and  in  Which  I  concur^ 
I  have  also  consulted  the  other  Judges  of  this  Court,  save  Mr.  Jtkstice  Tessier, 
with  whdm  I  have  not  been  able  to  confer,  on,  account  of  his  being  at  Quebec. 
Those  present  here  agree  with  me  in  the  opinion  expressed  in  the  present  case. 
This  is  an  application  to  a  Judge  in  Chambers  for  a  writ  of  Habeas  Corpus. 
The  cause  of  commitment  was  alleged  to  be  a  warrant  of  .the  Sheriff  setting  up  a 
writ  of  contrainte  par  corpt  addressed  to  the  said  Sheriff,  wherein  it  was  declared 
and  set  forth  that  "  by  judgment  rendered  in  the  said  Superior  Court  of  Mont- 
real, on  the  1st  day  of  June,  1876,  on  a  rule  for  contrainte  par  corp$,  ob- 
tained by 'the  jdaintifi  against  the  defendant  in  a  certup  cause  No.  2,581, 
wherein  the  Delaware,  Lackawanna  &  Western  Bailway  Company,  «  body  politic 
and  corporate,  duly  incorporated  according •  to  the  laws  of  the  State  of  New- 
York;  one  of  the  United  States  of  America,  is  plaintiff,  and  Christopher  Healey, 
of  the  City  aod  District  of  Montreal,  trader,  defendant,  th^  said  Christopher 
Healey  was  condemned  to  pay  and  satisfy  to  plaintiff  the  sum  of  8352,  currency, 
with  interest  thereon  from  the  sixteenth  day  of  November,  1876,  day  of  service 
of  process  in  this  cause,  until  actual  payment  a&d  (iost&of  suit,  and  it  was  further 
declared  and  adjudged  that  the  said  defendant  was  guilty  of  fraud,  by  reason  of 
his  purchase  from  plaintiff  and  non-payment  thereof  after  the  delivery  of  the 
gftftdo  to  him ;  it  wag  ordered  under  the  said  Judgment  that  the  said.Chri8topher- 
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-S^nJ'J'"^"''"!'*  *"  th«co»«non  gaol  of  this  district  for  th«  ^^^1;^ 
-penod  of  three  months,  onless  such  debt  and  costs  be  sooner  naM  '•  -f  k 

t  at  h.She„>  is  commanded  to  Uke  the  body  of  the  said  defendant  «" tdt 
detain  him  in  the  common  eaol  of  the  diatwVt  /«-  ♦!,   *  «"«««      and  to 

a-etoin  him  ,n  the  common  gaol  of  the  said  district  for  the  teni  of  thl  month, 

1  he  rest  of  the  reasons  are  merely  formal.  / 

The  judgment  was  also  produced,  and  it  sets  forth  the  purchase  by  defendant 

Jl     TkV    ?  f    ?  "•**"*  *°  ^^'■'"»'*  *•»«'»'  «"»d  th«t  he  had  not  paid 

?ci  f  t  ""^J°"  *>^«362  currency,  with  interest  thereon'^.nt  Ipa^ 
of  costs  of  suit ;  andfurther  declared  defendant  to  be  guilty  of  a  fraud  bV  ml 
of  h.8  said  purchase  and  non-payment  after  delivery  of  said  goods  to  Wm  a^3" 

tet'l  ':f"/r  "^  '"^""-^  "  thecommon'gaol  of  thUdL  rfctfor  the 
term  and  penod  of  three  months,  unle«  the  said  debt'.nd  costs  be  sooner "^d 

itv  wi  hM'^T'lT*""'*''"^'*^^"''  '^^''^'  '"""""^  ^"  «ot  i«  conform- 
ists 2nd  Zr''''.*'"'^'  ''"**"''  ''''  P-y'"-^^^  »1  «>'  ««»«eq«ent 
S  d;bt    3^^^  h  ^^^  T"  "°*  ^  '''  '"^'"'^  »S.^  <">«ts,  but  on^y  fo 

1a  IV  ?u  '         .*^*  '■"*"*  ''''*''^'*  ^*'«  ««»  fi^'tt  theXunt  of  costs    and 
critil  I   r'  ~"«"i»'"«»*  '>«i°g  ^'^  f«H  it  was  for  a  criminal  orTup^osed 
n^ina  offeree  and  ooijsequently  that  the  application  was  not  made  undergo 
authority  of  seotidns  20  to  26,  cap.  96,  C.  S.  L.  C. 

<>nh^Zn-tlT^^^^^  suggested  by  the  reasons 

JL!!!  *^i  !r;  '^  *^*"«  ^'^  argument  as  it  was  offered,  it  may  be  as  well  to 
d  jse  of  the  last  point.  This  is  beyond  all  question  an  application  for  a  hlas 
nn^th,  s^tion,  somewhat in«.rrectly  dashed  asbeing  tht  relaUng  to  Aall 
^  «rf«ft;,a«,rf««  in  civil  matters.  In  other  words,  it  is  not  an  applica- 
tW  f  ■  T  ^'*f  *'°"  ^''  -y  '"'"i-'J  or  supposed  criminal  offence.  wXve 
therefore,  to  meet  the  prohibftionofsection  26;^.  96.  C  S  L  C    "Nithrc: 

<«T.la..tters)shaU  extend  to  Marge^;  V  priaog  ,ay  porsou  oL^^^d  ia  d J^ 
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or  other  action,  or  with  procett  in  any  civil  Hu^t."  This  is  clearly  a  process  in  • 
civil  suit.  The  prisoDer  is  held  on  tb^  ^^arrant  of  the  Sheriff  acting  under  a  writ 
in  ezecution,of  the  judgment.  The  fraud  justifies  this  sort  of  execution  ;  but  the 
iDiprisonment  is  not  a  punishment  for  the  fraud ;  it  is  only  an  execution.  As 
C.  J.  Jervis  said  in  a  c^iniilar  case,  /j  the  object  was  to  get  the  money  by  coercii^g 
the  person  of  the  debtot."  Bakins'  case,  16  C.  B.  92.  Whether,  then,  the  pro- 
cess be  good  or  bad  we  cannot  touch  it.  This  was  decided  in  Barber  i\  O'Hara^ 
8  L.  C.  R.,  p.  216.  There  was  also  the  dlse  of  Donaghue,  which  was  brought 
before  Chief  Justice  Duval  on  application  for  a  writ  ofjiabeaa  corpu»,  and  the 
,  application  was  renewed  before  Chief  Justice  Meredith.  Both  applicutioits  were  . 
refused.  Chief  Justice  Duval  holding  that  a  writ  of  habeas  carpus  cannot  be 
■granted  to  liberate  a  prisoner  charged  with  process  in  a  civil  suit,  even  though 
the  writ  of  execution  in  virtue  of  which  he  was  arrested  is  irregular,  and  Chief 
Justice  Meredith  said  that,  even  if  the  arrest  were  irregular,  yet  if  it  does  not 
i  ppear  to  be  out  of  the  scope  of  the  jurisdiction  of  the  Court  from  which  it 
i^Mjfd,  it  cannot  be  declared  void,  and  the  prisoner  consequently  cannot  be  liber- 
ated by  habeas  corpus. 

Two  cases  of  £xp.  Cutler*  and  Exp.  Martin-\  decided  in  the  Court  of 
Qtieen's  Bench,  Crown  side,  last  September,  were  cited.  In  the  first  place  it  is 
to  be  observed  that  they  were  decided  by  the  Court  and  not  by  a  judge  in 
Chambers,  and  this  might  perhaps  alter  the  question;  but  it  does  not  appear 
that  they  laid  down  any  principle  at  variance  with  the  view  now  taken.  It  was 
tlereBeld  that  tbere  was  no  judgment  to  wftFrant  the  detentioi^^irad  therefore  ~ 
that  it  was  not  really  n  process  in  a  civil  suit,  but  at  most  the  semblance  of  one> 


Several  English  cases  were  cited,  and  particularly  Bracey's  case,  1  Salkeld,  348^ 
and  Sancher's  case,  1  Ld.  Kaymond,  323.  These  cases  both  turned  0{r  the 
excess  of  jurisdiction  under  a  special  authority.  The  former  was  the  authority 
of  commissioners  of  bankruptcy,  the  second  that  of  an  ecclesiastical  court.  The 
authority  of  the  Superior  Court — the  great  court  of  original  civil  jurisdiction  io 
civil  matters,  which  has  a  superintending  and  reforming  power,  order  and  control 
over  all  CQurts  and  magistrates,  and  all  other  persons  and  bodies  politic  and 
corporate  in  the  Province,  saving  only  this  Court,  is  not  a  special  but  a  genera) 
power.  These  cases,  therefore,  do  not  apply  in  any  way.  The  case  which  hjis 
gone  furthest  in  England  is  that  of  Dakins,  already  mentioned,  but  that  was  a 
Ouse  of  privilege.  The  petitioner  had  a  right  to  be  discharged,  owing  to  a  per- 
sonal privilege,  and  the  Court,  there^re,  gavc^elief  by  way  of  habeas,  because 
he  was  plainly  detained  without  right,  not  on  a  judgment,  but  by  an  executioo 
beyon4  the  authority  of  an  inferior  tribunal.  V: 

■^.    J  Writ  refused. 


■  ''^'\  ■ 

■         ^-' 

St.  Pierre,  for  the  Grown. 
(J.K.) 
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^^  MONTREAL,  19tb  MARCH,  1877. 

Coram  DobIS?!,  C.  J.,  Monk,  Ramsay,  Sanboen,  and  Tessiee,  J  J. 

The  Queen  va.  CotU. 
UiLD  =-I°  •»  •"•'lotment  of  .CMhlerunderseo.ffl  of  the  B.BWng  Act  of  1871,  for  having  untawfiifly 

TS  ^?^  **"*•  "  ••  ""^  '"**''*^  **>  •"«««  *»«»  ">«  retw"  referred  to  wh  one  r^ 

quUed  by  tow  to  be  made  by  the  .cou«id.  or  that  any  u«,  wa.  made  by  Sm  of  .rh  wturT 

or  to  ipeelQr  in  what  particulan  the  return  was  falae  J  "«•  oi  Buon  return, 

8.  The  ennmeration  in  the  indictment  of  Mvera]  alleged  (Use  atatement*  oontitutei  but  oi.« 

•    :ri  tt  isi^ri  s " """"""" "  '"^  *"'*""-'•-  ••«•-  rbrvji:^;::; 

DoBioN,  C.  J^    This  is  a  reserved  oase  on  an  indictment  under  the  Act  of 
1871  relating  to  Banks  and  Banking,  section  62.    The  indictment  is  as  follows  •  - 

"The  jurors  for  Our  Lady  the  Queen  upon  their  oath  present  that  before  and 
*t  the  time  of  the  oommitUng  of  the  oflFence  hereinafter  mentioned,  Honors  Cottd 
WIS  a  cashier  of  a  certain  bank  called  '  La  Banque  Jacques  Cartier,'  and  thai 
he,  the  said  Honors  C«"^>®Hp  ""o^  owhier  as  aforesaid,  on  the  tenth  day 
f .^P" '  »||  *V«"  of  OHJBBI 1875,  did  unlawfully  and  willfully  make  a  cer- 
tjunwillfully  false  and  «H|totemeut  in  a  certain  written  return  respecting 
the  affairs  of  the  said  bifflfJlBKh  said  statemenj  was  wiUfujlyJalseMd  deccp- 

certain  mafefta^particuhMrs,  that  Is  to  My,  in  this,  to  wft,  that  it  was  ~ 
therein  falsely  stated  that  certain  liabilities  of  the  said  bank,  to  wit:  Dominion 
Goyemment  deposits  payable  on  demand  amounted  on  the  thirty-first  day  of 
Much  of  the  year  last  aforesaid  to  $11,544.70."    The  indictment  contains  a 
nomber  of  averments  as  to  several  other  particulars  in  which  statements  in 
said  return  were  false,  and  concluding  by  "  that  he,  the  said  Honors  dott^ 
then  weU  knowing  the  said  statement  to   bo  false  in  ^  the  several  particulan 
aforesaid."  ,  '^ 

The  questions  reserved  are  1  '\  i 

Krst!— Whether  the  indictment  is  defective  and  ought  to  be  quashed  and  set 
•side,  as  it  does  not  allege  or  show  that  the  statement  or  return  therein  referred 
to  was  a  statement  or  return  which  by  the  requirements  6f  the  liw  the  said 
Honors  Cott^  was  bound  to  make  ? 

Secondly.— Whether  said  indictment  is  also  defective,  inasmuch  as  it  omits 
to  allege  or  show  that  any  use  was  made  by  the  defendant  of  the  statement  or 
lettim  referred  to  ?  i 

Thirdly.—Whether  the  indictmiBnt  is  also  defective,  as  it  contains  no  negative 
avement  with  reference  to  either  of  the  items  mentioned  to  show  in  what 
respect  they  were  false  ? 

Fourthly— Whether  the  iodictmeht  is  also  defective  and  null  and  void,  and 
djonld  have  been  quashed,  for  the  reason  a>^si;r„ed  by  defendant's  counsel  nt 
the  time  of  the  trial  and  before  the  jury  were  sworn,  namely,  that  it  does  not 
charge  any  offence  in  the  terms  of  the  statute,  by  omitting  the  words  "  with 
intent  to  deceivfl  py  i6islffld,"  whinh'  intrnt  la-au-wwniial-ingTediwt  uf  thu     = 
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The  Qu^  offence,  and  being  bo  described  hy  'th»  statute  should  have  been  averred  in  the- 
"•       todictment?  -  '^'  '     ' 

/  Fifthlj— Whether    t^e-  application  of   the  defendant's    counsel" after -%h'e 
jury  wece^svom,\^hat  the  Crown  Prosecutor  do  ,^lect  which  of  the  numerous  „ 
counts  or  enum^tion  of  alleged  false  statements  set  forth  in  the  indiotmeot  he 
intended  to  reljiSf,  is  wfll  founded  in-,  law,*  and  should  have  been  granted  ? 

Sixthlj( — Whether  a  general  verdict  l^ap  been  given  upon  the  whole  indiotmeot 
without  luch  election  having  been  made,  and  without  any  special  findipg  of 
the  jury  having  been  rendered  fts  to~  any  particular  statement  sctforth  in  the 
iuJictment  or  referred  to  in  the  evidence  ?  "   *'  .     •     ■ 

The  first,  second  and  third  objdctiond  urged' may  briefly  <^be  disposed^  of 
by  saying  that  nothing  in  the  Act  under  which  the  indictment  was  brought 
Requires/  that  the  fklse  statjcm'ent  witli  which  the '  dcfenda^^  was  cbftr^ld  should 
be  contained  in  a  return  he  was  by  tibe  requirements  of  the  law  bound  to  make, 
ot  that  any  use  bad  been  made  of  such  statement,  or  that  'the  indictment 
,^hould  contain  toy  Negative  averments  tq  sho^v  in  what  particulars'  the'  items 
'^her^in  mentioned^  were  false,  and  the  form  gWeni>  as  applicable  to  section  84 
of  th$  Larceny  AcV  (Imperial)  having  reference  to  a  somewhat  similar  offence, 
'  as  the  one  h^o  cnarged  shows  that  none  of  the  above  averments  itre  required 
in  an  indictment  under  that  seotion,  which  is  more.ezacting  in  the  description 
of  the  offence  than  section  62  of  our  Banking  Act.  ., 

The  .£fth  and'  sixth  objections  may  also  be  disnosed  of  by  saying  that  the 
indictment  does  not  charge  Ihe  defendantVwiih  s^^eral  offences,  or  with  One 
offence,  in  different  countil,  but  contains  only  one  count,  charging  the  defendant 
with  only  one  offence,  -thjjl  is,  of  having  unlawfully  and. willfully  made  a  cert^iu 
~;  willfully  false  and  deceptive  statemenj;  in  a  return  respecting  the  affairs  of  thi 
■  bank^   which' statement  it  is  averted  was.  Halse    in  several  particulars,   the 
'tvltole  fprming  but  one  offence,  as  the  syyml  particulars  in  which  the  statement 
was  false'  abd  deceptive'' were  included  fh  the  ^^me  return,  and  formed  but^one 
and ;  the  same  transaction.     Th^  was  therefore  np  ground  to  C9mpel  'the 
"  Crown  Prosecutor  to  elect,  nM>i«ny  occasion  fo^  the  jury  to  find,  a  special  ver- 
dict, a  general  verdict  beir^  justified  if  ^aid  statement  was  false  in  aiw  one  of 
the  particulars  olleged  ip'^the  indictmeDt. 

i  There  remains  the  fourth- ground  of  objcQtion,  founded  bn  the  otnisston  m 
the  \indic\mcnt — "  intent  to  deceive  or  misload."  The  first  part  of  section  62 
of  the  Banking  Act  of  187 1,  pnder  which  this/shinrge  was  made,  is  as  follows : — 
'•  The  making  of  any  willfully,  false  or  deceptive  Statement  in/any  account, 
statement,  reiurfi,  report  or  other  dooomient  ^specting  the  affairs  of  the  bank,  , 
shall,  unless, it  amounts  to  a  higher  offence,  be  misdemeanors'  The  Offence 
here  declared  to  ^c  u  misdemeanor  is  the  making  of  any  willfully  false  or  de- 
ceptive#tatcment,in  any  account,  statement,  return,  report  or  other  document  re- 
specting the  affairs  of  tl^e  bank,  all  which  ^,  found  to  have  been  alleged  in  the 
indictment  before  US/*' 

Id  this  first  part  of  section  62  there  is  no  mention  of  any  intent  to  "deceive  or 
mislead,  and  this  being  a  statutory  offence,  it  is  quite  su£5cient  to  charge  it  ia 

aJictmeat  in  ^lie-prcciae-^ 
the  making  of  a  willfully  false  statement  respecting  the  affairs  of  the  bank, 
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.»;  i";r'^'**''*"*f*'' "  ««■"»"«  diff^wnt  from  t^  one  mentioned  in  sCotioa/ 
?!  ^""'I'^.Act,  and  the  first  part  of  it  above  cited  describe  wh»/ 
instrtutes  tto_ offence  almost  in  the  same  terms  as  section. 4  of  the  Imperial 
Acts  and  4  Vict.,  c.  97,  ^hereby  the  willfuMy  making  of  any  false  rfetu^  by 
railway  companies  to  the  Lords  of  the  Committee  of  the  Privy  Co(inciLirmad^ 
a  mis4dmeanor,^o  intention  to  mislead  or  deceive  being  required  fc,y  thiiAcUT 
constitute  the  offence. ,  -  ,  ^  ,  ««*«» 

.The  43rd  section  of  the'Act  retating  tp  forgery  enacts  ihat  «  whoever  know- 
inglyrand  willfully  inserts,  or  causes  of  permits  to  be  inserted,  in  «ny  copy  of  any 
register  ^re^d|or  required  by  law  to  be  trartsmitfed  to  any  regirtraror^ther 
on^t,ahy/aIsJ  entrg  of  any  matter  rdatitrg  to  ««>  baptmn,  d-c,  iii'Xilty  of 
aj^lony,  without  requiring  any  intent  to  defraud  or  deceive,  and  the  Arm  of  ' 
.  ind.<rtment  under  tliij  section  as  given  by  A^J.bold,  p.  587,  lays  no  sJdhfntent, 
.  But  It  ,8  said  that  ^he  latter  part  of  flection  62  of  the  Banking  Act  of  m%    - 

makes  -the  intent  to  deceive  or  mislead  "  an^essential  ingredient  oft  the  offenc^ 
.  Now,  this  section,  after  sta^g^hat  the  makfeg  of  a  willfully  false  statement  in 
refer^ice  to  the  affiiirs  ofjthe  bank  shall  be  a  misdemeanor,  proceeds  thus:     . 

And  any  M  pvery  president,  vica-president,  direitor,  prindfjal,  partner  in  com- 
mandite, auditor,  manager,  tfashiar,  or  other  officer  of  the  bank  preparin<',  sign-, 
mg,  approving  or  concurring  in  such  statement,  retlrfn,  report  or  docum°ent  or 
«sing  the  same  with  intont  to  deceive  or  mislead  any  party,  sh^l  be  held  to  M^^     '- 
.willfully  madejsueh  false  statement."     On  the  part  of  th^e  Crown  dt/has^Wo 
argued  fhat  the  ^ords  «  with  intent  to  deceiveor  mislead  "  merely  applied  to  the-  ' 
case  of  a  party,  using  a"  bank  statement  knowing  the  same  to  be  false,  in  'wiich 
case  it.^  neccssary.to-sliow  that  he  had  used  it,^thintent;tp  deceive  brliis- 
lead,  inasmuch  «9  the  willfully  signing,   preparing  ,,r  con<iirriJ^-   irt  a  fal«e. 
statement  was  of  it^lf  ^criminal  ac^,  wh|le  the  using  of.it  would  liot  iecess^rilyv  -  ./ 
be80,^unles3  coupled  witlj^me  evil  int^t,  such^as  to  ^e<terve  or  ^^istead:  and"   ' 
.great-stress  was^  laid  on  the  JMTerpnce  between  th^  English' and  the  French^ 
versions  of  the  Act.     Under  the  French  version  tl^argumeni  seems  irresistible.      • 
It  IS,  however,  impossme  to  rest  the  decision  of  a. priminalVse  upon  such  a'' 
difference.     The  defendant  in'srich  ftcase  shbuld  as  a*  general  rule  have  the  ' 
advantage  of  the  version  most  fa^vorable  to"  hhn.  ,  S^pjiosiBg^  therefore,  this^ 
intent  to  apply  equally  to  t?,e  preparing,  §igning,  app«)ving  and  cpnclirringin       " 
■such  a  false  statement;  this  would  not  alt^  il,e  case;  al  this  second  part  of  the 
section  fnerely   decla^  that  certain"  acts  (ionfevl^y  Wtain  officers   ma(Je  un- 
der certain  ciitumsiaJles,  different  Atom  tjie.  making  a  willfully  false  *nd  decep- 
tive stotoment^  shaU  amount  to  the  making  of  .such  willfqlfy  false  statement:     ' 
Ihe -first  part  of  the  ^tion  declares  the  making  of  a. willfully  false  or'deceptiv§    ' 
statement  respecting  the  affairs  of  the  bank  to  be  a  ifaisdemeanorVand  the  second  ' 
part  declares  that  certain  officers  of  th(i  bank,  by  doing^her  "things,  suck  as  -  ' 
approving  such  false  statenient  or  concurring  in  it,«or.u3fg  it,  with  intent  to      ■ 
deceive  or  mislead,  shall  be  held  to  have  made^uch  false  statement;  and  shall      '' 
be  guilty  of  the  n^isd^meatior  created  by  the  fi^  portion  of  the  Act.    This  sec-  . 
tion-is,  perhaps,  hot  as  clearly  worded  as  it4ight  bnvn  hoon^  h,.f  il,n  rv,ft^    _ 
after  thempst  careful  consideration,  h>   come  to  the  conclusion  that  the.^ 
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indictmfint  was  8a£EioieiitHKthout-the  words  "  with  intent  to  deceive  or  qislcad ;  " 
alid  the  IboBolosilbn  arrived  at  is  In  accord  with  the  decision  of  the  learned 
Judge  who  preyed  at  the  trial.     The  verdict  is,  therefore,  maintained. 
•     Mr.  Carter,  asked  the  Coart.if  it  ^as  unanimous  in  its  ilei^ision,  as,  if  there  was 
any  difference  of  opinion,  he  would  Uke  the  matter  to  the  Supreme  Court. 

DoHiON,  C.  J.,  said  that  on  some  pf  the  points  he  had  referred  to,  he  wo^ld 
like  to  have  seen  the  case  taken  to  the  Supreme  Court. 

Mr.  Carter  said  there  was  a  clause  in  the-  Act  Eclating  appeals  to  the  Su- 
preme Court  which  prevented  the  taking  of  the  case  before  that  Court  unless  some 
one  Judgedh  the  bench  dissented  from  the  ruling  of  the  Court. 

Monk,  j^,  said  if  there  were  any  reasonable  doubt  he  would  certainly  express 
it,  but  the  decision  was  in  his  opinion  beyond  doubt.  ^ 

_    Ritchie,  Q.C.,  for  the  Crown.       ["_    "_    ^  _^ . 

Carter,  Q.C.,  for  the  defendant.  ♦  . 

(JK)  '  ' ,: 

COURT  OP  REVIEW,  ISTS.**     " 

MONTREAL,  30th  APRIL,  1878. 

Coram  Johnson,  Dobion,  iUiNViLLE,  J  J. 

.  No.  596. 

The  Windtor  Hotel  Co.  vs.  La/ramhoi$e. 
Hud  :— In  an  Mtion  agtintt  a  ahareholder  for  unpaid  calls,  where  the  defendant  denied  that  he  had 
■ubseribed  for  itock  In  the  company  plaintiff  ( Windaor  Hotel  Co.),  and  in  the  lubscrip- 
tion  book  produced,  the  name  "  Windsor  "*  had  been  substituted  for  "  Boyal,"  that  the 
action  could  not  be  maintained  in  the  absence  of  evidence  that  the  ehange  of  name  bad 
been  made  before  the  defendant  subscribed. 

The  company  plaintiff  brought  action  for  01000,  amount  6f  five  calls  of  8^0 
each  on  twenty  shares  of  stock,  subscribed  by  the  defendant.  Plea,  that  defen- 
dant never  subscribed  for  any  stock  in  the  Windsor  Hotel  Company,  but  in 
another  company  called  the  "  Royal  Hotel  Company."/  He  admitted  his  sig 
nature  in  a  book  produced  at  the  trial,  in  which  the  name  ?' Windsor  "  had 
been  substituted  for  "  Royal,"  and  the  capital  had  been  changed  from  $600,000 
to  8500,000,  The  Superior  Court  (Mackay,  J.,  28th  December,  1877)  held 
that,  in  default  of  proof  by  the  plaintiffs  that  the  alterations  were  made  before 
the  defendant  signed  the  book,  the  action  coul4  not  be  maintained. 

The  mo^t/s  were  as  follows :  M-  W^i^gtg 

"The  Court  *  *  *  "  Considering  that  the  c6mpany  plaintiff  has  not 
prpved  its  allegationsi,  material ;  that  the  prima  facie  appearaace  of  the  plaintiff's 
case  the  defendant  has  destroyed  and  shown  to  be  weak ;  .. 

"  Considering  in  the  dearth  of  proofs  by  plaintiff  that  it  cannot  get  judgment 
against  defendant ;  " 

"  Considering  that  reliable  proof  is  not  that  the  defendant  subscribed  to  plain- 
tiff's company  as  charged ; 

"  Considering  that  plaintiff's  present  action  fails  by  reason  of  the  premises, 
doth  dismiss,  etc."  i 

This  judgment  was  unanimously  confirmed  in  review. 
.466o«  <fe  Co.,  for  plaintiff. 
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IfONTlilteAU,  31,T  JANUARY,  1878  *  <~  " 

Coram  SUc^r,  Dvmis,  Rainvii,le,  J  j. 

.'  '   ^  No.  3-1. 

*„      ,_   '  '  vAlcock  et  al.  ys.  Uowie. 

York,  p1.c,7o1S  tn^K"  '""'  '•  *^»'  '"  ">"'»  •"■  «»'«*■ 

r  """■•"  «« ■'•"■ier  Jl.«i,i.bl,  d.  c*i  .  S  Avtr  ,J'"  J.^.  «d™i. 
n^Mt  nullemenl  ftit  wir  en  «,«„  jl"    • ,   i  ^       l««i>«|n<!'de  fe  ftire,  et 

■  b»  doU  h.d  been'^tiT.^    '.^"liiT'V.  tT-n'  ■'"''°>" 
■uUitr,  beeaaK  the  defeiti„«.^Si  ™»>.*«'  th^  judgment  is  . 

»kie  domieile  and  ^  ,TL  \      ,   *'"°''«°'""»  P«f«(Mllj  served 

i.a«.e„  d,w.:°  zii'z^zT^j:^  ^:\  ^^^  ^"^ 

or  place  at  which  debt  was  mutru^tJ  Z      ."***•    ^  *<>  PJa«e  ot  contract, 

does  not  state  v^^JZrl^^:^^T  ''T  '"'T' '  ^''-'-P^i^-t'on 
f  Q  T    r.-*.!.     ,  „  "'8"*  ""^«  tlone-     But  under  sBn  9    „i.    on 

C:  a  LC.,  the  dere.d.e...ght  t,  „.vc  pleaded  p.«.a,r.rT;  h^  ^e  J^'  ' 

^  The  judgment  was  as  follows:    ,i  \  '      -,       -      C    ' 

"TheCeurt    *    *    *    pnnBi«lo«v»  »i,    •  j     •  . 

iog  that,  because  defend;nt  kadlt  ll  li"  f -"v"  *'"  ''"'"^•'*^^'"  •~'«-- 
b«.ause  of  defendant's  don^icLb^^rO^^^^^^^  «'^'»'  -^ 

abk  des  tribunanx  d' Ontario  ■  '  '      '  ^'^T^^''^''"^  not^, -usHci-    " 

Considering  that  the  plaintiffs  prMed  all  their  Sl«,o;-  H    '  •  .    „ 
ration,  and  were  and  i.^  ^titled  tijS^tJt^/)"^''*'?!""'^""'  "^  '^?«'^ 

J- K^achrm,  for  fiiintifk.  v.     *  Judgment  reversed. 

Ch^hml^^  C,  auJ  La.o,te  d-  O/(,0<?ii%,  for  defendant.    '     ^ 
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SOPERIOR  COURT,  1878. 

MONTREAL,  28tH  JUNE,  187». 

Coram  JoH-NSON,  J.  1.  -         ,  . 

No.  633.  \  .'  -      ;' 

Fiiher  et  aLys.  Mc Knight  tt  al,  I  , 

IIiLD:— That  •  piM  whloh  InvokM  want  of  Jurltdiotlon  ratione  loei  muat  be  pload^  by  dfolinatory 
oxoeptloD.    A  plea  to  the  merits  accepts  th«Juriadlctlou. 
3.  In  an  action  ODapromiasory  note  the  Court  may,  Oh  motion  of  the  plaintiff,  strikeout  ani)- 
sequent  endorsements  not  recited  In  the  declaration.  k 

'        •  ,  / 

Johnson,  J.  The  plaintiff  sues  McKnight  aruL,Hoggard  on  a  note  made  by 
Alger  to  MoKnight's  order,  and  endorsed  by  MoRnight  to  Hoggard,  and  by 
Hoggard  to  the  plainUff.  This  is  the  recital  of  the  d^laration.  The  )>leit  ia 
that  Hoggard  never  received  the  note  by  endorsement  from  McKnigh^,  but  ia 
an  employee  in  the  plaintiff's  offix%  iii  Montreal,  aiM  only  >put  bis  naiiie  on  it 
here  to  give  the  Court  an  improper  jurisdiction  over  McKnight,  who  lives  in 
Quebec.  This  is  strictly  a  question  of  jurisdiction,  and  should  have  been  jpleaded 
as  such,  jurisdicUob  ratione  loei  merely,  and  which  I  canqot  t&ke  notice  of  pow 
that  the  party  has  accepted  jurisdiction  by  pleading  to  the  meriti^    ~  ''V 

The  plaintiff  moves  to  strike  out  the  endorters'  names  appearing  after  Howard's, 
the  late  Judge  Dorion  having  declined  to  give  judgment  for  the  plaintiff  while 
these  endorsements  remained.  I  hold  that  I  must  grant  the  plaintiff's  motion 
and  give  judgment  for  the  plaintiff  against  both  endorsers,  who  are  sued.  Art. 
2289  recognizes  the  plaintiff's  right  to  do  this.  It  refers  to  Roscoe  and  to  Story, 
«on-bill8,  and  to  Kent's  commentaries.  I  r^ard  this  article  as  declaratory  of  the 
English  commercial  law  in  ^bis  respect,  and  the  motion  has  the  effect  of  chang- 
ing the  cfemand  or  the  form  in  which  it  is  made  pro  tanto.  In  England  this  is 
dorit  every  day  at  the  trial ;  and  in  this'  particular  case  there  pould  be  no  need 
of  a  motion  to  amend  the  declaration  so  as  to  accord  with  the  proof,  because  it 
claimed  through  McKnightls  and  Hoggard's  endorsements  only,  and  not  through 
the  subsequent  ones. 

On  the  point  of  jurisdiction  I  may  add,  that  in  ^ne,  1874,  in  a  case,  or ' 
rather  series ,pf  cases,  ot  Fprdet  td.  v.  Auger  etal.,  all  of  which  were  put 4>efore 
me  at  one  faearitig,  I'^  went  very  fuHy  into  the  point  o0  the  effect  of  collusive 
service  to  give  jurisdiction/  There,  howeveif,  there  was  a  deelinatory  exception, 
and  though  it  was  dismissed  for  want  of  evidence  to  support  it,  the  rule  I  followed 
was  that  where  the*  want  of  jurisdiction  is  invoked  ratione  materice,  the  Court 
•can  take  notice  of  it  on  the  merits ;  where  it  rests  on  thera<io  foci,>r  ratio  per- 
^n<x,  it  must  be  expressly  pleaded  by  declinatory  exception. 

Jfacmaa^T  3f  Co.,  for  plafntiff.  ■!  _l."r_Ji 

Zttnn  (j&  Co.,  fw  defendant.   ',  -i   ^'  ,•> 
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V  ^  COURT  OP  REVIEW,  1878.  . ,.    .    '  '  __"" 

,  .        ^'O'^TREAL,  28TH  PEBBUARt,  1878. 

Co«,»»  ToiuuNc.,  DuNKiN,  Rainville,  J  J.  '       ' 

,  "  ^         ■■  '     '         ■ 

'   ^«-  «>.  '  •  . 

In  re  Mar.,yt  al,  In«,Wents ;  Magnan,  Assignee.'. „d*^^„,«,,  e.  ^^^ 

Conteetante.  . 

Dreoared  hv  A   M„  '  7P<'^''«<""'J'  creditors,  of  k  dividend  sheet' 

pr^ared  by  A.  Jlagnan,  asBigDce  to  the  insolvent's  estate.       ^ 
lOBBANCEj  J.  The  facts  are  as  follows  :  On  Jan  9   1879  rhn  «-: 

in  question,  ,n  re  Louis  iMarsan  &  al.,  C9nsi8ted  of: '  -  ;      'l^  , 

J-  Stock , ......:m  00- 

2.  Collections  of  debts 37  3U         V 

3.  Priceofland Z''.'.8575'oo""'  '  . 

4.  Interest  on  same. ,. ,..•..    . -v  ,     or  ''^  ';         ' 

5.  Interest  in  bank [^Z.'Z.['.'.  $35  50      8611  35  "  ^ 

Distributed  as  folWs:  .     *  '      ««¥  66^        '     " 

1.  Remuneration  to  assignee  as  gu;ir- 

„   „^'^° ^ 8225  00  ,  ♦' 

.      r-  Costs... K ;,    148  gg  '  •      ^ 

3.  Btlk  -.of  assignee    in   the    liquid-  '^  .^ 

ationoftheestate,  dischar^,3tc.  158  74  .' '  '     ,     "^ 

4-  Discharge  of  insolvents..... 49  45 

'  "       ^     '    V.    ■',;  .  -— -      8581  75 

■  -.  0.  ArlK.«r......V ^^        ■     ^^ 

'  Total..................      ,     886-91 

out  of  the  proceeds  of  the  BiJe  of  land  hypothecated  to  then,  8225  as  re«uncr 
.t.on  to  the  ay  ce  for  the  care  of  property  which  only  produced  82r' 

^'^^^^^^^'^^^^BW^^:^^\r,  Chambers  .{  JoHette  for 
tmt»n  of  th.s  bill,  after  notice  to  tl.e  parties  that  he  would  make  the  It       ' 

■-:-■-.-  -/-    ...  ■  ■     ■■      :    _^^      /  •  «    ' 

'    '  ■",.  ■■'  -■:  ;-.,■■  ^v:  -  ^■^- ■"■'..    "        ^     ../'.• 

1  ■  ^^^••Bfej^t 
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CMtion  on  the  14th-6etober,  1872.  Wbethor  the  a|iplioatiun  was  then  made  dpes 
not  uppear,.  but  the  Judge 'taxed  the  bill  at  this  auioiiut  on  t)ie  17th  October, 
l^Ti,  aa  appears  by  hia  certificate  on  the  bill.  It  waH  the  safaie  Judge,  fumiliar 
with  the  oirouoistwioea  of  the  ease,  who  gave  the  judgment  now  complained  of. 
No  additional  p«rol«  or  other  evidence  haa  been  placed  of  record.  It  waa  tbe° 
opinion  of  the  Judge  that  one  allowance  to  the  assignee  of  9158.74  was  guffi- 
Otint  to  compensate  the  assignee  for  his  trouble  and  disbipaements  in  an  estatu  of 
which  the  moveables  under  \i'\*  cure  only  produced  820,  and  that  lie  should  not 
be  alloircd  an  additional  sum  of  8225,  the  amount  in  oonte»tation.  The  Judge 
has  here  ezeroisicd  his  discretion  in  a  matter  of  fact.  We  are  not  disposed  to 
interfere  with  that  discretion,  and  the  judgiseut  is  therefore  confirmed.^ 

Godin  <t  Co.,  for  assignee. 

Olivier  d'  Babif,  for  contestanta,    "      '  
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MO.VTREAL,  36th  APRIB,  1878. 

Coram  Torrance,  Dorion,  Papineau,  J  J. 

No.  887.  - 


>" 


The  MerchantH  Bank  of  Canada  vs.  JifcGrail,  and  Lajoie,  intervening.    \ 

A  bank  dlieonnted  •  draft,  drawn  by  A  upon  B,  and  accepted  bj  the  latter,  and  received  a« 
collateral  aecurity  a  bill  of  lading  of  goods  as  ahipped  by  A  to  th«ni,  and  on  the  i^rlval 
of  the  goods  entniated  them  to  B  for,  aale,  subject  to  the  bank'a  order,  takiog  a  bailee 
,s  ■  receipt  in  the  following  form : 

"  Received  from  the  Merchanta  Bank  of  Canada  B.  L.  for  1384  hami,  100  (hoiUden  and  10 
pea  bacon,  and  1  hereby  undertake  to  tell  the  property  therein  apecilled  for  account  of 
the  bank,  and  colle<St  the  proceed*  of  the  lale  or  aales  thereof,  and  deposit  the  same  in 
(  the  said  bank,  at  Montreal,  to  the  credit  >r  acceptance  2414,  due  .July  lltb,  hereby 

acknowledging  myaelf  to  be  bailee  of  the  said  property  for  the  said  Bank.    Dated  at 
Montreal,  the 22nd  Hay,  1877.  (Signed)  Henry  Parker.  *' 
HiLO :— That  the  bank  did  not  lose  control  of  the  goods,  and  on  b  l)ecomiiig  insolvent  had  a  right  ~ 
to  Kvendieate  them  as  pledged  for  the  amount  of  tlie  acceptance. 

**        ■  o 

Torrance,  J^  The  question  submitted  is  as  to  the  privilege  of  the  Bank  on 
goods  revendioated."  On  the  9th  of  May,  1877,  the  plaintifis  at  the  agentsy  of 
their  bank  at. St.  Thomas,  0ntari<7,  discounted  a  draft  for  the  firm  of  Scott, 
¥ork&  Co.,  of  Aylmer,  drawn  by  that  firm  Upon  Henry  Parker,,  represented  in 
the  present  case  by  his  assignee,  Louis  Joseph  Lajoie,  and  at  the  time  of  such 
discount  received  as  collateral  security  for  its  acceptance  and  payment,  a  bill  of 
adingof  the  goods  aa  being  shipped  by  that  firm  to  the  plaintifis  or  order  at 
Montreal.  The  plaintiffs  say  that,  by  the  delivery  of  this  bill  of  lading,  the 
Bank,  under  sections  46,  47,  and  49,  of  the  Banking  Act,  34  Vict.  Chapter  5 
(1871),  became  vested  with  the  goods  mentioned  in  the  bill  of  lading,  and  had 
a  right  to  retain  them  until  the  draft  so  discounted  should  have  been  accepted 
and  paid.  On  the  arrivail  of  the  goods  in  Montreal,  the  bank  being  desirous  of 
realiaing  them,  entrusted  them  to  Parker  for  sale  sttbject  to  its  order,  and 
deceived  iriraai'  him  a;  x^cipt  in  the  followln'g  form :"  Received  from"  lBe"MSF' 
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n. 

Mc«Jrail,  ud 
MIoie. 


/ 


b»nk.  and  collect  the  prold.  of  thoT«  ^  therei,.  ^oilled  for  account  of  the  «'-««'.^«-ff 
In^thc  «id  ban.^,  at  Mon^I  "o  th«  I^^r;"'""  ''"'"'*"''  "'*  '''P^''*  ""c  same 

Bank.  Dated  at  MonLl  the  2?ndX177'/sl.^'^^^^^  "'^ 

draft  after  being  diHco«„t;d  by  the  Bank  wlLSfdl^f  ^^  f  "''*''•"  '^'' 
and  by  him  accepted.     Parker  .ubaeanlTrhL  ^     "''"  ^°'  •««'P»«»°« 

-' .he  intervening  U.^ai'J::Z'rrrbre:^^^^^^^^^^ 
the  real  owner,  for  sale  undnr  t»,«  f„,      •       ^  entrusting  the  good«  to  Parker, 

.11  right  ta  ree'ov.:  ^llaat.  "'"""  ""'P''  ''^'^  -"  ''^  "?<"•  »'-  -d 

We  have  no  difficulty  in  disposing  of  this  ca«e      TK»  B„  u      . 
goods  when  they  discounted  \ho  draft      Th  ?»«  Bo^I^aot  control  of  the 

^  fc'cott,  York  &  Co    of  Av  lor  -nV»?  "''"'""'  """  *«  »'"'  'J"'*™, 

their  consent      lie  ni'e m  nt^lh  p'  r"""/''"'^  °"*  ''^  '"•""K^'^  '"'''o-t 
change  that    pos  tion  ^  On  thl  I.  •  "^  ""'^'""  '"'^  ^''"'^  '««'P^  ^'^  "ot 

Thc^green^enH  s  a  law  to  theT  7'  "  T'*'""^   P"^-ved  , their  rights. 

^rz^:^:^t^^     -.-econSrSej^j:- :r  ^ 

Tat/,  for  pluiritifis, , 


PflIVY  COUNCIL,  1878.  ^ 

•  I  12th  JULY,  1878.       .  '  "  ^-       A,,. 

'    ^.  Colder. 

LEH  SffitjRS,  OAMga  HOSPITALIERES  DE  ST.  JOSI 


MONTREAL, 


JOSEPH  DE  L'HOTEL  DIEU  DB 


iOHN  R.  MIDDLEMISS, 


APPILLAKtS  i 


RlSFOHDIHT 


.ro..d  full,  „„„ced  ,„  ,h.  j„dg,„e„,  „f  n,i,  LoHship,.     The  .melton  .h! 
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A^m  8<BUfi  di' 

rUAtol-Dlru  itK 

lIontr«>l. 

John  r!  Mill- 
dlrml'H. 


•'* 


itJT^: 


eRtub&)i  the  amoupt  of  iDdenin{tj>  or  eonmalation  due  the  petitioaers  by 
roawn  of  the  ezebaofiie,  in  oonHideration  of  their  Migniorial  rit^hta  on  the  tand, 
nud  the  amount  to  bo  paid  for  the  redemption  of  the  constituted  rent  repreaent- 
iog  the  e^nt  etrtnUi  to%hioh  the  property  waa  alleKed  to  be  subject. 

The  reHpondentfl  pleaded  that  tho  property  had  been  acquired  by  the  Crown 
for  a  purpose  of  public  utilitj  and  the  tenure  had  been  changed  ;  that  the  appcl- 
iMH  had  been  indemnified  fbr  this  change  of  tenure;  that  while  the  land  was  the 
prope|ty  of  the  Crown  seigniorial  righta  in  the  fief  were  abolished,  and  the  land 
paaaoa  into  the  possession  of  (hi  'roflpondent*  iVee  from  all  ncifintiurial  rights,  and 
€0Dac4|uently  there  was  no  occasion  to  commute  rights  which  did  not  eiist. 

The  Superior  Court  having  sustained  the  pretensions  of  the  plaintiffa  and 
named  experts-  to  establish  the  amount  of  indemnity  to  b«  paid  in  lieu  of 
seigniorial  rights,  and  alw  the  amount  to  be  paid  for  redemption  of  the  consti- 
tuted rent,  and  having  homologated  the  report  of  the  experts  thereon,  the  pro- 
prietor Middlemiss  appealed.  -.  >       '  ° 

The  Court  of  Appeal,  Monk  and  Tcssier,  J  J.,  disputing,  rcvcmed  the  judg- 
ment. Sir  A.  A.  Dorion,  C.  J.,  for  the  majority  of  the  Court,  made  the  fol- 
lowing observations :— ^ 

£n  1839,  le  Dr.  Robertson  et  C.  W.  Montisambert  ont  achet<!  pour  lea  Com- 
missaires  de  I'Asile  dee  Ali^nvs,  notnm^  en  vertu  de  I'acte  3  Geo.  4,  c.  25,  pour 
la  somme  de  £960  4  6,  un  terrain  relevant  du  fief  St.  Augustin.  Lea  Intim^s 
;^taient  alors  seigneurs  du  fief  St.  Augu  stin  et  ontcontinui^  d  I'etre  juB^u'u  I'abo- 
lition  4e  la  tenure  seigneuriale. 

Lea  fonctions  des  oommissaircs  des  ali^n^s  ayant  ^6  abolies  en  1841,  (4. 
Vict.  ch.  9)  ce  terrain  retourna  e^  la  possession  de  la  couronne  qui  en  avaitpaye; 
le  co&t.  A 

Le  20  avril  1860,  le  goavernemcnt  de  la  ci-devant  province  du  Canada  • 
pay^  aux  Intimees  £,W1  9  10  pour  indemnity  que  cellea-ci  ont  r^olam^  sur  le 
prix  d'aoquisition  de  ce  terrain. 

Le  10  inai  1860,  nn  mois  aprds  le  paiement  de  cette  indemnity,  lea  droits 
eeigneuriaaz  ont  M  abolis  dans  le  fief  St.  Augustin  (23  Vict.  o.  60).  II  a  et^ 
ddcr^td  par  cet  acte,  que  lea  Intimees  auraient  le  droit  d'exiger  h.  la  premiere 
mutation  qui  donncrait  lieu  &  des  lods  et  ventes,  un  dfoit  de  commutation  gem- 
blable  a  oelui  que  le  S^minairede  St.  Sulpioe  de  Montreal  avaitle  droit  d'exiger 
dans  la  paroisse  de  MontriJai^ 

Xa  ler  juillet  1874,  legouvernemeot  de  la  province  de  Quebec  a  ^ohang4  cette 
prdpri^t^  avop  1' Appelant  moyennant  une  soulte,  et  les  Intim^s  pr^tendant  que 
cette  mutation  donnait  lieu  en  l  ur  faveur  a  un  droit  de  commu^flon,  ont  pdopt^ 
des  proc^d^s  pour  faire  determiuer  le  montant  de  leur  r^lama^cuV  .^\ 

L' Appelant  a  conteste  cette  demande,  et  la  Cour  Superiewe  a  juge  qn'tl 
4tait  tenu  de  payer  aux  Intimees  un  droit  de  commutation  qui  a  et^  fix^  ptr 
experts  &  la  soiiime  de  $21,199.52. 

De  la  les  deux  questions  suivantes:  %     : 

"    lo.  L'aoquisitioD,  par  le  goavernement,  de  rimmenble  en  qaeation  poor 
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«|Mt  .u  domaino  du  flcf  8t.  Augu-tin  «t  d<  TuffrMchlr  de  tou.  droiu  MigMQ.  u.  ««r.'4. 
"M*  f  !  ;  -       I'UAtot-tMM  ^ 

2o.  Cet  immeubl.,  en  puunt  aprd.  r.boHtioD  d«  U  tenure  wlRneuriare,  dea  j„l"?*lL 
maioa de  la  oouronne  en  cellea  de  1' Appelant  par  lucte  d'Ajhange  da  l«r  juUlet      "-— 
1874,  eat-il  deToou  tujet  au  paiement  do  la  oommuUtion  <iublie  par  laoto  23 
Vljt.  0.  60,  qui  a  aboli  la  tenure  HciKncuriale  dana  le  flofdea  Intioxiea?     ' 

Une  dea  maxime.  I«s  plus  incontostabloa  du  droit  ftodal,  c'eat  quo  le  ml  n« 
C  "^^  -casujeuet  quJI  n'dtait  tenu  envt||  oux  AiM«m^doToir 

ioyaaw,  dea  Scigneuriea,  ch.  12,  No.  87.     Bac^ijaet,  IroiU  d«  ju.tlo«l  *.  1. 
p.  60.     LeBret,  Traito  du  Domaine,  liv.  3,  ch.  4,  p.  175. 


1 


'En  Franco,  lea  devoira  de  la  va<»alit6  «)nt  incDrnpatlblea  avec  la  Bouveral^ 
)  ot  rinddnandance  du  m/innmn.  '•     n...»t iiLi ..: r    .       ... 


I 


[rtoire  to.  lodeainittf. 

la  moaif«naO  ^des  isfk 
itairement  en  achetant 
illiaaement  de  aes  parca 
(ue  loi  ou  da  aon  droit 

leto.     Dana  le  p^mier,  caa^ 


B«t6  ot  rind^pandance  du  monarque."     Ouw 

Cependant  le  roi  pouvait  aoqpdrir  dea  i  ' 
qui  apparten^ient  &  sea  aujeta.   -  II  pouvni 
dc8  tisrrcB  poor  des  objetw  d'utili}^  publiquo 
et  jardins,  eto^  ou  accidentolloiuent  ot  en    ,^ 

de  soumainA^,  comme  par  confiacation,  diSah^i-pce,  ,ic.  mm  le  ph,mier.  caa 
COS  inimcublea  <(taient  r^unia  an  domaine  publie  da  jour  de  leur  acqaiikion.  Dans 
le  second  caa,il8  n'^itaient  r<?uni«au  domaine  quo  lorsqne  le  roi  jugbait  4 propoa 
de  lea  r|6anir  ou  apres  dix  aps  depoweaalon.  (Ord.  de  Charles  ixjfev.  1566  ) 

Lea  biena  faisant  partie  du  domaine  publto  <iUiont  ihali^nables,  et  ceux<Jchu8 
par  confiscation  et  deshdronoe  no  lo  deveni»ient  que  loraqu'ils  ^taiont  r^unis  aa 
domaine.     (Ancien  Denisiirt  vo.  Domaino  No.  30.) 

Dana  lea  premiers  temps  do  la  monarohie  fVan^aise,  alors  que  lea' rota  d»-. 
France  n^taientgudre  que  dea  seigneurs  ftodaux  plus  ou  moins  puissants,  lors- 
qu  .Is  faisaient  I'acquisition  d'hd^tagei  qui  ne  relcvaient  pas  d'eux.  ilscoimet- 
taient  un  hompie  chaife-^de  porteren  lour  nom  la  foi  et  hommage  au  seigneur  du 
fief  dont  relovaient  cos  heritages,  afin  qu'il  ne  filt  pas  priv^  do  aes  droits  k  lea 
acquisitions  du  prince.  \     ,, 

Plus  tard,  lorsque  la  puissance  souvenine  fftt  mieux  Stabile,  que  lefeBipports 
cntre  le  souveiain  et  scs  sdjets  furent  mieux  d^finis,  lo  roi  traitait  JHSis  sei- 
gneurs d'uno  indemuiti  pour  tenir  lieu  des  droits  ftodaux  suf  les  h^riK  qo'il 
•cqu^rait  dans  lours  fiefs  et  quant  aux  blons  <;oliu8  par  confiscation  ou  dishi- 
rence,  ceux^  ^tant  alionables  il  pouvait  ^ider  ses  mains,  o'eat-a-dire  les  ali^nflr. 
dans  lann^  do  lour  acquisition,  sans  payor  d'ind^mnit^,  ou  il  pouvait  les 
garder  en  payant  une  indemnity  au  seigneur  pour  I'indemniser  de  la  perte  de  sa 
monvance.  t,-  ■ 

L'Ordonnanco  de  Pbilippe-lo-Bel,  du  23  mars  1302,  pa^tfitw  1 J  premier 

•cte«mi^n6derautorit^souveraii»,8urcettequestion.    Parl'art.8,  le  roi  declare" 

quilnaoquerrarien   dans  les  fiefs,  ni  le«  arridres^iefa  des  pr^lats  et  barrons 

sans  lenr  consentementj'^et  par  I'art.  9,  "que  s'il  arrive  que  par  quelque  for- 

faiture,  quelques  biens  soient  acquis  au  roy  dans  lea  tones  dea  pr^lats  et  bar- 

^  rons,  Sa  Maje8t<S  les  mettra  hors  de  ses  mains  dans  Tan  et  les  remettrai  des 

.  personnesqoi  pourropt  s'aequitter  des  devoirs  feodaux  auElh  m  indemnUera 
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,.  Leu  Scann  de      Cette  Ordonnance  rec'onnaissait  deux  choses :  lo..  que  le  Boi  ne  pouvait  rem- 

;.ymtei.Dtoin  de  pjjj,  j^g  devoirs  fpodaux  enrers  ses  sujets:  2o.  que  pour.ne  pas-cauper  de  pr^ju- 

John ^  Hid-  ^'^'^  "^*  propridtaires  de  ticfs,  il  devait  leur  payer  une  indemnitd  x)a  mcttre  hor» 

diemiw.       de  ses  mains  dans  I'ann^e  de  leur  acquisition,  les  biens  6:hu8  par  confiscation. 

Quoique  pette  Ordonrfance  n'ait  jamais  6{6  enr^gistree  et  n'ait  par  cons^uent 

jamais  eu  force. deloi,  niC'me  en  France,  ccpendant  ses.  dispositions  ont  toujoursi 

^t^  regard«?es  comme  ^tant  unc  declaration  du  principc  que  toute  acquisition  faijo 

/v      par  le  roi  dans  la  mouvqn<SQ  d'un  seigneur  aneantissait  cette  mouTance,  et  que  lo 

roi  ne  devait  qu'uhei  indcmiilte   pour   tenir  lieii  des  droit»^^et  devoirs  desK«i- 

gncurs  feodaux,  dont,,.en  sa  qualite  de  souverain  ou  de  seigneur  suzerain  de  tous 

.Ics  fiefs  de  son  royaume,  il  ne  pouvait  Ctre  lenu  envcrs  ses  sujets. 

Cette  Ordonnance  a  etc  suivie  de  plusieurs  uutres  s'appliquant  &  difierentis 
„     provinces  du  royaube,  et  qui  toutes  rcconnaisKcnt  que  le  roi  ne  devra  qu'une  in- 
demnity aux  seigneurs  pour  les  biens  qui  lui  eeherront  dans  leurs  fiefs,  lorsfju'il 
'  voudra  les  retenir  sans  en  vuidcr  ses  mains  daps  I'annee.  .  '— 

Louia  XIV  ayant,  pour  rembellissement  de  ses  pares  et  jurdins,  augnientd^ 

•>  le-nombre  et  I'dtendue  de  ses  acquisitions,  prouiulga  1  edit  du  mois  d'avril  1G67, 

pour  8atiflfair«  les  justes  reclamations  des  seigneurs  en  fixant  le  taux  de  I'indem- 

«/     nite  a  laqu6lle  ils  auraient  droit — et  cet"  edit  declare  "  quau  moi/en  de  cette  in-  / 

,"  deinniti  les  dif$  Mritagts  seront  divhargis  de  tout  droits  et  devoirs  seigneun'mix 
"  de  quelque  nature  et  gvaliti  qiC ils puissent  etre."  ! 

:  Le  savant  avocat  des  Intim^es  a  pr^tendu  que  cet  edit,  posterieur  k  retablissc- 
ment  du  Conseil  Supdrteur  A  Quebec, — n'y  ayant  pas  etd  enrdgis^r^,  n'uvait 
•jamais  ete  loi  au  pays.  CeU  sefait  exact  si  cetddit  avaitcrdd  un  droit  nouveau. 
Mais  il  n'y  a  denquveau  dans  cet  ddit  que  le  taux  de  I'indemnite,  tout  le  reste 
n'est  que  ddclaratoire  de  ce  qui  dtait  ddji  loi  avant  I'dtablissement  du  Conseil 
Supdrieur.  ► 

,     -■  y  oici  ce  que  disent  les  auteurs  sur  ce  sujet :  - 

^        "Cette  edit  (celui  de  1667),  ne  contient  pas  un  droit  nouveau.    Ce  que  les 
':y  "  auteurs  avaient  decide  avant  qxie  cette  loi  parut,  les  arrets  lejugeaientdcmeme, 

.'  et  leur  uniformity  constante  avaut  et  depuiscet  ddit  rdunit  k  son  antorite  celle 
"  de  la  jurisprudence  la  plus  unif^me:"  Series  rerum  perpetuo  judicaturum 
f  (GuyoffjRipertoire  vo.     Iridemniti,  p.  165.)  '    ^'      '     '  ' 

"liorsque  le  roi  acquiert  des  immeubles  dfiiuelqae  titre  que  cei  puisse  €tre, 
"  lea  mouvances  particulieres  sont  Steintids."     {Ibidem,  he.  cit.  p.  1*|8.)  ' 

'*  Ixirsque  le  roi  acquiert  de  1Sfsa  sujets,  cette  mouvance  s'andadtit,  oela  ne 
"peutpasfaire  la  moindredifficultd,'^    (Jbidem,  loc.  cit.  p.  163.) 

Cette  decision  est  fondee  sur  l^majeste  du  souverain  qui  perdrait  3e  son 
dolat  si  le  roi  pouvait  etre  vassal,  et  sur  le  prinoipe  aussi  que  le  nk>^ih}aej  ea 
acqueri^iit  des  terres  dans  sfesi^Etats,  ne^fait  que  les  r^unir  a  son  domaine  dont 
elles  furent  originairement  edpardes  et  rejoindlne  le  domaine  utile  au  ^omaiae 
direct  qu'il  n'a  jamais  pu  cdder  a  personne. 

"  Aussitdtque  le  "fief  estant  retourn^  au  roy,  Ua  repris  sa  premidre  nature 
"et  liberty  naturelle,  sans  qu^  soif^jet  &  auc^ droit  ou  devoir,  ainsi  qo'iyt 
"  6ti  jngd  par  arygt  entre  le  S(^neur  d^Ka  Trdmouille,  Demandeak  et  Monsieff 


-  / 


"^e  Prdcurifeur  du  Roy,  et  la  l^me  dis  VFosseline,  D^fendeurSi  h26  jfdv^er 
"  1558."     (^Bacquet,  Traitides  dmits  dejtisticff  tome  Ur,  p.  60.)  /  V 
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11  y  8  plus,  c  est  que  le  roi  pouvait  toujoure,  en  4rigeant  une  terre 


en  oomt^. 


Par  arret  du  7  jmn,  1661,  citd  au  Repertoire  de  Ouyot,  vo.  Indemnity  p  ^  «       ^ 
165.  e  Procureur-Q^n^.^  a  ^t^  condanine  i  payer  rindemn  td  due  surut  aJ^'^-'V?"^ 
<,«i8>t.oa  fa.te  par  le  roi.     Or  cette  condamnation  n'aurait  pas  p„  avoi   Heu  si  ,    "- "' 
]  bentage  acquis  par  le  roi  eQt  continue  A  etre  entre  ses  mains  sujet  aux  d"o'i"   *"---'*• 
^.gneuriaux.     Ces  deux  arrets  sont  antdricurs  M'edit  de  creation  du  Consd 

Sup^rieur.  vwuaeu 

Nuldout;  que  I'acquisitioa  faite  par  la  Couronne  de  rimmeuble,  d'inl  il  est 
quesfon  en  oette  eau^,  et  1.  paiement Ajui  a  ^te  fait  aux  InJtim^es  d'une i„de^ 
/  «.te  seigoeunale  nont  eu  I'effet  d'etre  la  .hoaVanee  erd'affranehir  ZZ 

I  r '  iTr  :r  -  "^^-^'^ ''  ""^^^  ^-  --  ^«  -p«  <!-■"  -pi^- 

m^ZT^'ft'^'''^'''^'  la^^O^ronneen  a  faite  le  ler  j!uet 
:    1874,  ,pr  s    abohtjon  de  la  tenure  *ngneuri«Ie,  a  pu  rassujdtir  au  paie  Jnt  de 
la  commutation  etablie  pour  le  raehat  des  droits  seigneur  mux. 

Nous  avons^tabli  que  cette  propridt^,  qui  etait  entre  les  mains  de  la  Co'u- 

one  lors  de  rabohtmn  de  la  tenure  seigneuriale,  n'dtait  pas  alors  sujette  aux 
droits  sejgneunaux     Comment  et  4  quel  titre  aurait^elle  pu.  dans  ce  cas,  Z 
-chajee  d'un  droit  d?  commentation  envers  les  seigneurs  ? ' 

Mai*,  U  doctrine  et  la  jurisprudenrt  sontd'accord  sur  ce  point,  qu'une  fois  ' 
la  roumon  au  domaine  effeotude,  l-i„.„.euble  etait  pour  toujourraffr  nchi  de  tou 
devoirs  seigneunaux,  nonobstant  toute  alienation  subsdquente  ♦ 

Ams^ar  arrgt  de  1679,  la  terre.de  Bohin,  possedee  par  Henri  IV  lo«  de 
son  averment  au  trone  de  France  et  p^ui  aHenee  en  1594,  a  dt^die' 
.voir  etdrdumeau  domaine  d.s  1589  et  avoir  dte  d.s  lors  affran'chie  de  tousT 
TOirs,  meme  ei^Jre  les  mains  des  successeurs  du  premier  acqudreur.  Get  arret 
tout  en  rejetant  la.demande  du  Seigneur  pour  ses  droits  seigneuriaurir  a 
r&ervd  son  rccours  pour  son  droit  d'indemnite,  qui  ne  paraissait  pas  avoir  etd 
paye.     (Gui,ot,  Rip.  vo.  Indemniti.)  ,       <  ^ 

•  ^l  ^  \'^',^'"!  ^'"'^*  '*"  ^^^^'  "PP''"^  par.  Augeard,  tome  2,  p.  71,  qui  a 
jngd,  apr^s  les  plus  amples  recherches,  que  la  terre  de  Beaurin,  r/unie  au  do- 

rr  '"  i!, '  '*  m'I!''  "''"""  P""  ''•■*'''  "'"*  '^'"'^  ^'^'^^  ""jette  aux  droits 

devoirs  ftodaux  dis  I'dpoque  de  sa  reunion  au  domaine,  et  que  1^  proprietaire     ^ 
du  fief  dont  elle  relevait  onginairement  n'avait  droit  qu'4  une  indemnit6  pour 
i  extinction  de  sa  mouvance,  et  son  recours  pour  cette  indemnitdlui  fut  reserve 

Les  Intimees.  q«i  ont  cite  de  longs  extraits  de  cet  arret,  sent  obligees  d'ad- 
n>ettre  qu  .1  leur  est  ddfavorable,  et  eiles  se  sont  eflForcees  d'en  attdnuer  la  portee 
lirrnri!  ^^«"«f^  «*«»  ''"«g»«''*  q*^'"  n'aviiit  etd  rendu  qu'apr^sPddit. 

ledit  de  1667  ma,s  ,1s  ont  jugd  des  contestations  commencdes  longtpmps  avant 
et  es  ont  d^cidees  conformement.au  droit  existant  lors  des  transactions  qui  y 
ont  donndlieu.     Ces  transactions  remontaient  dans  un  cas  4 1368  et  dans  I'autre 

11     ;    ?f  Tl^  *"•'  '^^°"  ^**"'  ^"*  ^'^^'^  •*«  ^667  n'a  pas  pre'd  un  droit  nou.  ' 
,   veau  et  qu  il  n  a  fait  que  rdgler  le  mode  de  determiner  la  quality  d'un  droit  d'in-. 
demmte-dft  eg  vertn  de  Irlof  fl>  d«  In  jnrinprudenou  Mnioluie. 


V- 


'^kM^' 


154 


PEIVY  COUNCIL,  18W. 


dlemiw. 


V 


'u»  Soenra  de  marquisat,  ducb^  ou  pairie,  ordonner  la  dtetraetioti  de  la  mouvance  et  forcer  le- 
MoDt(«ai,     seigneur  a  se  contenter  d  une  siinpie  indemnity.    Lea  auteurs  du  B^pertoire 
John  B.  Mid-  dSjii  cit^  disent  a  cet  egard  : — 

P.  166,  '*  Ajoutons  que  les  principes  de  cette  matiere  sont  soutenus  par  un 
usage"  si  ancien,  sijinblic,  qu'il  n'tst  pas  possible  de  s' en  difmdre  ;  rienn'est, 
"  en  effet,  plus  comniun  dans  I'usage  que  de  voir  le  roi  disposer  de  la  mourance 
"  des  seigneurs  du  royaunie  en  leur  procurant  une  "indemnity,  soit  qu'i'Meur 
"  enl^ve  cnti^remcnt  cette  mouvance,  soife  qu'il  se  contend  de  la  d^rader  eoi  d6 
"  I'afiaiblir."  ,  -  ji 

Ce  que  le  Souvcrain  poiivaii  faire  pour  ses  comtes  e't  barrons  il  devait  sans 
doute  pouTOir  le  faire  pour  lui-mfiuie,  surtout  lorsque  pour  cause  d'utilitd,  iJ.. 
^tait  oblige  de  faire  des  acquisitions  duns  les  fiefs  de  scs  sujets.       .    .   ',  *'■    "' 

Les  Iatim<Se^  ont  prctendu  que  le  Conseil  Special  avait  recpnnu,  par  uite 
Ordonnance  pass<'e  en  la  deuziume  anu^e  du  rigne  de  Sa  Majesty,  sous  le  ch. 
21,  que  ies  terres  acquiscs  par  la  Couronne  continuaient  a  8tre  poss^d^es  par 
elle  au  meme  titre  et  sujettes  n  la  nieme  tenure  que  celle  qui  les  r^gissait  au 
temps  de  leur  acquisition.,  • 

Une  premiere  observation  a,  faire  sur  jcette  loi,  c'cst  qu'elle  ne  s'applique 
qu'aux  terres  ac<iuises  par  les  prineipaux  ofiBciers  de  I'Ordonnance  et  nullemcnt 
au  terj^ain  dont  il  est  question  en  cette  cause,  qui  a  <5td  acquis  pour  y  €riger  un 
asile  d'ali^n^s.  La  seconde  c'est  que  si,  comme  le  prt-tendent  les  Intimees,  la 
mouvance  n'avait  pas  <?t<;  afiect<§e  par  les  acquisitions  faites  par  la  Couronne,  il  i 
^tait-i4utile  de  d«?clarer,  par  une  loi  spi^ciale,  ce  qui  dtait  de  droit  commun. 

Unfin,  c'esr  que  I'objet  de  cette  declaration  est  parfaitement  expliqud  dans 
le  prdambule  ou  il  -est  dit  r  "  And  vrbereas  it  may  be,  expedient  1^|paich  part 
"of  the  said  ihe^age?,  lands,  &c..,.  as  may  not  be  wanted  for  He&rvice  of 
*'  the  said  department  should  from  time  to  time  be  sold  and  disposed  of...." 
Ainsi  la  Couroinne  voulant  se  r<5serfer  le  droit  de  vendi%  toute  partie  de  ses 
terres  dont  elle  n'aurait  pas  besoin  pour  le  service  public,  a  ddclard  qu'elles 
^eraient  tenues  au  mC'me  titre  qu'ellcs  avaient  etd  acquises.  Ce  n'est  pas  1^ 
une  declaration'  que  ces  terrcp^jseront  sujettes  aux  droits  seigneuriaux  pendant 
que  la  Couronne  en  aura  la '  possession,  et  ce  n'est  rien  autre  chose  qu'une  sim- 
ple declaration  que  voujant  en  vendre  une  partie  elle  n'entendait  paS  les  rdunir 
au  domaine  public,  afin  de  pouvoir  les  alienor  sous  la  mSme  tenure  que  celle  a 
laquelle  elles  dtaient  assuj^j||es  lors  de  leur  acquisition.  II  aurait  fallu  une 
declaration  beaucoup  plus  explicite  que  celle-lA,  pour  soumettre  la  Couronne  h. 
des  devoirs  feodaux  envers  ses  sujets,  dont  elle  etait  exoneree  par  le  droit 
commun. 

L'argument  tird  de  ce  que  par  I'acte  22  Vict.  rii.  48,  il  aurait  ete  d&lare 
que  la  somme  de  8140,000  et  les  autrcs  paiements  qtle  le  gouvernement  ferait 
au  Sdminaire  de  Montreal,  pour  sa  conttibution  a  rabolition  de  la  tenure  sei- 
gneuriale  dans  les  seigneuries  du  86minaire,  couvrirait  la  commutation  des 
terres  alors  poss€dde8  par  la  Couronne  dans  ces  seigneuries,  etait  une  reoounais- 
sance  qiid  ces  terres  ^taient  sujettes  a  la  mouvance  et  aii  paiement  des  droits 
seigneuriaux.  est  tj^alement  mal  fond^.  Tout  ce  que  I'on  pant  indnira  dfl  <wtt^ 
declaration,  c'est  que  le  gouvernement,  en  venant  en  kide  aux  censitaires,  vott^ 
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lat  ne  paa  6tre  tiouble'  par  -le  S^inaire  pour  lea  indemni-ia  on'il  »„«U  «     , 

d.oir  surles  biens  considerable,  qu'il  avait^cquispour   a'a^^  d'u^Ji^^  S^^^^  ^|»l. 

ou  w  la  d^sh^rence  des  ci-devant  ordres  des  J^ui^s  et  dea  B  J  Ite         ^    '  ,  T'- 

^Infinil  a.t^  dit  que  leW.  dont  il  est^uestion  avaS  "i  thet^  ,„jet  "--^". 
.ox  Iro.  s  seigneuriau,  dont  il  pouvait  ^tre  tel  envers  les  Beigneun,    et Te 
1  mdenjut^  payd^  par  l.,Co«ronne  n'^tait  pas  celle,  fix^e  par  iSit  de  1667 
ma»  ,ene  que  les  gens  de  n.ain-morte  sont  tenus  de  payer,  et  que  cette  indei 
mt^  t^aitque  pour  tenir  Heu  des  lods  et  yentes  pendant  le  temps  qu^l 
Courcne  possederait  I'ltnmeuble  pour  lecjuel  cette  indemnity  avait  ^t/payV 

Quatt  A  la  clause  contenue  dans  I'acte^  yente.  elle  est  de  purl  forme  et  se 
rencont«  dans  tous  les  ,ctesdeyepte:    L'dbjet  que  Ton  ayait  eJ  nnsZu   1^ 
/      1     tedeyenteetait  dedechargerie  yendeurd^paiement  des  droits  s^^^^^^  —    '     " 

41.ayen.,racqu^re«rs'obligeant  deles  acquitterisad^ghaige.     ofjaZ 
ronne  accpltte  les  droits  seigneuriaux  en  pa^ant  aux  ^Ls^  Bel  une  L 

demmte  pur  en  ten.r  heu.     Quant  A  la  seconde  partie  de  I'objectfn,  il  suffit  de 

toXv  ""^     J--«^tfune„.ai„-u.orteni  consiLec;a.:el,?e 

tZLV  ^"'*''""^^/"  7g«  <!«>  l'«it  obligee  a  p,yer  I'indemnitd  due  pa^  ! 

lesmam^n^rtes;  qu'.Utait  loisible  a*  fet^ress^s  de  fixer  A  I'amiabie  une 

L  ^/  ;     ^°'""^''  ^  ""  P'^^"^'^'  P"'^^^?  I'iodemnit^  qu'elles  ont  rceue 
excMe  de  bcaacoup  le  taux  6x4  par  I'^dit.   %-'  ^ 

.  Pour  ces  motifi,  j\8uis.  d'dpinion  que  I'imine^e  en  question,  qui  apparte- 
nait  A  la  Couronne  lo>s  de  I'abolition  de  la  tenure  seigneile  et  ^our  \Zl 
Couronn*  ayaitpayd  au^Intimdes  un  droit  d'inde«„Jtd,  n'^tait  pL  daTleuT 
.ouyance.  et  qu'il  n-y  es^as  retournd  par  rali.^00 'que  la  Couln  " 
^e  en  feyeur  de^^'Appela^  en  1874,  alors  que  la  te^re  seigneuriale  SiJ 
d^finifyement  abohe,  et  que\les  Intim&s  ne  peuvent  fclamer  de  I'Appll^t 
aucune  con,inutation  en  yertu  W  I'acte  23  Vict.  ch.  60  ^^ 

Lejugemerit  dela  Gour  SuJ^^rietfre  doit  donc'etre  in&m^;  et  telle  est  I'opi- 
nion  de  la  majority*  d4j3  eour.  \  **  '      "  '""'"P' 

The  judgment  in  appeal  Was  as  Allows  :—       v         "  ^  ,     '  m 

.<^nf.'^^^7'  ''"'/'  ^  ^^  ^^''^''  et  Charles  N.  »lftizanibert'ont 
acquis  pour  les  com«dssa.res  di  I'asile  desali^n^s  so^s  I'autorit^  de  la  3  Geo: 
4,  c   25,  par  Tacte  du  8  Oct.  183^  regu  4<ivant  Joseph  Guy  et  80#coUeguT 

P<mr  un  objet  d'utUite  pubUque  et  ayec  les  deniers  de  la  Couronne  ;^i:    ^      • 

de  h^Co«l"„f 'T*!?"'  ^u-  """*  ""'»'*'"""°  ce  terrain  a  ^  r^,ni  au  domaine  ' 
enVl  1     T'  ?  "^"^"^^  ^'"^  ^^"J''""  *^«  ''^'  ^"^^  «t  d^'oirs  seigneuriaux 
la  mouyit  '^'^:,^;^^  «»  *-«  ''-tres  propri^tair^  du  fief  St.  Augu^stin  dont 
IZZT  '  '"*"'  "'^^"  '"'  ^  ""'  Memnit^ pour  la  ^rte  de.leur 

>J!!l^''!?^°^r  ''  ^^  '""^  ^^^^  ^'^  /V"'°°«  »  V^^  »"  I'tim^e^  1» 
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"  Et  considdrant  que  la  tenure  se^g^euriale  a  ^  abolie  dans  le  fief  St  Af- 
Suatin  par  la  23  Vict.  c.  CO,  sanctiotin^  le  19  mai,  1860,'et  que  depuis  ocfee 
<?poqiielc8  IntiuKSes  n'ont  «u  d'autre  droit  que  celui  de  r<?clan»r  ua  droit  Je 
commutation  sur.leii  alieoationg  qui,  avarit  le  dit  acte  23  Vict.  c.  60,  auraisnt 
donnd  lieu  a  un  droit  de  lods  et  ventea,  et  considerant  que  I'ecbange,  qui^fe 
gouvernement  de  la  Province  de  Quebec  a  fait  du  dit  immeuble  aveo  Tapp-iant 
en  cette  cause  le  1  juiUet  1874,  n'a  pas  fait  reVivA  lea  droits  seigncuriauz  sur 
le  dit  immeuble  qui  avai<ftit  etd  abolis  par  sa  reunion  au  donjaine  de  la  Counnne, 
€ii,que  cet  acte,  lors  meme  qu'il  aurait  dte  gassk  avant  I'abolition  de  la  tenure 
^  seigneuriale,  n'aurait  pas  donne  lieu  k  des  lods'  et(  ventes,  en  sorte  que  les  Infimees 
6ont  mal  foldees  \  rdclamer  un  droit  de  commfrttttion  4  raison  de  I'^haige  dii 
dit  immeuble ;  - '  ,      r«  %^'t  ^ 

•|  Et  considerant  qti'il  y  a  erreuf  ^ans  lo'jugement  rendu  surta  reqiJtedis 
Intimdes  par  llhon.  M.  fe  Juge  Torrance,  I'un  des  juges  de  la  Cour  Sup^rieure 
le  31  mai  1876,  nommant  des  experts  pour  d^termii|er  la  valeur  du  ter^in  en 
question,  et  pour  dt^blirde  montaftt  de  I'jndemnitd  otllt droit  de  c«Snmu;ation  dfl 
oux  Intim^s  au  lieu  des  droits  seigneuriaux 'dus  sur  le  dit  immeublci  et  aussi 
dans  le  jugement  rendu  par  lA  Cdur  Supdrieure  A  Montreal  le  2  sept.  1816, 
homologuant  le  rapport  de^  experts  ^tablissant  la  valeur  diTdit  immeuble  et  le 
montanta  etre  p«J^  par  Tappelant  pour  le  rachat  de  la  rente  constitu«Se  dont 
_cet  immeuble  dtait  originaireraent  charg^e ;         .  aj 

i  "Cette  courcasse,  etc.      .  '  .. 

"  (31.  le  Juge  Monk  e^lLle  Juge  Tessier  difiiSrants.)" 
The  above  judgment  was  confirmed  by  the  Judicial  Committee  of  the  Privy 
Council.     The  foljft^ng  observations  were  made  by  their  Lotdships :—  i 

Pee  '(|piAtf:  This  case  has  been  argued  with  great  learning  and  ability 
on  both  sides.  The  question,  however,  between  the  parties  is  reducible  within 
narrow  limits;  and  that  question  having  been  very  fully  argued,  and  their  Lord- 
ships having  had  an  opportunity  of  considering  the  authorities  cited,  they  do 
not  think  it  necessary  to  reserve  their  judgment.  * 

^The  appellants  are  a  religious  community  known  as  Les  Religieuses  S«urs  ' 
flospitali^resde  St.  Joseph  de  I'Hotel  Dieu  de  M.ontr^,  and  are  the  seigniors  of 
a  fief  in  Montreal  known  ^s  the  Fief  St.  Augustin.  The  respondent  is  the 
present  proprietor  of  a  piece  of  land'within  the  ambit  of  that  fief,  »nd,  at  one 
time,  unquestionably  held  of  it  subject  to  the  feudal  rights  then  incident  to  such 
a  tenure.  The' proceedings  out  of  ^ich  this  appeal  has  arisen  wiire  taken  by 
the  appellants  in  order  to  recover  from  the  respondent,  as  owner  of  this 
land,  the  coBi|nutation  fine  to  which,  as  tl^ey  allc^*they  were  upon  the  trans* 
fer  thereof  entitled  under  the  74th  and  following  sections  of  chapter  XLI.  of 
the  Consolidated  Statutes  of  Lower  Cabada^  intituled  "  An  Act  respecting  the 
"general  abolition  of  feudal  rights  aud  duties."  The  74th  section  is  as  fol- 
lows: "In  the  Fief  St.  Augustin  *  *  hdx  et  ventes,  and  other 
"  ca^al  dues,  including  droit  de  bunalit«  and  Sll  seigniorial  dues  whatever,  were 
*'  abolished  on  the  19th  day  of  May.  I860,  and  instead  thereof  thejiensxtrentea 
^'  have  since  that  day  been  and  shall  be  represented  by  a  rente  consUttUe  of  the 
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.      "same  amount  (in  i^pey-^r  kind,  as  the  ease  mny  be)  secured  by  the  . 
'  privilege^,  and  payabte'ftt' the''8ame  periods,  jintiF  the  capHal  thereof  bec<i.:!o.s 
"payable  m  hereihaftei;  provided  ;  and  ii  commutation  fine  equal  to  that  w'  ieh 
''he  Seminary  of  St.  Sulpice,  of  Montrefal,  is  entitkd,  in  the  city  and  pariKl,  ..f 
'Montreal,  and  to  be  oaiculated  and  ascertained  inthJmanner  prescribed  l'," 
"  clapter  42  of  these  Cofisolidatcd  Statutes  respecting  th«  said  seminary,  aud 
"bj  the  69th  se^ion  of  this  Act,  subject  to  the  provisions  hcreioiiiter  made  in 
"  section  84  ^^this  Act,  as  to  the  rate  of  comniufation.  according  to-the  ritua- 
,    ,'  tJoK  of  the  p«)perty,  shall  be  payable  to  the  seiRniitrs  of  the  said  fief,  or  any 
" porhon  of  It,  on  the  first  mutation  which  Would  have  mattd  lodset  vente*  of 
*'.,the  ownership  of  any  property  happening  in  the      *      *      *»t,  ^ief  St  Au- 
-^?gU8tin     *     *     *     during  the  20  years  next  after  the  said  dayV'     Upon  the 
^  transfei  to  the  respondent  of  this  plece'pf  land  in  1874,  the  appellants  con- 
ceived that  the  period^^rescribed  by  the  Statute  as  that  at  which  they  would  be 
entitled  to  the  commutation  fine  had  arrived,  and  accordingly,  in  conformity" 
with  the  prBcedure  prescribed  by   the  Statutes  for  ascertaining  the  amount 
thereof,  tbcy  called  upon  tha  r^p<ndent  to  appoint  an  arbitrator.     He  refused 
to  do  so     They  then  took  the  next  step  prescribed  by  the  Statutes,  and  petitioB- 
ed  the  Coart  to  appoin*  an  arbitrator  on  his  behalf.     A  defence  was'  rtised  to 
that  claim,  which  will  be"  afterwards  considered.    Tfie  result  was  that  the 
Superior  C^urt  upheld  the  claim  and  a'ppointed  an  iirbitrator.     The  amount  of 
the  coiflmu?Sition  fitfe  was  afterwards  ascertdhied  in  due  course,  and  a  decree 
made  accordingly.    Against  thps^t^p  decrees  of  the  Superior  Court  there  was 
an  appeal  to  the  Court  of  Q>jeli'8  Bench,  the  Judges  of  which  were  divided  in 
.  opinion,  but  the  majority  helf-that  the  proceedings  had  been  irregular  from  the 
beginning ;  that  no  wbitrator  ought  to  have  bWn  iippHnted,  and  that.the  appli- 
cation of  the  appellants  ought  to  havebeen  dismissed.    This  appeal  is  against 
their  decE^,  ,   }  »  /      "^ - 

Before  considering  the<uerit8  of  the  <»ase,.  it  mhy  be  well  shortly  toVeoapitu- 
late  the  history  of  the  devolution  of  this  property^    In  1805  it  seems  tp  have 
"Nn  vested  in  one  William  Hallowell.     In  his  hands  it  was  subject,  not  only  to 
the  seigniorial  dues,  but  to  eertain  reserved  rents  and  other  oUiges,  o^nvention  * 
and^servitudes  which  were  ^pressed  ir^djed  of  accord  o?the  9th-Octobe., 
1806V,     On  HaUowell's  dealh  his  interlH  fii  the  property  became  divisib'e 
amongst  his  wife  and  children,  and,  By.two  notarial  deeds  of  thi  8th  October* 
1839,  respectively,  one-tenth  of  that-interest  wasf uly  conveyed  to  and  became 
.  vested  in  one  William  BoWtson,  the  remaining  nine-PlbB  being  in  like  manner  ' 
conveyed  to  and  vested  ih  onetJharles^Montizambert,  eaeh  of  whom  aooJ|4  as'    ' 
purchaser  in  trust  for  the  commissioners  appointed  for  /the'purpose  of  IKng 
a  lunatic  asylum  ih  the  said  distrii  of  Montreal,  tfnd  t^eir  suttessors,  and  with  ' 
an  obligation  on  his  behalf  to  reconvey  in  a  due  mannir  unto  the  said  commis^ 
sionere  and  their  successors,  so.soou  as  they  should  be  duly  authorised  to  accept 
Meed  to  that  eflFect,  the  undivided  part  conveyed  to  him  of  the  said'property. 
*t  appeals  that,  under  a  colonial  statute,  public  mone)!  had  been  appropriated  t<r 
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•^ 


I* 


ii.«  sWnrn  do  *  oorporat 


John's'.  Jiid.  JiOwftverjW^fftrirWards^onc  to  constitute  tljem  a  body  corpora«[e,  or  to  ai 

it  is  not  very  disti^i&tlyVBl 


*'W- 


NCIL,   1878. 


(tbie  of  holding  lund.     The  ptSrobases  were  unquestionab'y 
^blio  moneys  so 'appropriated  to  the  commissioners.     Nothiig 
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ii  itbej  had  ceased  t'o  exist, 
possession  of  the  lancl. 
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diemiM.      thaixa  to  hot^  lands :  aiilit  appears 
-7-ibat  (ibmttinie  between  1841  an 
tb«l;Govem4^||  of  Canada  Jtas  th. 
tiRfiHsactlon  |[!^,:Order  of  date^  that 
kfUlwards  lii^flhQwn,'  it  il  upon  the  t 
thlt'ihe  deterMoBtion  of  imis  appeal 
iJjOttt  thj|it;wtpo  vario.us  statutes  ha 
""''■":^dal:J;tiiht8'  of  the  8eigni|>r3,  tljiii^^f  .gi' ?il 
tnure.     IJhe  Stj^ute,.  h'Sweieliii  w.^b  rekted' 

0,  |nd,  wayine  of  eeiri 
ipter'41,'  '  0n'  the  14th  Jan 

Otarial  ailt  flips  passed  tietwi-^™r-"-T-rT—-r 
trusts  already  oieiilUtilHia; 

'^'^^^i'^^^f^P^'^^^^JfHPlii^i^Pi^  ^^9'*<**"'<^^'^  ^^^^  RdsQ^tdescribed 
it  as  ({.CWuilii^sli^BHKlMyiP^^  of  Ui# property 

ionviyed  to  the  CroWn. "  Thifyccd  «0TJ- 

^  lereas  tJfe'  property  hereii^aft|3iif^escribed 

,  o^t^i|skiuc1rs  for  <the  erectioto  9f  a  luu^pi  a|^tn 

qistrj^iil^^T'Mortf^al,  tt^a^  such  Commissioners  ,,have  oe'as^d  f'^|*C*"*J 

t  b/^ji^^ftij^s  iVi  foi^itfthfa;  province  the  said  propcrt<if>  hatinf  ^^o  paid 

otit  .oF^^iyiroyineidil  f^n^jE^oul^  be  tested  in  Her  Majesty,  Mipil^eii^ 

t  successorl|taid  be  utider  tbe>  management  and  control  of  th^lCominiimQner 

PubKc'Woifs  for  the4ii6eb«|ng,'^i  There  is  no  tcjice  in  thp, record  ojPany 

4f  what  j^ngJish  lawyers  wb1ist|(  ^all  the>  oatstanciing'  legal  (?sta|dm  the 

ijll'  dije-tenth  from  B^ertspl^  to  ib^  CrQjrn  ;  but,  there  isii  no  d<^iioli  that 

*;p;ha(i  kmg  been  i^  posB«feSi6n'i4^^^ 

[y-  '/t'enili^,  lind,  in  fact^  eontinue^i'to  be.in  oosisession  of  the  whole  property  up  to 

'       the  list  July,  1 9:74.    At  thafi  date ,  it  passed  from'  th^  Crown  to  the  respondent 

''^*'-b)r  ti^(^p8^;  of  an  exchange  A'titred^Moulte^ei;,retour,  u^d  it  is  adiuitti^  t|iat  if 

tltattraiisitction  jbul ''taken  placie  between  ^ttubjects  it  would  have  beeb  such  t^ 

lntotio^;6T  proberty  as^ would  i^ave'tfirestted-^o<28  e/  ventes  withia  the  te4i^itak.(i 

tfafl^th' deption^<^' chapter  41  of  thevOonsoUdated  Statutes. 

'  >!  TPliybeipg  so,  what  'Was  theh defence  made  by  the  'respondent  tOithe'  app^k 

.    ^ntr^cluob?  ;'  His 'first  answer  to  their  petition  is  at  page  21  of  Uie  Recon 

,^^6^apjpcUants  pi^t.in  th^r  reply,   whereupon,  the  defendant  obtained  leave  to^ 

ajfli  an  amended  answer;  and  the,  repl^  was  ultimately  taken  t6  be  a 

amended  answer.    Mr.  Digby  has  t^-^.dtawn  thfir"" Lordships' 

some  sufil^sed  distinQtionk  between  the  ^vb  itaflvers,  but  iheir  Lor 

800  that  there  is  any  diff^en^^tween  tliem'which  materiall 

tion  nW.to  he  decided.     TMfcrill.  therefore,  confine  their 

answ^.    That  is  to  the  elGElKHit  the  prcfperty  in  question 

by  the  Crown  by  the  notari^a^L  of  the  8th  October,  1839 

TBbed^Jnrtfae-pqierty  in  quffittmSrai 
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truitee  {"-enVlifci-commfi'O'by  the  coaimissioners  for  the  erection  of  a  lunatic  lt,  scB.i«de 
asj/lvm  in  tlie  district  of  Montreal,  with  the  money  of  the  Crownv appropriated  ''"MontrtSl'. "" 
T^-?*'J®°'»  **?**  ^''^  commission  of  these  comraiasionere  haying  expired  about  joim  r.  Mid- 
||ay  1844  without  their  ever  having  effected  the  erection  of  the  asylum,  and      «""'»i"- 
^missioners  having  consequently  ceased  to  exist,  the  trust  was  extwguish- 
^e^jCyown  united  the  property  to  its  domain,  and  then  began  to  possess 
»ardl  continued  to  possess  it  as  proprietor  up  to  the  time  of  the  aliena- , 
favour  of  the  respondent  Middlemiss;  and  further  that, the  aj^Uants 
'i«'Jf|#  that  time  treated  the  Crown  as  proprietor  of  the  property^and  had  " 
«l|^f  the  indemnity  which  was  due  to  them  as  seigneuresW  yjpDU  the  said 
^■^y,  '*atM«i  ^a»s4  en  main-morte."     Their  Lordships  here  pause  to  con- 
tin  argument  Whidh  has  b^en  foun^edupon  the  words  "ciinti  p  luienmaiH- 
««."    They  'think  that  ifae  words  "thus  passed  en  Jain-morte"  cannot  :" 

be  taken  to  Imppft  more  than  that  the  property  bad  passed  er^m  com-  v 

)efcium  ubder  the  oirc^mstanoes  above  stated ;  and  that  ifjthose  circumstances 
do  not  suriport  the  copdusion  that  it  had  passed  into  hand^  which  were  in  the 
strict  sensie  of  the  term  those  of  gent  de  main-morte,  the  respondent  ought  not  ' 

WU  held  to  have  made  an  admission  to  that  effect  because  his  pleader  baa  used      i 
ia  a  loose  way  the  term  main-morte  instead  of  that  which  Herv^,  writing  with 
precision,  in  his  definition  of  "Indemnity,"  advisedly  substituted  for  it,  viz.,  vne 
miin  qui  n'aliene  point.     In  the  following  passage  he  thus  explains  the  use  of 
"those  words:     "  Je  dis  en  g^ndral  aussi,  une  main  qui  n'aliene  point  and  non 
^'pas  simplement  une  main-morte,  parcequfe  le  Roi  qui  n'est  pas  mis  dans  la 
"classe  des  main^mortes,  doit  ndanmoins  une  indemnity  afix  seigneurs  dans  la 
*'  mouvance  des  quels  il  acquiert,"  and  thein  be  proceeds  to  deal  with  the  indem-        ■ 
.  nity  payable  intone  case  by  gens  de  main-morte,  propeijly  so  termed,  and  in 
the  other  by  the  Grown.     The  answer  goes  on  to W  that,  on  or  about  the  20th 
April,  I860,' the  Crown  had  paid  to  the  petitioners  an  indemnity  agreed  between 
them  by  reason  of  the  said  property  having  ceased  to  be  subject  to  seigniorial 
rights  J  and  that  by  reason  of  the  acquisition  by  the  Crdwn  of  the  said  property,  e 

and  the  payment  of  the  said  ij^em^y,  that  property  4as  united  to  the  Sover- 
eign's domain  and  ceased  to  be  subjeM'to  any  mouoance  particuliere. »  The  reply 
«f  the  appellants  admits  to  a  certain  extent^  the  ficts  pleaded  by  the  respondent. 
It  admite  tha^the  land  had  been  acquired  by  virtue  of  the  two  nJtarial  deeds  in 
trust  for  the  eJjimmlssionfers,  to  which  commissioners  the  government  of  the 
province  of  Canada  |had  afterwards  succeeded ;  it  also  admits  the  payuient  of  the 
sum  alleged  to  have  beeir "paid  by  way  of  indduglty,  being  one-fifth  of  the  sum 
less  a  tenth,  but  says  that,tb|t^mnUy  Jj^pLJfi^  agreed  upon,  by  the 

parties,  because  the  petji|||bW*^iot  iadkteiVie^^he  propriety  of  the  deduc- 
tion of  .the 'tenth,  inad  fiilkher  claimed  7o<2l|W«pel*  on  the  purchase  of  1839, 
which  had  Mn  Hj^  by  the  Cjjpwn.  It  then  states  y(^t  h  in  f^t  |he  real  ^ 
issue  between  the 'l&rties,  viz.,  that  Qie  im^emni^y  i^id,^pre3e«)l;pd"9nly  j(h|t 
indemnity  which  was  payable  hy  i^lmainsmortes  when,th6yacquire<ymm|%«e^  '^^ 
property  i^hat  the  effect  of  the  payment  was  not  resoudre  la  mou^nee,  i.e.  to 
put  an-^ffd  to  the  tenure,  but  merely  to  mispend  the  rights  of  f^e  n«ignmr»4ut      ""' 
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rH?tHi«S'u'de     A   "'"''"'      V  Roberison  aiid  i^ontitambert  subject  to  all  ■eigniori.l  righto, 

.     Montrt.1,     ana  so  continued  to  be,  eve^t  totkttB  related  to  tHe  indemnity  pour  amortim- 

'"'diemi-""  T"''a  "PPeJ'anw  with.theiT  "P'y  filed  the  aooount  at  pa^e  24  of  the 

•      Kecord,  which  iif  really  the  only  evidence  in  the  cause  of  the  traosaotioQ  in 

,   f[ue8tiOD.     Their  Lordships  hate  felt,  during  the  greater  pwt  of  the  argument 

,         ^    that  the  crucial  (|uestion  jn  the  <^ae  was,  which  of  the  ooastruotioos  pat  by  the 

parties^re>fectively  upon  that  ti^naaotion  was  correct;  or  in  other  words,  quo 

,.  .:  „  ^"'*"'"  «"^  one  party  pay  and  the  other  receive  the  indemnity  Wntioned  in  the 

'  account.     To  that  question  they  *iH  now  address  themselves. 

The  case  of  the  respondent  involves  two  questions,  one  a  question  of  law,  and 
1|  the  other  a  question,  of  fact.  The  question  of  law  i^jwhetber  by  the  law  of 
Lower  Canada  tfao  aequiaiti.,n  by  the  Crowg  of  lands  held  from  or  under  a 
^  scigdior  as  part  of  hih  6ef,  did  eitinguish  all  feudal  rights  in  those  lands,  and 
givf  to  etc  seignior  a  more  right  to  an  indpmnity.  The  questiooof  factig, 
whether  the  transactiion  evidenct'd  by  the  document  at  page  24  took  place  upon' 
that  footing.  Those  questions  more  or  less  ran  into  each  other,  because  it  must 
be  presumed  that  the  parties  dealt  with  each  other  with  reference  to  the  subsist- 
ing  law,  and  the  eonstructiof  of  Uie  document,  iaw  far  asit  id.ambiguous,  will 
therefore  be  facilitated  by  a  consideratiin  of  what  that  law  w^. 

Their  Lordships  do  not  think  it  necessary  to  go  in  great  defahMugh  the  ni'any 
authorities  which  have  be«»^ited  in  the  faota"of  the  parties,  i|«tWren9ons  of  the 
Judges,  or  at  the  bar,  as  to  what  the  law  of  France,  »nd,  consequently^  the  law 
of  Canada,  was  upon  that  poiiit.     They  have  come  to  th*oonolusion  that  those 
authorities  do  establish  that  (whatevo5?lnay  havelicen  the  casein  efriier  times 
when  the  Jcings  of  France  seenS  ocif^nally  to  have  submitted  lo  do  homage! 
by  attorney  or  otherwise,  for  accjuisitWtiMj^  tjie  fiefs  of  subject  seigniors,)  for 
a  consi^eraWff  time,  probably  very  so^omr  the  Edict  of  Moulin?,  passed^ 
the  reign  of  Charles  IX.,  there  was  an  end  of  that  state  of  things,  and  that 
the  Crown  thenpeforward  acquired  such  properties  with  an  extinotioaKof  ail 
feudal^  rights  thetl^in,  subject  only  t^a  right  on  the  part  of  tho.8eiga1»V  re- 
ceive an  indemnity,— a  right  more  or  less  strictly  enforceable,  but  certainlf 
recognized  by  custom.     They  also  think  it  is  established  that  up  to  the  time„.flf 
the  Ordinance  of  Louis  XIV.,  in  1667,  the  amount  of  jthat  indemahy,  when 
not  determinable  by  legal  custom  or  wptten  law,  was  in  the  case  pf  lands  held 
by  roturiers  one-fifth  of  the  price;     this  is  very  clearly  Mated  by  Herve  in  a 
paragraph  which  applies,  not  only  to  the  indenjnity  payable  by  gens  de  m<nn- 
morte,  but  also  to  the  inxlemnity  payable  by  tti& Crown,    He  says,  "  Lars  qu'ib 
"  n'y  a  aucune  regie  dcrite  ou  I6rs  qu'il  y  a  du  doiite,  il  faut  suivre  ll  j'lris- 
"  prudence  quia  fix^  I'indemnite  a  la  valeur  du  tiers  des  biensjiobles\et  du  . 
"cinqtti6me,^°ceux  qui  sont  roturiers,  oar  cette "jurisprudence  fait  lA droit 
"  commjja  daDa;les  provinces  oil  il  n'y  a  ni  loi  ni  usage  qpntraire."     Thi^vieil 
Sjf  the  jurispruilence  of  France  does  not  depend  simply  upon  text  writerijij^such 
/fl'B^ljiyot  and  otkers.     It  is  confirmed  by.  the  i^arious  decisions  op  arrOfe-  th^*'^ 
have  be^Bvjgted  by  the  learned  Judges,  and  in  particular  by  the  arrgt  iui  the 
ca8»of  ^a  terH^ Bohm ;  for  although  the  decision  in  {haji'case  was  %ubs9- 
'^rditjaiice  of  Louitr^itVr,  lt"tj 
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the  Judges  *h6  passed  it,  that  they    were  not  oppiyiog  the  law  as  it  eiistedNit  u.  8«ur.d., 
the  time  when  the  feudal  righCs  w^rt-aHegied  t«  have  been  extinguished.       "    \"*Moitrtlu  "• 
\h^i  then  is  the  effect  of  the  Ordinance' oEXouis^ClV;,  of  which  W  much  \oulV- ma- 
has  been  said  T     It  assunnsd  the  existing  Jaw,  and  modified  that  law  in  so  far  as    ^  "'*"''"' 
the  amount  of  the  indemnity  was  oonpornod.;.  It  presocibod  a  mode  of  calcu- 
lating  the  indemnity  less  favourable  to  the  ilubjjMjt,  and  also  extremely  compli- 
catt'd  in  form,  in  so  far  as  it  relatedrtp,  proptfrty  held  en'roture.  ^o  second 
article  of  it,  which  relates  to  seigniories  of  fiefs  purchased  ^y  the  Crown,  seems 
to  Rreserve  the  old  custom  of  cillculiitin|  Om  tti(|emnity  at  one-fifi^  of- the  value 
or  price.     Their  Lordships  here  observe  thaf  it  is  by  no  means  necessary  to  hold" 
that  this  ordinance,  which  was  passed  four  years  after  the  fcstrtblishment  of  ^tho 
Superior  Council  in  Canada,  and  therefore  was  n(Jt  introduced"  propria  vi§ore 
iato  Canada,  and  was  never  aftwrwarda  registered'ia  Canada,  eve*  became  part 
efthe  law  of  Canada.  "        .  * 

It  will  subsequently  be  shown  that  the  parties  acted  and  dealt  with  cacli  other 
upon  the  footing  of  the  l«iw  ns  it  existed  before  th'e  passing  of  th^  Ordinance.     . 

The  next  question  \^,  was  this  law  so  defining  the  rights  of  the  Crown 
ever,  introduced  into  Canada?  Their  liocdships  can  see  tf^  objection  in 
principlet<rtreatln^--tt>>i|s  so  introduced.  It  «vas  merely  p^ut  of  the  law 
of>trfal  tenure,  which  was  unquestionably  introduced  into  French  Canada 
as  the  law  of  real  property  or  part  of  the  law  of  i-eal  property  in  that  colony  ; 
Ind  which  after  the  conquest  «f  Canada,  when'  the  province  had  pa^ed 
under  British  dominion,  continued  to  be"  l|»w  by  virtu^  of  die  Imperial 
Statute,  known  as  the  Quebec  Act!  If  the  law  relating  to  -the  nghts  of  the 
•Cfcwil,  which  was  part  of  the  general  law  of  tenuif^  wiW  not  -in£rodu,ced  or 
CQnlinued  in  Canada,  it  should  be  shown  affirmatively  to  hpye  been  excepted. 
J\jBat  has  b^n  princiially  relipd  upon  as  establishing  this,  is  >the  fifth  sub-sec- 

^tieii  of  the  66th  section  of  the  Consolidated  Statute,  chapter  41.  That  portion 
of  the  Consolidated  Statute  does  not,  however,  relate  to  the  seigniory  iii  ques- 
tion, or'to  seigniories  of  that  class,  bul  is  confined  to  seigniories  belongilg  to 
the  Seminary  «f  St.^ulpiQe;  The  enactment  relied  upofu-is,  moreover,  extremely 
general  in  its  terms.  It  s^s;  *"  fbe  sai^payments  by  the  province  shall  include 
"the  commutation  of  the  t^urfe'ef  all  property  now  held  by  the  province  or 
''theCrown/pr  by  the  Wat  l)epartm^,  as  representing  the  late  Ordnance 
"Department  in  any  seigniory  bo||(^ging  to  t6e  said  Seminary,  and  such  com- 

^  "mutation  shall  he  held  to  have  It^li  petf^cted  on  the  4th  day  of  May,  1859." 
It  speaks  of  the  tenure  of  all  property  held  by  th<  province  or  /he  Crown,  or 
by  th^  War  Department.  •*  It  does  not  positively  assert  that  t|ie  Cjrown  was 
treated  as  an  0|[dinary  cenfitaire  'in  all"  seigniories  in  Canada  in /Which  it  might 
hold  lands,  or  in  th^'Sparticular  seigniory  which  is  in  •question  hate. 
Beliance  wilalilso  placed  u^j^o  statuutes  which  relate  to  the  officers  of  Her 

•Majesty's  Ordnance,  an^to^Pgurchased  by  them  for  tha'proteotion  of  the 
■province  with- Imperial  Wnd|Pjt  is  possible  that  lands  so  purchased  abd  held 
"pay  hiit#ieen  stabject  to  feudal  rights,  but  their  Lordships  cannot  infer  from. 
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It  may  b«  convenient 
which  ia  invoked  on  tii« 
bj  virtuo  of  which  p 
de  mtiin,»wrte,  in 
one-fifth  of  the  prl 


i^tf'v^X^°^°  ^''*"'"^''  ■"  "  '»  affefcV  the  general  right8"of  tbe  Crown  in  CttmdM  io  the 
Momr*«u     ffl«nner  supposed,  or  that  it  K>«  since  b«cn  Bo\  altered.  «  ^. 

t;tl»rt;t  there  iji  no  doubt  asHf  the  law 
dant,  pamely,  tliut  upon  an  alieoatioiy 

^ reuduFrighta  paMed  Into  the  hands  of  gem 

sense  of  the  word,  an  indemnity  estimajted  also  at 

e  payable  b/th^5f*H«"(/e  mam-mor^^ai 'a  ooiftpen- 

sation  for  the  probable  loss  of  hiU  et  vtntef.    There  was,  however,  this  dif  tine 

tion  between  t^  l^douinity  payable  by  gmt  <fe  mainmorte  and  the  iiidemoii 

payable  by  the  Crown,  viz.,  that  upon  th(ygg||ri|M  proMrty  qut  oHhe* 

hands  of  t^e-  gens  de  mahi-morle  the  ri^'Ho  loits  et  vmtes  a^n  re^i^ed,  the 

'«"'''»1  '■igfcb.^jo  far  as  they  were  covered  by  tltf  indemnity,  beiog^rely  sus- 

"*      as  in  the  case,  of  thtTCr&wi,  according  to  the  «ut|»oHtie8  to  w^ioit^ 

^ips  have  alreadyyfcfcrred,  thW  were  absolutoly;4(nd  for  ever  extfc. 

il  quc8tion,7thc&,  betwufen  the  parties  ia^  this  case  i»,  whether 

question  were  so.exl  oguished,  or^ly  so  suspended  by  the 


/: 


20thof  Aj)ril,  18G0. 
will  now  examine  the 


^Dt  set  out  at  page  24,  and  edn- 


K 


--;^  ^T<ij£^"i"'  "•"  "vw  u«uuiiuc  uiu  uucjHijcDi  Bci  oui  at  page  3*,  ana  con- 
aid«f  Wt»ch  of  4he  Contentions  of  the  op^4te  parties  it  favours.     It  is  in  the 
form^of  a  Wri,  prel^tqd  by  theHcig^'and  followed  by  a  statement  of  what 
has  been  jaid  by  theGovetnuicnt^^  fiiay  hem  be  remarked  that  the  Provincla 
Guvemjnent.^aa  sicn,  was  m)t>>spuble  of  holding  lands,  and  that  all  L^ 
ac«^u»ed  by  Oovernmcnt  for>6bHc  purposes  were  rerjuired  by  law  to  be  iwu 
*"  %'"'Jf*'    of'ihe^^wn.     Tlile  ^ill   is    headed    « Le^^  Gouvcraeqientr 
.'P'P^'W.a'v'   Those^rds  dearly  import  that  the  bill  was  presented  to  the 
^'Provincial  e?ov*;ii^enft»«  represcfltin^'  the  Crown.     It  proceeds  thus  "Pour 
"  ^^8  «t  veatpTBur' son  agquisiaon,"— that  is,  the  acquisition  by  the  Govern- 
ment" ther^resentative  of  the  t!rown,r%)ra  the  hours  and  representatives  of  # 
William^aUoweli,— I'  by.  two  eontratts  of%e  8tb  OcU>li)te,  1839,  ^hicli  passed 
"  to^bcrtson  and  3fontizanjbert,,^urcha8ci%  fof  the  advantage  of  thflvCommis- 
HOners  of  "tlie  lunatio  ^to»m.'V;J^claims  %»  tkkfodi^t  ym/**;  alleged  to 
Have  beea  payable  on "that^Wticuhir  tra'qaaction,  and  then  oontains  this  itam  :    ^ 
"  Pour  droit  d'indemnit^jurje  susdjt  prix  de  vente  £192  Os.  l«d,"  being  one 
%  fifth  of  the  price.     Then .  foJi«?'>laii^  ffonyhe  6pvemg|i^t  «f  tie  rmte    ,„ 
/onam,  which  was  reservey^lhe  original  d^>  ilaljowSf  in  fjivor  of  tlio 
seigniors  over  and  above  |heir  seigniorial  diies  Ibr^M^  yea^,  a  slijf wbicj-    ^ 
imiilies  thatjit  least  during  tha*  PSsfod 'CSovernm^ijj^^Peiwotiiig  the  Crowalfea 
beeiijhe  proprietors  of  iiierland.-'  Hew  tlAid  •tfoGovem'ment.  u  appeare'by 
the  seiond  partV)f  thia,documa»t,  deal  i^{He3y|ums  Z"   It  rejected  th^t  for 

the /oi:^€/o<?^^«c«  i^n  the  ^a^actiori  #Ji39,jb 
tha"t rfKP claim Vas'sj)  rejected ,  be Aiuse  it"" 


f39,j||M  il' may  weir  be  presumed 
been  established  "by.  judicial  doci- 


"sT    '°  *"*""¥  tJiat  {«<fe  «<  Wf^tcs  were  ^ot  .payable  on  a  piipohase  for  a  purpose  ^^ 
,;.»I^P'^P*-^^*%-    I*  P"»<f  to  *^e  appellants  thfe  sum  of  £217  11a!  9d.,  which    '^ 
.. ;  %»8  comp(»ea  of  the  fbl|jS>wing  itenrnj  viz.,  1st,  the  indeftnity  claimed  £192  09. 

..lOd.'.fegp  gne-tentb,  which  wa%'dcduc!ted'^p  the  ground  that  these"  partioular  « 
-T^gBiuru  were  not  cntitlca  id  tH  prohtB  of  Id  haute  juttice,  and  therefore  that 


■f?:> 


f 
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one-UnUi  WM  ret.in.ble  to  coyer  the  claim/  of  tho«,  th.t  were  u>  entitled;  .nd.  l..  «,„„  a. 
•econ<Jfy,  the  sum.  olwined  for  the  arro.r/of  the  nnte-foncihe.  ^'■Tu.'i^  "" 

/frt  i  .  »"de«nn't<5."  »nd  upon  the  fnct  that  the  payment  y,m  n.«de  .  ""-• 
/of  the  "  indemniUS  recl«n«fe.-  It  wm  contended  th.t  the  words  '<  droit  din- 
den.n,u5  b.ve  received  .  .Ututory  interpretation,  .nd  niu.t  bo  taken  to  import 
the  .ndoronity  pay.ble  to  .  corporation  or  other  main-morte.  Their  Lordehipe 
.re  of  opinionjhat  (he  word,  mean  only  a  right  of  indemnity,  and'are  to  be 
con8trued>c«nrf«m  ,„bj,ctam  matmam.  Here  it  appears  on  the  face  of  the 
bill,  .8  alrea\^  «hown,  that  the  claim  wa«  against  the  Government  ..  represent- 
ing  the  Crow\;  that  its  title  was  referred  to  the  transactions  of  l-giJO  •  a„d  ■ 
that  It  was  treabd  as  having  been  in  possession  of  the  property,  and  liable  for 

tb#%ot  resetv^  for  .t  least  fifteen  years  before  the  date  of  the  transaction 

All  this  appears  to  their  Lordships  to  afford  the  strongest  inference  that4he     ' 
mdemnlty  claimed  .was  that  payable  by  the  Crown. 

It  was  suggested  however,-  in  an  'early  part  o^c  argument  that  the  jum  was 
not  that  which  would  hate  been  the  amount  of  the  indemnity  payable  to  the 
Crown  ^r  the  Ordinance  of  Louis  XIV..  but,  as  their  Lordship  have  already 
observed  ftat  onl,  shows  that  that  ordinance  was  not  treated  mb  regnlatintr  in 
Canada  the  amount  of  the  indemnity,  but  that  the  claim  was  made  according 
Jo  the  law  as  it  existed  in  France  before  that  ordinance.     On  the  other  hand 
the  tjw  which  the  appellants  take  of  the  transaction  ui  not  altogether  consistent 
ifith  WdocutteDt.     There  l«  on  the  face  of  the  account  no  allegation  that  the 
sum  olfBd  was  the  indemnity  payable  by^c««  de  maik^or$t  in  the  proper 
jeifteofW^m.  To  tceat  the  Crown  as  falling  within  that  category  would  clearly 
have  been  aJlror  in  law,  and  the  facts  stated  in  the  bill  which  give  a  partial 
history  of  JpipnCT  tomsaotions,  fail  to  show  that  at  any  time  the  property  was 
held  by  aff^  corporA  or  body  of  persons  who  were  capable  of  being  treated 
to  the  proper  sense  o^  term  aa  gm,  de  niain-nwrte.    Therefore  it  appears  to 
tjcir  Lordships  that  upon  the.  true  construction  of  this  document  it  must  be  held 
that  the  lademnitywaa  claimed  and  paid  as  an  indemnity  payable  by  the  Crown 
wththe  legal  inoidentsof  a  purchase  by  the  Crown,  and  the  payment  of  an 
indemnify  thereon,  naiiiely,  that  the  feudal  rights  wj re  thereby  extinguished  and 
.  be^me  incapable  of  being  revived.  ' 

The  uhief  argument,  not  already  dealt  with,  which  has  been  used  against  thia 
CPnstroction  was  founded  upon  the  expression  in  the  deed  of  1861,  which  conl 
yeyed  the  legal  estate  to  the  Crown.  Their  Lordships  are  not  prepared  to  say 
that  a  plausible  argument  cannot  be  raised  upon  that  point.  That  deed  how- 
ever,  cannot  be  U8ed.in,the  way  of  admission  or  estoppe^aa^regardB  this  ques- 
tion, b^ause  the  appelUnta  were  no  parties  to  it ;  and  it  seems  to  their  Lord- 
dups  that  a  sufficient  ei^nation  of  the  difficulty  is  that  given  by  the  learned 
Chief  Justice  of  the  Court  of  Queen's  Bench,  which  is  to  the  effect  that  the 
dauM  was  putin  for  the  protection  in  tj|ie  ordinary  way  of  the  conveying  party 
and  to  relieve  him  from  any  daim  which  might  possibly  be  made  against  him  in 
re8pe<rt,of  seigniorial  rights.    Their  Lord^Up^  dkanot  set  any  Jnfe^enc^'whi^h 
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Lw8<*art  im  thej  think  wu  rliu  effect  of  th«  tranuetion  of  April,  1860.     It  wmM  to  them 

Muntr**].     that  their,  view  of  thnt  trnnimotion  really  dinpoRcs  of  tbo  oim,  and  that  it  iit 

A         _  Johi*  IT  Mid-  unnoowwary  to  deal  with  any  other  qaeNtiooa  that  might  bo  raiaed  apon  the  con- 

\f  ^i»ini«.  »   itroction  of  the  Statute  and  the  elwt  of  the  oonveyanoe  to  the  Crown  of  1861, 

'  *'i ,  or  any  of  the  other  points  which  have  been  more  or  loaa  raiaed  in  the  (Murae  of 

the  argument  before  thcn^    It  will  bo  their  duty  on  the  whole  oaso  humbly  to 

adviae  Her  Majeaty  to  affinM  tho  judgment  of  the  Court  of  Queen's  Bench  for 
Lower  Canada,  and  to  diamiaa  thia  Appeal  with  costi". 
Pagnuch  ib  Major,  for  appellants. 
Mtuffrion,  Rin/ret  &  At<:hambattl(,ioT  x«n^iiAm\. 
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COURT  OF  QUEENS^ BENCH,  1877.    _^J^..: 

MONTREAL,  22MD  SEPTEMBER,  1877. 
Corum  DoRio.V,  C.  J.,  Mo.nk,  Rasihat,  Tessier  and  Cross,  JJ. 

Xo.9«.  . 

,        '  Rur.LAxa  It  At., 

.    .AMD 

TrPFIVatAL.. 


AppellaXti  , 


,'  .  I  RaSPOSDBNTH.' 

A  t^ntnt  b<>cafne  Ipioivent,  ami  th<'  leunl  premiiM,  which  were  vMai;ft,iabt«|u«fltl]r  becoming 
uniiihablliible,  the  lAndlnnl  proceeded  to  execute  ccrttln  repAinl 

il ELD:— That  In  delkult  of «  demanil  by  th?  leMee,  or  hhi  rpprewntatlve  the  aMijpiee,  to  reacind  the 
leaw,  It  omtlDued  tu  itub><i«t,  and  the  lemior  wan  entitled  to  rent,  leu  the  Ihae  occupied 
III  makin^he  repalni. 

I{.\.Ai,s.AY,  3.,jdl8»rntien».  The  lessee  of  a  houHe  became  insolveiit,  and  there 
was  DO  one  actually  in  oouupation  of  the  building.  The  honse  wiia  in  groat  dif^ 
repair,  und  the  proprietor  was  notified  by  the  building  inspector  that  it  was  in 
a  daogerous  condition,  lie  took-  poasessioa  of  the  premises,  pulled  down  the 
front  wall  and  rebuilt,  an^  then  claimed  all  his  rent  except  fur  two  or  tijrco 
months  during  which  the  repairs  were  being  made.  The  Cdiirt. below  allbWc4 
him  only  the  rent  up  to  the' time  of  the  rebuilding.  The  feasor  appealed  from 
this  judgment.  His  Honor  thought  it  should  be  confirmed.  The  lessor  had 
no  right  to  take  pos-scss-ion  of  the  prenriti^s  of  his  own|ii«cord,  and  his  doing  so 
amounted  to  a  resiliation  of  tbe  lea.te ;  but  even  if  it  did  not,  he  had  no  right  to 
claim  rent  for  the  whole  term.  ^ 

Monk,  J.,  alsd.  dissenting,  thought  tha(  the  article  of  the  Code  which  allows 
the  landlord  to  make  r^irs  was  not  applicable  to  the  present  case.  Ccrtaiu 
repairs  became  necessary.  The  landlord,  without  any  notice  to  the  lessee,  took. 
NposHOHsiou  of4hcrpremises  and  demolished  the  front,  and  kept  the  house  under 
;-epair  fur  several  months  without  any  communication  with  the  parties  to  the  lease. 
This  was  a  kind  of  violent  taking  posseesion.  It  was  not  a  question  of  damages; 
it  was  u  question  of  reisiliation  of  the  lease.  Tbe  landlord,  by  his  forcible  tikipg 
po8segj(ion,  had  resiliated  the  .|ens^.  •  '        . 
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' -^^ ft 

Crow,  J.  Thl.  .pp«||  .h^.  oat  of  the  conLtSiina  mf  ^  di^A    j~T~~~ 


■/*-'■  -T' 


:!Oth  August.     From  thi.  th«  \.ua7  i        ^      ,  "*  flocruing  after  the 

be  .ade.  whth  thj  j^L' ^li  r^ot  i^^^^^^^  ::;j  a'stfa  "f"  •^ 

llie  2e>b  October.     H«  „,,  „„  „„,;„  .    .7       °*^  "  "'"  '""''  "»"' 

«..«=n«d  „„r  .h.„  of:::;  °n  ;°  r*"*  "■"  "■• "'»'"  *«« 
...  i™.  n»  to  u  r.  uL  f,„„  r;^i:':;ir;""'°° '"  -*•'"'"  °' 

»•     Under  .rtiol.  1634  of  ifc.  r^       I        •    ^       ""  ""W™"'  «f  tt.     ' 


# 


T^ 


The  Court,  efo. 


^',       .h.. 
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I-*  -»    • 


Koiiand  »t  »i.       "  Considering  ti,ut  the  mpveables  and  effects  of  the  insolvent  Turgeon,  qn  the 

Tiflfnetai'  premises  which  he  occupied  %; tenant  of  the  appellants,  were  liable  to  said 

"'.         appellants  for  root  and  taxes,*'TO4  that  said  premises  continued  to  be  occupied 

by  the  estate  of  the  said  insolvent,  represented  by  his  assignee  in  insolvency, 

>  during  the'space  of  ^bout  three  montjhs  of  the  current  year,  oommencingon  the 

lat  day  of  May ,1876,  and  the  said  assignee  had  the  right  and  liberty  of  oceu- 

pyingthe  same,  up  to  1st  May,  1876,  and  that  said  estate  was  liable  for  the  rent 

and  taxes  of  said  premises  for  the  whole  of  the  then  current  year,  bttit  became 

entitled  to  a  proportionate  deduction  of  said  rent  and  taxes  fo^  a  ceiftain  time 

ihe  premises  were  under  repairs  and  uniphabitftble,  tp  wit,  in  the  months  of 

•  '  August,  September^ and  October,  1876,  and  that  inr  the  judgment  tendered 

in  this  matter  in  the  Court  belgw,  on  the  ISth  February,.  1877,  thci;e  is  ema:^;^ 

,'  ^   '*!Doth  reverse,"  &<?.,  &c.  °         ::J_z^^^^^^i.l._^^^^::^^_^^.:^A-,.^ 

.      vlrc/i«m6aH/r<feZ)ai;W^gfor  appellant*. 


Gtnffrion,  Rinfret  <i-  Archambfitilt,.  for iCBTpondsnta. 

(J.  K.)  r         '  ■;  •  *     '  w, 

■    ,       ....      '  ■,.  .*^    '.■■         '■  •;? 


> '  ^' 
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'    ~-  "  ■    ' '    ."         ^.  ■  ■     '  ■' ** 

■      .    ,  .MOXTREAL,  22XD  MARCH,  18-1  '      .*.»''*••>. 

■ "      '■ .  '^'  -"*■'"  ^   '      'C '" 

Co.  am  DtJUIOX,  C.J.";  M0NK„II\MSAT,  SaNBORM,  TlSSlER,  J  J 

.  '   .    ..  Ho.  lOsT  ••    '  '■'  • 

N.      ^  •.,    •  ^J.\M£S  WILLIAMSQ.V 

WILLUM  RHIXD, 


r  - 


h' 


Appellant  : 


[^    %■    '  .  *         ,V    ^      , '    .'■        ,        Rkspo«de>t." 

111x6"  :^.  That  a  warplioujo  w(#1pt  given  l)y  a  warehouseman  whofi  the  goods  iu  questton  are  not 
':..  .     in  bii"  )'o*esi<ioii  1?  iiuJI  mid  vphl.         -  '■°- 

*  i"*      2  Tlftft  after  a  case  ha."  been  submitted  to  the  Court  on  the  injritg,  thd  vlaintitT  1?  <>ot  en- 
titled to  discoutiuuu  tlnj  action  on'p'ayinfeut  Of  costs.         V  ,  '  .         . 

"  The, appeal  was  from  a  jiidsment  of  the  Superior  Court  in  Insolvency,  23ra 
June,1876/  .^         >       v     .       ».,  r  x.    '    ,•;       •         '  .^^     .      . 

.SANnoKX,  J.  The  flppellanf  is  a  .warehhu'iemah.  He  alleges  that  be-*- 
'  tviecn,tha(12th  of  Februiu*  and  the  l.st  of  Scptenibqif  1875,  he  ,^erivere.l 
.  ^  certain  warehbuge  receipts  to  WUliam  M.  Molson',  then  President  of  the  Moisio 
Iron  C»mpaajr,  for  different  quantities  of  iron,  in  all,  wortli^l^ttO,  and  trust- 
ing to  the  assurances  of  said  Molson  that  said  iron  was  at  his  di^pfeal,  it'waslefV 
an  the  grounds  of  the  Moisic  Iron  Company]  Some  time  aftetwa^  t^e  Moisic 
Iron  Company  wfentinto  insolvency  and  respondent  was  appointed^igow.  He 
refused  to 
a  Jud[ 
•iron  Flit 


''. 
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t,hi  iron'was  pjedged  weqt  to  the  use  of  the  Moi«ic  Iron  Compatiy.    After  the  ,    wn„ 
case  was  submitted  for  fudgment  appellant  applied  to  have  it  S.lrawrfrl       ™'""" 
W.«^  to  njake  proof  ^thot  the  Botes  werelcounted  fbr  t^^^Z     ''  *""'  '   ' 
Mmsio  Iron  Company.  •  This  was  refused.    He  then,  whea  the  Jud^  was 
T^t?  1'  ""^^TrJ-^»».  fi'^'l'^  discontinuance  on  payln^of^Ior 
The  J^^  disregarded  the  discontinuance  and  rendered  ju4Lnt,dismS:^      ,      ' 

»1W  ti?'^*  "  of  opinionrthat  this  judgn,ent  was  right.  ^Had  apLllant  been 

the  Moisic  Company  ,t  does  not  appear  to  the  Court  that  the  result  could  hall 

\  tie      Z       "^  *'r^^«r-*'-*-»«^-oti;erthan,,h.ttheypu.;:^ 

\   Jn*    .      ^  "« j\t«'">«  receipts  toWilliam'M.  Molson  ift^ividuall    'Ld 

.appellant  never  hdd  the  physical  possession  of  the  iron.    The  rec  ipts  were  im  ' 

r  -properly  g,ven,  and  this  is  a  very  mild  term  to  use  respecting  the™^  SuTh  ware- 

^2r''\::T:'V''  *^  ^^^  S^^tpriviteges,  a^d  itLf  the  verTlJere 

1  fi      .  T.      ^"*  '^'^  '^'""^f  '''''  •«'"'-»*«ly  *«>«  t™tl..     The  appellant 

nl!  „ V      P.c         ""'  '°  *^*  ^'■''"",'^«  '^  '^'  *^«'««  I'«°  Company.    It  i 
plam  from  64  Section  of  34  Vic,  c.  &,  ^h.t  the  Legislature  intei^ded  by  these  r 

■     «"P»'.«^o»>thefaerthatitismadeamisdemeanorLawarehousema;tl^^^^^^^^^^^ 
ch  ,ece.p^  to  n/islead  anyone  before  the  goods'  named  in  such  re^tB  have 
rr;?''  ««e.yed.byhim..  Without  such  delivery  to,  and  actual  Ls^s 
.5U  by  thfi  warehouseman,  of  goods  to  hein  his  storehoL/or  pl,ce  of  sC 

^  r  Sm  t^^'^'  "^''^"^'^  ''^^^  ^^^^^^  ^^^<  the  receipt: 

IZ^SjTW  ,l^?'^i'"^^«P•»'"°^hptai^thecaseL  been  sub- 
m^Uedti^theJute,t|e?r,ght  of  discontinuance's  not  «ii.t.    Each  party  ^ 
•  3^  o/f     V'^  dedsion  of  the  (feurt.l  It  is  plain  that  article  ioli 

"d^S^L^       orpethioner.     At^iele  451  indicates  that^t  can  be 

hsapphej^,  „,„^y.j„  i^^  hands  of  th,Court,  it  woulfperd.  t  of      ^        - 

takmg  proceedings  In  the  cause  t.fter  it  has  hein  submitted  Which^is  agZ  «Jl   *  ' 
^^c,     After  a,  case  has  been  once  regularly  -submitted^  CoUr  "1  d        ,    '' 

.  UulrtorJudgJ.     Thejud^rntisconfirined.  >  ^V"  '•  ^ 

Aerr  4  CcoW,  f(jr>e8fiond6nt/. .     *       v       -         i^         ^  .        ,        '^  ^     - 
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COUI#  (^  REVIEW,  1877.  / 

MONTREAL,  30th  APRIL,  1877. 

Toram  Johnson,  J.,  DoRioN  J.,  Papineau,  J.         \'.   ^ 
M.  111. 

•    .  ...»  •        .  u 

mutter  of  BeHveau,  Insolvent,  and  Dnchesneau,  Party  Collocated,  and 
Plassis,  Contestant. 

HKLbt-rThat  i^mortpage  given  by  a  minor  i»  not  radically  null,  but  U  merely  "ubject  to  be  annulled 
3  !  IneateotUswH. 


\ 


#     I. 


■> 


# 


V--; 

/  ,  ,; 


•v^ 


-In%ie 


.^HNSON,  J.  The  infi^ent  in  this  case  had  giyen  two  ohligations  when  he 
was  «  niinot,  one  to,  Duchcsiieau  and  the  other  to  Plante.  Both  these. creditors 
were  collocated;  but  Plassis,  a  siibscquent  creditor,  contested  both,  and  his 
-contestatibn  was  maintained,  an^  both  claims  were  diBmiKsed  by  the  same 
judgment,  and  both  the  claimants  inscribed  for  review.  We  unanimously 
reverse  this  judgment.  It  proceeded  on  the  ground  that  the  obligations  of  the 
minor  were  absolut^y  null  in  themselves ;  but  we  hold,  on  the  contrary,  that 
'  they  are  null,  not  on  account  of  minority,  but  qn  account  of  lesion  (_non  <a%_ 
minor  quam  lmu$)  ]  fed,  therefore,  tbi^  ,iyuBt  be  invoked  by  the  party 
injured.  'Art.  987  C.C  settles  this.  It  is  very  true  that  there  are  certain 
■tiuflities  in  the  contracts  of  minors  which  may  be  invoked  without  ksion  ;  but 
still  they  mustloe  invoked  by. the  luinor  or  on  Lis  behalf  (Art.  lOOO'C.  C.)  In. 
the  case  of  Vennervs.  Lortie,  ddcided  in  Quebec  a  year  ago  in  Eeview,  and  in 
which  o»r  present  colteapue,  Mr.  Justice  Dorien,  sat  with  Stuart  and  Casault; 
Jjr.,  this  subject  was  fully  treated."  That  case  was  against  a  surety,  and  had  been 
"dismissed  on, the  ground  of  the  nullity  of  the  principal  obligation  forwhich  tjiiey 
became  security ;  but  the  principle  applied  was  identical  with  that  which  must 
govern  here.  'We,  therefore,  reverse  tlie  judgment,  and  dismiss  the  contestation 
of  Pla^is  with  costs 'in  the  Court  below,  and  also  with  costs  here  in  favor  of, 
.each  of  the  claigiantB— as  they  have  inscribed  separately.  . 

The  followingWas  the  written  judgment  of  the  Court  :— 

"  La  Com  *  *\*  consid&rant  quel'hypothiique  consentie  piir  le  failli  pendant 
sa  minority,  en  faW  du  crdancier  coUoqu^  I'a  etc  pour  bonne  et  valahle  consi- 
deration, et  que  lesXdeHiers  obtenus  par  le  dit  failli  au  moyen  de  la  dite  hypo- 
th^que  ont  ete  employes  pour  le  benefice  et  avantage  du  dit  fiiilli ;  ^ 

f  Considdrant  que  la  ditp  hypqtheqtie  n'etait  pas  nulle  radicalement,  mais  seule- 
ment  annulablcil  la  demande  du  miheur  devenu  majeur,  6t  que  ce  deriiier  recon- 
najt  I'avoir  approuvee  et  ratifide  apfes  sa  majorile  et  avant  sa  faillite  , 

Consid^rant  que  lortque  le  contestant  a  pris  h^poth^riue  sur  les  biens  du  dit 

.failli  il  devait'cpn^ttre  I'hypothfique  du  creancier  coHoqu^,  et  ne  peut  se  plaiiu 

dre  d' avoir  ete  induit  en  erreur. 

CoBBi^6cant  qu'il  y  a  erffettr  *  *  *  Infirme,  etc.,  etc.'^ 
_.  L_J^-      ::s»._^.  '    iv       ^  -     -^^v^.-,         Judgment  of  SfT.  reversed, 

'^Mathieu  <k  Co.,  for  party  collocated,.    \  * 

'•    A  G?ermam,  fot  conteetants.       .     ,      .  X       •'        * 
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MONTREAL,  29iHJANirARy,16k  '  " 

Coram  Dort<,n.  C.  J..  Monk,  Ramsat,  TEssrEB,  and  Cross,  JJ. 

.     s'  ^       ,    "No.  98..   •-.'.■■■       ^'^        ■.  "   ■  ^. 

TJfOMAS  ROBERTSON  BT  AL  ,  ' 

*        ;  --  (Defendant.1  in  ih^  Court  below,} 


^■\ 


•■AND  *  -  Appklants; 

LOUIS  JOSEPH  LAJdlK,         -    '  f» 

(I'lainifffparreprigftnikt  Court  helow,) 
■'■■-.  ■  ^    . 

^nPONOBNT.' 


*f    W' 


Jtto</     7«.V,  TFo<A*.,;,oo«  ^  Ahiott,  for,  respondent  :-The-»ctionlLhe 
Oourt  below  was  ba^d  uf^n  five  warehouse  receipts  in  the  following  forn»'. 
'  Rece.jcd  ^a«^t,hie,  Gr^Gill«.i&  &Co.,  on  «torag&  JI^SSni 
btreet,  the  following  nierchandiz*,  Viz -^-  -  ^TrJ-^l^ 

"(300)  nreehundrM  Tons  A^o  A  Clyde  fii^  Iron.     Storage  filjm  op^ 
'■ing^ navigation.  '     ''  =(  -^  »!*^"*  Hp|r 

l^ljaiverablecmlyon  thesurifenderofthis^ 

".Montreal,  5th  March,  1873.;  .:     %W        ^ 

2-:  '       "(^'S^ed,;  ^     "  TtlOMAS  ROBERTSOlf  &^0:"  \    " 

_  The-other  four  were  for  about  330  tort^  additionalv^ig ^ron,  afld  were  iA. 
^csame  fonn^s  the  above,  only  diff<.ri„g>  t^.e  «p.e$|Sn  of  tl.;  a«punt  and 
oftheplaee  where  the  iron  was  stored  ;  the  total  amount-^df^the  irbnieing  647' 
tons  15  cwt.,  ^qrs.,  amounting  in  vdlfie  to  §21,856.72.     Tile  original  plain  tiff 

I  J'J'P*^'^^*"'"  endorsement  and  defivory  toJum  by'RitcJiie,  Gr«g<r  Gilksnie 
|/|^;^0nthe4Ui  October,  1873,  demand  was  mi  on  ftha l^^^S.  S^ 
fc.2PhJl,p,,notijry,  upon>the  appellants,  for  the  delivery  of) the  iron,  the  ware!"     .^ 

.bouse  rece,psbe,ng.at  the  same  tita^'tender<}(J  back  duly  endorsed.    But«e^ral     T 
T;"''«h«J  been  previously  verbally  made  tp  the  same  e^^^^^^         refdied'by    4' 

^a^llj^nty^;  oneof  wkch  refusal,  j.,  by  H^  dntflft  ?7fh    ^,,g„,t,  fuZ qui     ^' 


ft 


'     J 


i       ' 

^ 

'   '  i' 

1    * 

'  fk 

'  * 

i    **' 

t 

' 

111 

■•     ' 

'*'W 

'j*i 

^* 


'*' 


.^4  '> 


■  *e<i  M  fljo.-  38  pf  the  tlosaieii. 


It*- 


r^---^?^i!ii-^^-^ 


^'   '»''  .i-  ..  - 


iS    -Aj^^-^ 


;  ^' ,.  '\ 


L   '^ 


c. 


,1 


.        -  *•        • 


/' 


.,  ^ 


170 


COURT  OF  QUEEN'S  BENCH,  1878.      / 


and 
MiWf. 


*i. 


\^  >*.. 


Thereupon. an  ajOtion  was  brought  by  Mr,  Davis  against  the  appellants,  pray-  • 
ing   that  they  b«l  ordered    to  deliver   over  the  iron  to  him,  and  in    default 
thereof  tojmythesiid  sum  of  $21,856.72  with  interest  from  service  of  process 
till  paid.  '  '    .  ,  f 

The  Court, -after  cotitestation  and  the  taking  of  evidence,  rendered  judgment 
in  accordance  with  Mr.  Davis' ^conclusions,  against  aippellants,  ordering  them  to, 
deliver  the  said  iron  to  the  respondent  (Davis  having  becorate  insolvent  in  the' 
interval) ;  or  in  default  thereof  to  pay  the  above  tamitioiicd  amount.     And  it  is 
from  that  judgment  that  the  present  appeal  has  be(fe  instituted  by  theappcl- 
lant#i;  ^    ■ 

'.    ,4'ho' declaration  in  the  cause  alleged  that  early  in  the  year  1873,  the  appel- 
lants purchased  a  large  quantity  of  pig  iron,  on  ajoint  adyenturc  with  one  John 

larch  of  that  year,  they  sold  aj>ortion  of  the  iro»  so 


^^' Mcbougall,  and  that  iiQ-M' 
v^"  ♦"="  ^'^fihftsed,  amoitnting  Uto- 


'47  tons,   15  cwts".,'  2  qrs^,  to  the  firm  of  Ritchie, , 
Gt^ggViG^mfspie  &  Co.,  afd^eliv.ered  it  to  them.     That  upon  such  delivery  and 
asl-o^ognitibn  thereof,  and  of  the  acquisition  by  iRitohie  &  0>.  of  the  iron,  thtr 
'■  appellants '>Bade  the  watehouse  receipts  already  referred  to,  .■inu  delivered  them -^ 

.  •.,.■•■.„  to  Ritchje  &  Co.   ■     ■  '    ,'  ■"    -    »]■"': '.-■-•f ''':■'■•"  V  ,    "-    '':^' 

i    "-TlBifRitchiS'l^  Co.  afterwards  pledged  the  wid  iron  to  the  "plaintiff, iDavis, 
. -jaa  secujity  for  th^  p^ment  of  the  amdunt  the«^dae  to  him  by  theju,  and  for 
'  advances  then  arid, stiibsequently  made,  and  a^  leyidenoe  of  such  pledge,  epddtged 
'         '  and  iJeliv^Ted  the  WMehouse  receipts  repre^riting  the  iron,  to  Davii  :'by  meansf 

.J  '  .whereof,  akd  by-law,  andthe  custom  of  trade  and  of  merchants,  Davis  became 

.       Othe  possessor >of  the  iron,  and  the  appellants  became  bijilees  for  him.     And  he  . 
_  jsecamc  entitled  toN<kmand  delivery  of  the'irori«..in  accordance  with  the  terms  of  | 

'  *'         the  warehouse  receipts.  ►      -^-    V  " -t  4' 

.       .  To  this  action  t^e  appellants  pleaded  four  p^        —       *  .  ^     i,  ^ 

'^    "^^    1.  That  as  the  plaintiff  Davis  did  not^liege  that  the  appellants  were  pai^.ftlr^ 
>  ■;   ilhe  iron  by  Ritchie  &  Co.,  it'did  not  follow^that  they  were  bound  to  delivi^  the 
a.  iron  tO|  Ritchie  &  Co.     And  further,  "that f&s  it  was  not  alleged  that  the appe)-, 

/iantswere  warehousemen  by  calling,  th?  trairehouse  receipts  had  no  legal  v^lue. 
'  /  And  that  thefy  were  not  capable  of  be^g'tpansferred  by  endorsement.  •      '     "„    ' 

*"    :/  By  a  second  pletii  they  alleged  thM^itlw  appellants  were  not  paid  fgr  the  iron, 

.  \  "      «ind  that  without- payment  the  sale  Wal-BJot  complete.     Moreover,  that  the  apjlel- 
'  >lant8  were  not  warehousemen  b^  cliiy^gi  "and  therefore  could  not  pledge^tbeir 

V,  oVrn  goods  by  means  of  tha^severaVieceipts  mentioned  in  the  plaintiff's  "declara- 

"tipn.     Than  the  receipts  ^cre,  therefore,  null  in  the  hands  of  Kitchie  Sij^  Co.,- 
:*  \\4ind  tl»c  endorsement  of  th^mconwyedjao^titfe.       -  i^BBi'*         ', 

>       ;v       By  a  third  pleai  they,  alleged  that  the  plaintiff  Davi^as  aware,  at.  the  time 

•     *; ,    /      .-of  the  alleged  sale 'by  apprilants  to  Ritchie  &  Co^bit  the  appellants' Had  r«- 

'••  .      «eived  no  payment  for  "thd  iron  :  aUd  Icnew  that  Kitchie  &  Co.  were  unable  to 

-ipiiy  fdiMt'^they  l«ing  ttien,  to  Davis'' knowledge,  in  a  hopeless  Sitate  of  InsbM^ 

■  Tliat,  in  fact^  thd'alleged  sales  were  planned  and  contrived)  with,  a  frawulent 

."  'intent^twpentheplaiijtiff  Davis 'and  Ritchie  &  Co.,  viz.,  to /deliver  the  iron  ia 

;     .  :.*    "        the' plaintiff  Davis  for  overdue  advances  and  liabilities  incutied  in-his^af  or  by    I 

'°''  ^    .'       ,BiteMc.&  Cn. ;  and  that  the  warnhnHtifl  rflpeipta  haTin/;  heCn  Bf    ' ' '    ^  ~''' 

f  '      jfcauduletfti  intent,  could  ndt  be  availed  of  bv^hc  "plaintiff  DuvIb. 
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J,  .h.%r^  pie.  .he  appelU...  «ed  -Uhvl^^^^^MT^iL™.^ 
receipts  tajliixjliie  &  Tn    ^r  th^i,     a  "  ;'"^™^'^<5»  made  the  warehouse 

~.'-,5*,"iS;ri';.'.',.r'.'"  !-*'*•'-''•»" 

_  pieuuingH,  ana  added  the*lbIlowing  clause,  namek  — .'  TIib*  tL    — 

rcporq,  most  of  it  entirely  irrelevant  t©  the  issueji  the  main  facts  of  th. 

wiThef '  r^^  "^  '^'»*^'  •"  *He  detlarlTwUh    hs^'    ,r         • 
'£  J    1  P^T  '[  the  purchase  of  the  ironJn  question,   t  was  selfed  fo    bi 
^t^e&^^by  their  negotiable,  pai^r,  at  six  months  from  date.  nEfthich 

LT-    ^^^l';'"'^  f  ^  "'g™^  descrintion  was  adduced  for  the  purpbse  of  en 
"  f  fe":;  ■r  ^'r  '!;*"''^*  ^^^^^^^^  hopele^^^  and  nofbrio^^Sl:^' 

'feS3f ■?-—-=  -■^':^  > 
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Their  first  proposition  is,  that  inasmuch  as  the  plaintiflF  Davis  did  not  allege 
that  Ritchie  &  Co.  paid  for  the  iron,  ho  had  made  out  no  case  for  the  delivery 
of  the  irjn  to  himself. 

The  answer  to  this  is  very  simple.  By  signing  and  issuing  a  negotiable 
instrument,  decWring  that  the  iron  belonged  to  Ritchie  &  Co.,  the  appellants  ren- 
dered any  enquiry  into  the  accounts  of  Ritchie' &  Co.  with  them  entirely  Vpeces- 
sarj..  They  were  satisfied  by  the  settlement  made  with  them,  and  declared^their 
satisfection  in  the  most  effectual  manner  by  giving  Ritchie  &  Co.  their  ware- 
house  receipts  for  the  iron  in  question,  asliis  iron. .  It  ms^  therefore  unnecessary 
for  the  public  to  enquire  what  the  precise  nature  of  the  bargain  was  by  which 
Ritchie  &  Co.  acquired  it.  ^n  fact  if  any  such  questions  had  been  asked  of  the 
appellants  at  the  time,  it  is  probable  the  enj^uirers  would  have  met  with  no  very 
^isfactory  reply.  The  answer. to  the  i.pp«llants'  first  proposition  is,  therefore 
thai  they  are  restrained  by  their  own  act  from  denying  the  riidjli^f  property  of 
".essrs.  Ritchie  &  Co.       •  v  "r '     r    r     j 

The  appellants  a^jued  In  the  Court  bplow  on  this  p..int,  that  if  there^as 
any  pbhgation  contracted  for  by  them,  it  consisted  in  JcUvery,  whel'ittid 
And  they  cite  Article  15.33  of  the  Code  in.Kupport  of  this  prop6«tioF  A 
tatlfcace  to  the  Article  shews,  tfiat  thfauthQrity  i^  not  applksabje  in  favor  of 
the  appellants ;  but,  on  the  contrary,^  directly  against  th^.  What  Article 
provides,  "that  if  the  time  aad_plflce^f  payment  be  not  fix^d  b^a^eement,  tfie 
"  buyer  must  pay  at  the  time  and  place  of  the  delivery  »f  the  thing.'^ 

Now,  in  this  instance  the  .tiuyjand  place  of-payment  were  fixed"at  tjio  date  of 
m  sale,  by  the  bills  of  exchange  which  the  appellants  accepted  in  settlement 
for  the  iron.  The  sale  was  a  sale  on  credit,  for  negotiable  p.,p(,r,  which  appel-  / 
lants  used,  and  the  delivery  was  made  at  the  time  of  the  sale  by  means  of  the  / 
warehouse  receipt  which  the  appeljants  gave  to  Ritchie  &  Do.  ;  they  tliereby  con- 
verted their  possession  from  a  possession  as  owners  into  a  possession  as  bailees 
or  depositaries  of  Ritcliio  &  Co. 

There  is  nothing  new  in  the  doctrine  that  delivery  may  be  made  by  a  change 
in  the  nature  of  the  possession.  Our  own  1aodo,  Article  1797,  is  express  upon 
the  point.  Delivery  is  essential  to  th>'  fori|ltion  of  a  contract  of  deposit.  The 
delivx;ry  is  sufficient  when  the  depositary  ^|n  possession,  under  any  other  title, 
of  the  fbirtg  which  is  deposited.  And  this  doctrine  is  pecuiiprly  applicable  to 
commercial  ca%s;  and  necessary  to  couin.ercial  credit,  since  a  large  portion  of 
the  finaneial  arrangements  of  merchants  depend  upbn'tho  validity  of  dftcunionis 
of  title,  sufih  as  Warehouse  receipts,  bills  of  lading,  and  the  like,'  the  transfer  of 
which,  has  come  universally  to  be  recognized  as  a  tian>fer  of  the  goixls  repre- 
sented by  them. 

The  proposition  of  tbe  appell^t's,  llicreforo,  in  the  Court  below-^that  Davis 
-coiM  not  ask /or  delivery  without  payment  of  the  pn<w-d.)08  not  apply, 
bd^use  m  fact  delivery  was. made  atthe  time  of  the  sale;  aiid  tlje  pos>ession 
.of  tH  appollan>s  as  owfrers' jointly  with  Macdougall  of  the  iron,  had  been  con- 
verted into  the  possession  of  the  appellants  as  depositaries  for  Davis.  For  the 
fact  tJiat  the  irt>n  was  the  property  of  the  appellants  and  Macdougall  jointly 
aa  joint  adventurers,  ami  A»t  the  winhonse  receipt  was  granted  by  the  appel- 
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laotfl  alone,  must  \aot  be  lost  nivht^r     ri  ~~!^  ~ < 

- ,       ,       .  /  ,  7  Dticu„„j  to  Ritcluo  &  Co.,  by  virtue  of  the  sale  made  bv 

and  Rit.  hi.  *  fZ   U    !  '  ;'  ?"TT  "^  P'^'^S*  "^  ^^^^^'^  the  apHlfnl 
w«re  .he  ow^u^rs  of  it  ^       "  "  "  '"P""*"''^^  '«'  ^''«=»>i^.&  Co.,  who 

^la.^e  number  of  a^     ie^fr^ uT^ r  ^^  aeco^panied  by  the  eitatioa.of 
;  and  authorities  wen3  r^ronl^^.    "?/?'^^^^     These  arguuients  .      - 
■A.  ^ee  lespecting  bIs  Tn^to  C  •' T  :  ietlt'l'?/?'  ^"""'^^ 

,     as  Which  were  hw  own  property,  so  as  ;ralidly  to  pledge  them  for  a-d^^^^ 

possession  rthe'   wt        «d   t    "•'  ^^  --t  ordinarily  c.e,ist'  with  th^ 
'ion  to  the  general  luTe  'that  b  n         ZT'i  '"  *^*  ^""'^'"^  Act  as  an  excep-         ' 
-Ithat  8urr'ro!:/rl    f'.";."^''"*'  ^^'^'^'y^^^  warel,o«^  receipts, 
iothem    T     -r"  "'"l*'^f^»^''^»»«-'-ruponthegoo^menlioued         " 

'•itbflhe  .di»Lk      r      ?■    I,  ™'°'^'''"'»''Sl>ttob.««ril(ttled      . 
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pi.  the  tssertion  they  make  in  their  receipts,  that  they  had  received  the  iron,  aod 
held  it  subject  to  Ritchie  &  Co.'s  order.  The  iron  appears  to  have  been  de- 
posited in  various  yards  called  Macdougall's  Yard,,  Vanalstyne's  Yard,  &c. ; 
but  there  is  nothing  in  that  fact  inconsistent  with  the  iron  being  in  the  possessioa 
of  the  appellant;.  On  this  point,  however,  the  respondent  contends,  that  the 
declaration  by  the  appellants  thewiselves,  that  they  were  in  possession,  rellevcH 
him  from  any  obligation  to  prove  it;  and,  moreover,  is  an  acknowledgment  of 
such  a  nature,  that  it  is  not  legally  in  the  power  of  the  appellants  to  attempt 
to  controvert  it* 

It  Has  urged  in  the  Court  below  that  Ritchie  &  Co.  never  had  any  control  of 
the  iron,  because  they  had  not  acquired  it  by  means  of  the  warehouse  r;^ceipt8 ;' ' 
and  because  the  pMscssion  of  things  that  cad  be  weighed  or  measured  cannot  be 
acquired  otherwise  than  by  pJiysioal  possession,  and  Ritchie  &  Co.  neVer  had 
physical  possession.  This  proposition  of  law  is  unfounded,  since  it  is. agreed'  by 
juris  Cjpnsults  that  virtual  tradition  of  m6rclinndi>'e,  or  other"  corporeal  things, 
may  be  effected  without  a  delivery  of  physical  possession,' "  And  as  that  was  the 
basis  of  the  argument,  it  seems  scarcely  necessary  to  say  more.  3ut  in  fact  the 
delivery  of  the  possession  by  chlmge  of  title  is^not  confined  to  warehousemen,  but 
is  applicable  to  all  persons  who  Can  effect  "a  sali!. 

But  the  appellants  proceeded  to  insist  tl^t  the  documents  prdduced,  not 
having  been  signed  by  warehousemen,  were  not  warehouse  receipts.  ^' ,  _ 

In  some  countries  warehousemen  ate  gua«i\public  oflScers,  and  are  oVgapized 
iinder  rules,  and  licensed  by  Government.     NoVsuch  law,  however,  pre^lfllfl  in- 
Lower  Canada  ;  and  there  is  nothing  in  our  law  W|hitth  prevents  any  person  whff 
has  a  warehouse  or  a  yard  from  acting  as  a  warehouseman  and  issuing  receipt*, 
which  are  transftralle  by  cuaoiicment.     This  species  of  receipt  hMl»eci  fejPoff? 
and  used  as  long  as  commercial  uffairs  have  been  transacted,  affd  it  h^  never 
previously  been  questioned  that  any  person  has  the  right  to  constitute  himself  a 
depositary  of  goods  by  signing  a  receipt  for  them,  and  that,,he'HiOy  make  a 
receipt  transferable  by  ^ndorbcment,  and  thereby  co^fstltute  it  a  ^ni^otiahle 
instrument  of  title.   Long  before  the  Banking  Act  refertred  lo  by^  the  appellapts 
'  was  passed,  it  was'  found  necessary  to  provide  by  criminal  penalties' against  the^ 
^abuse  of  the  trust  created  by  such  documents ;  and^also*  to  render  v~alid,.  ttaaf 
actions  which  agents  or  factors  (not  owners)  might  enter  into,  creating  liens, 
and  making  sales  and  deliveries  by  means  oj"  the  transfer  of  suih  doeumentrf-if- 
""  endorsement.  (,  "  '         "         - 

The  Code  reproduces,  in  the  5th  chapter  of  the  8th  tilTe  of '  the  third  book, 
some  of  these  statutoryiprosisions,  ext^ding  the  doctrine  ;Aioh  nobody  (fispulei 
with  regard  to  prinQipals,  to  transactions  by  agents ;  and  in  doing  m  had 
occasion  to  define  what  are  documents  of  tithrtransferable  by  endorsement 
'-'-  This  chapter  of  the  Code  mainly  treats  of  thkuse  o^  theseT  documents  of  title 
by  agents,  assdmipg,  pe  has  been  Slreedy,  stated,  that  such  ddcuments  of"  title 
may  be  validly  d««il^i^i«^,by  principals,    '  , 

Article -1^45  «ftylk««"BM8.  of  ladi-ng,"  warAouse  keepers  or  wharfingers 
""    '^  'iv%  of  goodsi  bills  of  inspection  of  potash  or 
^mntt  vnd  in  the  orilinary  mune  (jf  bminSMiM.. 
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■  Vv'-, 


"recHvegood,  thereby  repr,ZT"^ll^^^^  A 

"  provision,  of  thlachipte?^'  '^^  ^^P^^^i^Mn:^  ' 


proTisioim  of  this  chapt 

Thesaniotonn,  "document  of  title  "  is  d^kl  i1;f;ii--.«;  ^     'j   i.     1    •' 
tme  32  and  33  Vic,  Chan  "1  ^«o    1      7*7^ '"  *•«  "•'»«^«r^»  ^^  the  «t«. 

.ny  miller,  wareho  seZ,'  ftetor  alt  t  o!l  "'"  ''  t  '^^  ""*  ^^ 
given,  or  „a«r  any  clerk  or  pelo;  ifh  I  ifV'""!'  'I*'"'  •'^''  havi^^^x 
as  l-ingbeenreLved-bThrnan'Ll  tltr  '"''''  Y^'^'^  8*-"' 
p/«.e.  any  receipt,  ccrtifioaL.  oT  ock    L^l  J^^a^^  -«  ?^  olH^r 

tioncd  in  ti^e  Act  passed  in  /hn  qi«*   °''""'f'"^''\l^  anyJfTlhe  purposes  men-   - 

IrlSpffor  ^Sr'^V'::' ''"  ^""  ""^"^i"""  '^--houseman  should  graat  ^^' ' 
w.pki..rH^iiav^  no  right  to  claiia  the  fzoods  mentioned  in  it  ?     Tk»»  •    *u 

Kfii»  to  <lehv>riUff«i,  to  Ui.t  codo^co.     Under  the  1.,  thoT^'       .5  '     ^ 
still.     Yet  tfie .. appellants-  contend   that  Davis  had  no  ri.,hf  m  a  J  a 


.     ■        jj  "  "  ""  -t^viuc  ciia»iment.tnat  a  man  hi 


Numerous  othw  Statutes  and  other  provisions  of  n;«  f<«A»  ^i  •  I 
«ontrolordehvervofsroods."n9  K„,n„„„i:j  J .      uouvery,     tne_^ 


«mtr«i «.  J  u          n'     ,                '              "J^  enaorsement  or  deiiverr  "the 
«n  rol  or  dehvery  of  goods,"as  being  valid  documents  of  title,  traoifSle  bv" 
endorsement  or  delivery.  In  mvin<.«„«».  p«w.-  ♦.  -„-u  j '.   j|J5^         ^' 


statute  h,n  onlj  Mowed  the  cnmple  of  the  whole  oomioerci II  .orfd     Th.  * 

.' I   III  II  I   II     IBfi     1.L-, 
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Eflglitnd,  and  tbo  whoio 
fedtion  of  thorj^aflnfer  of 


good 


without  an;^'u^ioe  to  the 

bound  by  oDcieat  pireqedcDt 

will  of  the  oatioa.  and  of  the 


ijs,  ki-  Hiot,  Ch«  wholo  public  opinion  b' 
of  merohtintx,  reeo<^iise  did  Validityand  per- 
a  by  tiiro  endo^wiment  oC  tho  <^'^^"WHf  'i''^^ 
il(H>.  But  th<i  Cuuits  iniaidno  tUo^Smii  to  b« 
and  Beoin  reluctaut  to  givo  eWt^ok  tu  tbo  eiprenH 
Logtsloture.  Arvdciuie.i  aru  tneruforo,toi)0  found, 
wherein  it  woh  held  thtit  there  was  no  direct  acti(4i  agiiinst  the  bailoe,  unlctw  hu 
had  been  notified; previously  of  the  transfer  of  \m  receipt,  and  bad  accepted  thu 
custody  of  the  good.s  from  their  new  ow^er.  But,  tliiH  i**  f^^'^  ^  be.ao  repugonnt  - 
both  to  'principle  and  .practice,  that  the  writ6c  alluded  Ca  pornta  to'  tho  probable 
Dccc8(<ity  of  a  fitntuto  to  compel  the  uniform.^dnption  by  tbo  Courts  of  a  rule, 
which  is  universally  recognized  in  practice,  and  h:M  boon  repeatedly  sanotionoi 
by  Parliument.  In  this  country  there  are  no  precedents  pointing  to  such  a 
doctrine  as  seems  still  to  linger  in  tne  Courts  in  Egitliind  ;  and  if  there  wern^ 
there  are  no  suoli  trammels  upon  the  administration  of  justice  as  wouldxibstruct 
a  correct  application  of  sound  pjineiplcs,  because  of  their  having  been  prpviously 

misapplied.       /  ^'  »,,;-'•,   '      .^>I^ 

The  next  point  raised  by  the  appellants  in  the  Court  below'was,  thatus  the 

warehouse  receipts  were  tran^fe^red  by  Ititclue  &  Co.  to  Dai^R,  as  security  for 

an  existing  debt)  tbo  transfer  was  invalid.    .  ' 

On  this  point,  the  evidence  shows  that  the  transfer  by  Ritchie  to  Davis  wan 

made  under  the  term?  o^  an  agreement  dutedtbe  8th  November,  1871,  whicli 


of  such  transfi;r.     This  was  an  agrcemeot  providini; 

Dnvis,  to  enable  Ritchie  &  Co.  to  carry  on  their  busi- 

gencral  lien  on  goods  which  might  come  into  his  pos- 

'rol^  belonging  to  them.     But  as  to  tho  proposition  of 

could  not  be  made  to  uu  individual,  tho  appellants  and 


was  in  force  ut  the 

.  for  a  line  of  adv 
ncss.     And 
session  or  ut 
♦law,  that  such ; 
respondent  are  at  iHSuo. 

It  is  quite  true  that  in  the  Bunking  Acts  it  has  been  the  policy  of  the  L«>L<)- 

'  laturc  to  prevent  banks  from  receiving  security  by  nieans  of  warehouse  receipts, 
bills  of  lading,  and  the  like„as  additional  security  for  previous  advances.  Tbcj 
policy  of  restraining  powerful  financial  corporations  from  demanding  such  addi- 
tional securities  is  obviotis  %ough.  With  the  power  they  possess  oyer  commer- 
cial men,  dependent  upon  them  for  their  capital,  they  could  insist  on  appro- 
priating all  the  assets  of  a  commercia|||||ouse  by  way  of  additional  security  ns 
soon  as  their  intimate  knowledge  of  what  is  going  on  in  business  ga9»4b«ia- 
reason  to  suspect  that  a  disai^ter  was  fmpending.  Therefore,  the  L^islature,  in 
granting  pftwers  to  banks  to  make  advances  upon  documents  of  title,  has  always 
wisely  restricted  the  power  of  receiving  such  security  to  the  period  at>v^faich  tbe 
advance  is  actually  made.  It  is  well  understood,  of  course,  that  Corporations 
are  creatures  of  the  Acts  which  create  thcpi,  and  possess  only  the  powers  which 
are  expressly  or  impliedly  givep  them.  And  as  the  pbwer  of  receiving  docu- 
ments of  title,  after  an  advance  has  been  made,  has  been  denied  to)>anks  by 
Statute,  they  of  course  do  not  possess  it.  '  f* 

But  with  regard  to  private  individuals,  who  have  th^ibf^ty  of  doing  every- 
thing  that  ia  lawful  unless  exprc 
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«i.theca«c  of  impending  bUml,       '^ ''^^  *''«.'«'P<'"'l*"t  "  aw.re,  except 

«btaini„K  a  fraudd  „    LTL2  ^''  T/'f  *"'  "  ^'''^^^"'^  ''^  Sftut.  from, 

fore,  of  nunieroitt  jud-nnoritd  in  Ont.rin    i  V J-    "J^^"      ^''"  <!*•'«».  tl""^' 
rcce,>«  rf~.„»;^.-J.X"!?   . '"     .*"''°'   '•«'«»'»«  that  b«n|iicotfi^t  validly 


i-W''' 


.        ,        ->      .»—«■■"■••«  Ill  yjuiawio,   liolcfjnK  i 

'XT  ^T*"*'  "^  ''J'«  by  c„do«e««ht,  a«  i« 

while  nodoubt  perfectly  .««„d  i„  thomwi.a,,  have^ 

ho^ca^o     an  individunl  receiving  auch  aecri.y.  4 

^^:»--^«-horieyi„wHich...eh.aoci 

But  there  is  no  foundation  5n  fact  for  the  objection      

"uch  that  CTcn  if  a  bank  h».l  n,„^-  .1      j  *.        '  '^■■^^^■gM  were 

I,  ij  .L  .  "  made  the  advance,  it  would  ha^^^^bii  a  * 

transaction  in  question,  will  shew  that  fhl  .T  \<!'      f    P"*"^  ***  *• 

2  he  folio*  n.  day  an  advance  was  mai,  upon  th,a.  to  the  mZmlt^^m 
sterling,  equal  (•  about  |26,00Q,  ,         ^      'i  -     :^^*^^  -' 

h  cor.8iderafton  of  the  endoraoment  of  the.8;;i,sequent  warehouse  receipts  to" 
Dav.8  he  madp  advance,  during  the  month  Of  March  to  an  amou„rSat  " ' 
«cee  .„g  t  eir  value  and  the  value  of  fhe  other  ^curiti;s  "ce^^  ^^^  " 
hJ  T  '»'"''  "-'J^n^^i  i"  Ritchie's  deposition.     A^  b^^n  SiJ    ' 

th^e  advances^were  made  under  a  contract  for  themT-nd  upon  thrst«lh  of 
thewarehouse  receipts  in, question;  which  would  ^ndcr  valid  thenra^ir 
ihoush  u  had  been  made  to  ,^nk  under  the  Ba,»k^  Act  ^'>;- 

aJJ"  'Z  T^'^''^  their  «lf  obHction  to'  the  demaml  of  the  respondcnT 
al«,  from  the  Banking  Act.     They  sayit  is  pn,vided  by  thatAct  t^J^ctl 
;--a.oab.e-upo^p,e<^,  .,,,Hou^^  than^SS^^ 

•^iBp-^ten^ion  is  an  illustration  of  the  ex^  which,  the  appeUanta  are  ' 

Kl^^"  J^*'T"°''  di^^o-^radeferibq  to  tUs  aOtion.^t  isawj-  . 
Tl  n^  ♦^^^''"'K^'''  P«»vi4ea  that  a  J,ank  holdii^  documents  of^itle 
Aa^l  not  retain  them  more  than  si,  month^ithout  the  consent  of  the  owner!  • 
Bat  .£,  th.a  dootrme  ooald  be  applie^fo  thb  appeHaaf  ca*  tte  value  of  dZ- 

*-be  conBideraWjraimmished,  u  the  tblAwiDg  fkctTidir^ 
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atai.  The  receipts  were  dated  from  the  5th  to  the  10th  of  Marih,  1873.  On  the 
27th  Aagnst,  long  before  the  egpiry  of  the  8iz>  months,  in  answer  to  repented 
demands  for  possession  of  the  iron,  the  appellants  wrote  a  letter  to  Davis,  as 
already  stated,  which  is  prodnoed  and  filed  as  No.  38  of  the  dottier,  in  which 
they  refuse  to  deliver  the  iron  to  him-  So  that  in  accordance  with  the  preten- 
sion of  the  appellants,  a  bailee  or  depositary  having  the  custody  of  goods,  has 
only  to  refuse  the  delivery  of  them  according<to  the  document  "^e  signs,  and  to 
hold  them  by  force  or  otherwise  till  six  months  from  the  date  of  that  docuibent 
has  expired,  and  may  then  plead  the  statute  and  retain  .them.  Even  if  no  dili-  . 
gence  had  been  used  by  Davis  to  obtain  the  iron  until  afler  the  expiry  of  ^he 
six  months,  it  might  perhaps  be  asked  what  right  the  appellants  have  to  set  up 
any  such  provision  o'f  any  statute,  as  a  justification  of  their  breach  of  {^eii 
obligation  as  depositaries  to  hand  over  the  iron  to  its  proprietor,  or  his  represen- 
tative. But  any  such  enquiry  is  rendered  unnecessary  by  the  fact  that  Davis 
was  prevented  from  obtaining  the  iron  within  the  six  months  by  the  illegal 
refusal  of  the  appellants  to  deliver  it  to  him.  '       " 

The  last  of  the  appellants'  objections  in  the  Court  below  is  the  alleged  com- 
plicity of  Davis  in  the  fraud  which  they  say  was  attemp|ed  to  be  practiced  upon 
ihe  appellants.  i        . 

The  fraud  here  imputed  to  Davis  is  having  conspired  with  Ritchie  &  Co. 
to  obtain  the  goods  from  the  appellants  without  paying  for  them,  and  to  hand 
them  over  to  Davis  as  security  for  a  hopeless  pre-existing  debt.  This  is  a  ques- 
tion of  evidence,  and  the  Court  will  see  how  f^  that  which  is  of  record  in  the 
cause  supports  the  appellants'  assertion. 

The  respondent  contends  that  there  is  not  a  shadow  of  proof  in  support  of 
it.  The  evidence  and  the  circumstances  alike  go  to  shew  that  at  the^  time  of 
the  sale  by  the  appellants  to  Ritchie  &  Co.  there  was  no  questbn  of  their  credit,' 
and  no  suspicion  that  they  were  in  any  difficulty.  Thomas  Ritchie,  the  head  of 
the  firm,  is  examined  as  21,^  witness,  and  states  th^e  circumstances  of  the  sale.  At 
pag^  3  of  the  respondent's  evidence  his  account  of  •the  transaction  will  be 
found. 

He  says,  with  reference  to  the  purchase  of  the  first  lot  of  300  tons  acquired 
from  the  appellants:  "  We  purchased  the  iron  and  got  a  warehouse  receipt  for 
«  it.  *******  *  -With  regard  to  the  other,  a  more  detailed 
«  negotiation  took  placiE;.)  WeYurchased  the  second  lot  in  a  similar  way  through 
"Porteous,  a  broker.  Mr.  Robertson's  clerk  called  a  day  or  two  after  with  a 
"  bill  for  the  iron,  and  wished  to  get  notes  in  payment  of  the  iron  without 
*'  giving  any  warehouse  receipt,  on  the  plea  that  he  had  already  trusted  us  with  a 
*'  tonsiderable  sum  of  mcmey.  I  then  told  him  that  I  could  not  do  that.  That 
*'  in  that  instance  we  would  be  trusting  Thomas  Robertson  &  Co.  instead  of  them 
"  trusting  us.  And  as  I  had  every  confidence  in  the  solvency  of  OfUrfirm  at  the 
"  time,  I  declined  to  do  that,  and  told  him  if  he  bad  any  hesitation  about  trust- 
"  ing  US  with  the  iron,  he  could  cancel  the  sale ;  but  that  I  would  not  give  the 
"paper  without  the  warehouse  reoeipt  for  the  iron.  The  clerk  called  the  same 
"or  the  following 'day,  and  stated  that  Mr.  Robertson  was  willing  to-o6mpletfr 
,  "  the  sale  in  tjbe  usual  wayj  and  give  us  a  warehouse  receipt,  and  got  the  paper. 
"This  applies  to  all  the  other  receipts."  >       > 


X-if'z^ 


;/.,:. 


COURT, OP  QUEEN'S  BENCH,  1878. 


179 


The  loterval  during  which  the  appellimts  were  considering  the  question  of 
handing  the  warehouse  receipts  to  Ritchie  &  ^Co.  was,  according  to  Mr. 
Robertson's  own  testimony,  occupied  in  making  enquiries  as  to  their  standing. 
There  is  no  pretension  that  Ritchie  &  Co.  used  any  arts  or  improper 
means  to  induce  them  to  seU.  The  sale  appears  to  have  been  made  through 
Porteous,  who  Mr.  Robertson  declares  was  his  owii  broker  in  the  matter.  When 
the  appellants  hesitated  about-handing  over  the  warehouse  r^ipts  for  the  iron 
to  Ritchi*  &  Co.,  which,  notwitiistanding  their  present  pretensions,  they  then 
evidently  regarded  as  giving  him  entire  control,  he  told  them  plainly  either 
to  give-  him  warehouse  receipts  or  cancel  the  ^.ule.  They  made  such  enquiries 
as  they  thought  proper  about  the  firm  of  Ritchie  &  Co.,  including,  amongst 
others,  enquiries  at  th^  Bank  of  Montreal,  and  satisfied  themselves  as  to  the 
solvency  of  the  firm.  And  then  they  again  sent  their  clerk  to  Ritchie  &  Co 
to  complete  the  transaction,  and  hand  over  the  warehouse  receipts  in  exchange 
for  Ritchie  &  Co.'s  bills  on  England.  Ritchie  himself -proves  that  at  this 
time  he  had  accounts  in  several  banks,  in  some  of  them  to  tile  extent  of  $100  - 
OOO.  His  business  seems  to  have  been  enormous,  as  Davis,  who  acted  as  hU 
warehouseman,  and  "assisted  him  in  carrying  (as  it  is  called)  his  stock  of  goo.Is 
pending  their  sale,  was  under  obligations  for  hi*to  the  extent  of  about  $600,- 

It  is  true,  that  later  on  in  the  year  Ritchie  &  Co.  failed ;  but  the  appellants 
have  not  succeeded  in  shewing  that  at  the  time  of  the  transaction  in  question 
there  was  the  least  indication  of  their  being  in  any  financial  difficulty.     And 
DmiB  himself  continued  advancing  large  sums  to.tiiem  long  after  the  transao- 
tion  ,n  question.     In  fact,  as  has  been  already  stated,  he  advanced  to  them 
upon  the  strength  of  the  warehouse  receipts  ia  question  sums  of  money  consid- 
erably exceeding  the  value  of  the  iron  represented  by  those  rcceipte.    As  for 
r'!tTu'""^'*^'"^  ^  ^''"^•'''  «t«e°»ent.  ^5,000,  equal  to  nearly  $25,000,  on 
theTthMarch.    On  the  11  tii  March,  $90,000;  and  on  the  1st  April,  £1,0  000 
sterhng,  equal  to  about  $50,000.    Between  the  6tb  March  (ind  thQ  12th  May^ 
Ritchie  &  Co.  received  advances  from  Davis  to  the  extent  of  $420,000.    On' 
the  26th  June,  Ritchie  &  Co.  suspended  payment^and  assigned  in  the  month  of 
Ju^i  an*  their  failure  brought  down  Davis,  who, was  unable  to  meet  the  large 
iiabilities  which  were  thus  suddenly  thrown  upon  him.     If  the  facts  showed 
that  at  the  time  Davis  received  the  warehouse  receipts  in  question  from  Ritchie 
4  Co.  he  had  so  received  them  solely  as  security  for  previous  advances,  there 
would-be  gr<^uiid  for  suspicion,  though  there  is  really  no  proof  that  he  was 
endeavoring  to  save  himself  in  the  way  charged  by  the  appellants.     But  it  is 
obvious,  that  if  Ritchie  is  not  speaking  truly  in  his  deposition,  when  he  swears 
that  at  the  time  of  these  transactions  he  had  no  reason  to  believe  that  he  would 
be  compelled  to  stop  payment,  Davis  was  as  much  deceived  as  the  appellants; 
as  Uie  amounts  h^advanced  to  Ritchie  &  Go.  at  the  time,  and  after  receiving  the 
warehouse  receipts,  appear  to  have  been  greater  than  at  any  corresponding  period 
of  his  dealings  with  Ritchie  &  Co.     The  whole  of  his  liabilities'for  them  appear 
to  have  amounted  to  about  $600,000,  of  which  $420,000  of  advances  were  mado 
after  receipt  of  the  warehouse  receipts  in  question. 
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^i_  Of  course  after  a  firm  has  Tailed  for  large  sums  of  money,  And  ao  interval  gf 
—  a  year  or  toore  has  elapsed  before  a  witness  is  called  on  to  testify  as  to  his  recol- 
,  lections  on  the  subject,  there  vill  be  some  vagueness  as  to  Ihe  date  at  which 
suspicion  was  first  excited.  But  as  Bitchte  k  Co.  are  proved  to  have  had  good 
credit  at  no  less  than  three  Or  four  banks  at  the  time  of  the  purchase,  in  addition 
to  Davis  and  the  appellants,  it  is  plain  that  at  that  time  there  could  have 
been  no  feeling  of  distrust  as  to  their  position. 

The  jrespondent  has  now  disposed  of  the  numerous  grounds  which  the  appel- 
lants have  collected  a^t  reasons  for  not  performing  their  obligations  under  the 
■  warehouse  receipts  in  question ;  and  it  appears  to  him  that  no^e  of  the  objections 
of  the  appellants  possess  any  legal  force,  It  is  true  that  it  is  a  misfortune  for 
them  that,  after  deliberating  as  they  did  whether  or  no  they  woiild  abandon  all 
oontrol  over  the  iron  in  question,  by  giving  negotiable  warehouse  receipts  for  it 
to  Ritchie  &  Co.,  they  khould  have  decided  upon  doing  so.  But  having  done 
80,  they  must  abide  by  fbi  legal  consequences  of  that  act.  If  it-  be  hard  for 
theon  to  lose  their  share  of  the  amount  of  the  purchase  money  of  the  iron  in 
qu^tion,  it  is  also  a  hardship  for  the  creditors  of  DaLis  to  be  deprived  of  the 
^  s^urity  which  they  hold,  as 'they  contend,  in  due  forni  of  law,  for  the  payment 
of  so  much  of  the  debts  due  to  his  estate.  <It  is  neither  they  nor  Davis  whb 
should  suffer  the  consequences  of  the  act  of  the  appellants  in  selling  the 
iron  to  Ritchie  &  Co.  on  credit,  and  constituting  themselves  depositaries  of 
it  subject  toMs  order.  No  doubt  the  appellants  were  innocent  of  the  intention 
of  doing  Davis  or  bis  creflitors any  injury.  And  theVhave  failed  to  prove  that^ 
Davis  was  other  than  inn^nt  of  the  intention  to  injure  them.  For,  as  has  been 
demonstrated,  he  advanciMi  in  good  faith  on  the  warehousQ  receipts  in  question ; 
and  it  u  not  proved,  that  he  was  aware  of  thie  nature  (of  the  transaction  between 
Ritchie  ^^0.  »nd  ^hem.  But  it  ip  the  appellantfi  whorwere  theoo(»8ion  of 
Bitchie's  obtaining  the  advances  from  Davis  upon  the  seoi^rity  of  the  iron ;  and 
t  is  a  well  known  rule  of  law  that  where  onf  of  two  innocent  persons  most  suffer,' 
iQ  who  gave  the  opportunity  for  the  injurious  act  must  be^r  its  consequences. 

The  respondent  also  considers  iie  has  a  right  to  urg^  upon  thi^  Honorable 
Court  the  consideration,  that  a  severe  blow  would  be  ^etrit  to  the  interests  of 
trade  and  commerce  if  any  doubt  were  cast  by  the  judgment  in  this  case  upon 
the  negotiability  of  documents  of  title.  It  is  proved,  aricl  if  it  were  not  pirov^ 
it  Is  notorious,  that  tiie  greater  part  of  the  busineas  of  the  country,  and  espe-*^ 
cially  its  enormous  produce  business^  is  carried  on  both  internally  and  with 
foreign  ^untries  upon  the  basis  of  the  security  supposed  to  be  afforded  by 
negotiable  ddt^meuts  of  title.  If  it  were  shewn  that  Ritchie  &  Co.  contem- 
plated any  fraud  \ipon  Robertson,  and  that  Davb  was  a  party  to  #nch  flraud, 
a  judgment  in  favor  of  the  appellants  would  be  in  the  interests  of  morality  and 
justiee.  And  as  to  this  ttiwich  of  the  case  the  re^ndent  relies  upon  the 
evidence.  But  a  judgment  against  him  involving  a  denial  of  the  n^tiability 
of  documents  of^titlc  would  not  only  bo  a  severe  injury  to  the  creditors  ha 
represents,  but  it  would  be  a  public  calatnity. 

The  respondent,  therefore,  respectfully  eubmits  that  the  judgment  of  the 
Court  below  should  be  confirmed. 


I 


COURT  OP  queen's  BKNCH,  14378 


181 


JI.  L.  Sn^wdon  for  appoliaata  (defendants)  : 


«iJl!fi;  Ir'f- '"  ^r°fi  ^"  ■«»'<>"'  wascoiivinoed  of  the  impen^ive  neccs- 
rl  Yf'""''''"8  •  f '«  «f  th«  iron  in  quesUon  to  Ritchie,  Gregg,  Gillespie  & 

.onyhe  8pec,aIIj  sets  forth  a  sale  by  the  appellants  to  Ritehie  &  Co.  at  a  par- 
Uc^ar  time,  for  a  speeified  priee,  and  a  due  delivery  of  the  iron.  If  this  Brm 
iU  Z  Z  '"u  '''"''"  •  "vendicatory  proeess  to  obtain  possession  of  the 
i^D,  .t  could  not  be  ma,ntai»ed,  as  there  was  no  writing  signed  by  the  parties, 
/  fernng  to  the  sale,  nor  did  the  buyer  receive  any  of  Uic  iron  nor  pay  any 
earnest  money.  "^  '     V 

a  tl!  r  A      ^^f  .'^'P*'  «"«h  f  'hose  set  forth,  a  contract  of  sale.  foVit 
.8  a  totally  different  t^ing,  and  does  not  in  any  way  imply  a  sale.     In  the  next 

in  \^??  *"'"  ""'^"^  ""*'  •*"*  P""^  "^  *•>« '™°  '«»  actually^ W  t(^  the  ap- 
ClTiu  *  '  ""  u  .'  ''"*''"^'  ^''^  *^'^*'"*«'  «•''"'«  ^''"t  the  iron  was  not  paid 
t-ll^  '.  5  "'!  *'•'  transfer  of  the  receipts  to  Nelson  Davis  came  to  the 
knowledge  of  the  appellants,  the  firm  of  Ritchie  &Co.  became. hopelesHly  insol- 

If  anything  were  wanting  to  show  that  the  sale  was  not  perfect  it  k  ti.e  feet 
that  the  iron  m  question  -was  never  indicated  to  Ritchie  &  Co.  in  a..y  way 
in  a  large  yard  kept;for  warehousing  iron,  where  th^re  were  several  lots  stored" 
■l^i  have  been  impossible  for  the  buyers  to  point  out  what  particular  lot 
li'J'^r.P"       "^^     ****"^^'5  the.pretended  sale  was  by  weight,  and  art. 
14  *  L.C.  require^  „in  such  cases  that  the  moveables  should  b^'weighed  to 
make  the  sale  perfect:    Inhere  was  any  contract  entered  into  on  the  part  of 
ellant<.,  it  was^o  deliver  the  iron  on  being  paid,  vicfe  6.  C,  art.  1533 
1  whatever  aspect  we  view  the  transaction  between  the  ap^Uanls  and 
.  ,    ,  '  «  Co-,  It  is  clear  that  the  latter  bad  neither  any  right  of  propcrt*  ia 
r^uofrpossessionofthe  iron  in  question.  f   i^  y 

„i''p'ru^'*''r'\'*"P'***  ""'*'  *'*^  "*^'P*«  signed  by  the  appellants  couM 
not  of  themselves  have  given  the  firm  of  Ritchie  &  Co.  the  right  to  claim  tl«> 

Zl!Z  ?''"Pr"'"'*«-  There  can  be  no  question  that  if  they,  or  the  assignee 
^pointed  to  their  estate,  had  brought  an  action  for  the  recovery  of  tfte  iron,  it 
could  not  have  been  maintained  under  the  circumstances.  But  even  if  such  a 
^e  were  comi^ete,  the  bills  of  exchange  which  were  given  for  the  iron  havin^ 
been  dishonored,  andlbe  firmof  -Ritchia  &  Co.  having  becomb  insolvent  Ion" 
beforeany  notice  was  given  to  the  appellante  of  the  transfer  to  Davis,  the  appef- 
iwts  Ud  a  right  to  Stop  delivery  of  the  iron,  and  retain  thfe  same  UU  th^  price 

3rd.^The  appellants   not  being  warehousemen  by  oalling;could  not  l^uo 
wawhouso  receipts  foi-  their  own  goods,  which^would  be  negotiable  by  endoree-  ' 

The  plaintiff,  aware,  that  there  was  no  law  which  made  such  instruments  n««o: 
fable,  decl«re<^  that  they  were  so  in  ^o^nformity  with  the  usages  of  trade.    If 
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RobeitMnet  ai.  *"">*  ooDtentioD  had  been  made  good,  it  woald  raiM  a  very  i 
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namely:  whether  usages  of  trade  can  destroy  and  render /ugatory  positive 
enactments  of  law.  Usages  of  trade  can  be  invoked  only  wli6n  the  law  is  silent 
or  ambiguous,  (C.  C,  art.  1016) ;  but  it  is  preposterous  wTpretend  that  usage 
can  supersede  the  law.  Here  we  have  a  most  direct/nd  positive  sututory 
disposition,  introduced  with  the  evident  intention  to  give  legal  value  to  instru- 
ments  which  had  none  without  such  Ijiw. 

Under  the  enactment  of  the  C.  S.  C.  c.  54,  sec.  8,  no  one  could  give  a  valid 
warehouse  receipt  for  gobds  in  his  otm  possession.  As  long  as  this  legislation 
prevailed  the  warehouseman's  receipt  stood  in  an  unfavorable  position,  as  it 
entailed  the  necessity  of  an  inquiry;  as  to  #a|t  which  was  almost  self^vldent  in 
cases  of  receipts  issued  by  other  people.'^  With  the  receipts  of  the  latter  class  it 
was  easily  ascertained  to  whom  the  |;oods  belonged,  and  that  they  did  not 
belong  to  the  party  signing  the  rcceipl. 

With  the  receipts" of  warehousemeij,  previous  to  the  amendment  of  the  law 
such  receipts  came  from  mei^  having  their  stores  full  of  goods,  belongin.r  ^  a 
number  of  different  parties.  There  might  be  confusion.  A  warehottwa^ 
could  m  bad  faith  issue  receipts  for  goods,  apparently  in  his  hands,  but  belong- 
ing  to  other  parties  than  the  pledgor,  or  to  hinipelf,  fnd,  as  the  law  did  not  cover 
this  case,  his  bad  faith  could  constitute  him  a  defendant  in  a  Civil  suit,  but  not 
subject  him  to  the  penalties  enacted  against' the  violators  of  warehouse  receipts 
in  other  words,  warehouse  receipts,  being  of  artificial  creation  by  statute,  the 
maker  of  such  receipts  was  declared  the  bailee  of  another  man^s  property  and 
treated  as  a  criminal,  if  he  disposed  of  the  pledged  article  in  breach-  of  his 
receipt.  If  it  turned  out  that  he  had  given  areceipt  for  hU  own  goods,  criminal 
visitations  not  being  susceptible  of  extensiol  by  constructive  analogies,  there 
Would  be  nothing  but  i^civil  remedy,  and,  as  parties  guilty  of  such  breach  of  trust 
and  confidence  have  no  responsibility  as  regards  solvency,  there  would,  in  fact,  be 
no  remedy  at  all.  These  being  evidently  the  motives  of  the  amendment,  it  brings 
out  in  an  unmistakable  light  the  absolute  worthlcssness  of  a  receipt,  delivered 
by  f  person  not  a  warehotiseman  for  goods  which  were,  in  his  possession  at 
the  date  of  the  receipt,  as  his  property.  * 

What  has  been  said  of  the  artificial  character  of  those  receipts,  at  regards 
the  penalties  enacted  against  the  mak.er,  in  breachof  his  trust,  is,  also  applicable 
to  the  civU  peculiarities  of  such  operations ;  in-the  first  place,  an>law  derogatory 
to  the  common  law  oannot  be  exferided  by  implied  construction  or  analogy  to 
other  cases  than  those  mentioned  in  the  ex&ptional  law. 

By  common  law,  possession  of  things  that  can  be  weighed  or  measur^  cannot 
be  acquired  Otherwise  than  by  physical  possession.  *   "    " 

The  object  of  the  warehouse  receipt  is  to  create  an  artificial  possession.  The 
bearer  of  the  receipt,  either  original  or  through  endorsement,  becomes  the  pos- 
sessor  of  the  goods  receipted,  even  without  seeing  them,  and,  without  knowing 
where  the  warehouse  containing  them  is  situated.  To  acquire  and  preserve  that 
extraordinary  character,  the  instrument  ai^stlie  delivered  within  the  conditions 
preao^ibcd  by  the  exceptional  law,  or  it  is  of  no  value  whatever. 

M  orcover,  the  common  law  recognizes  only  one  form  of  transferring  incorporeal 
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things  M  regards  thira  persons:  (0.  C,  arts.  1670,1571)  it  is  by  .uthentic  h^h  .       ,  . 
deed  and  its  sjirnifioation  on  »».«  A.y*^,      mu.  ._._  ^  f  ■"•nenwc  Bob^, uon  .t  .1. 


deed  and  .ts  ».gn.fioat.on  on  the  debtor.  The  only  exceptions  to  that  rale  are 
contained  ,n  art.  1673  and  they  are  a.  follows :  Bills  of  exchange  or  promis«,ry 
notes,  bank  cheques  or  bartk  note,,  payal,ie  to  order  or  bearer,  shares  in  incorp7 
rated  con.pan.es  and  notes  for  the  delivery  of  grain,  or  other  thing,  which  are 
transferable,  either  by  endorsement  or  otherwise,  according  to  tho  particular 
case,  bat  not  necessarily  by  whut  U  known  as  a  transfer,  although  a  transfer  at 
"ceuimon  law  would  st.ll  be  good  for  quch  instruments.  In  including  in  that 
«Qeption  notes  for  the  delivery  of  <,„,m  or  other  thing,,  the  Code  did  not  mean 
warehouse  «ce.,^.  Art  1979  reserved  the  law  as  it  stood  as  regards  such 
receipts  in  the  following  terms :  '  ^ 

dorsement  of  bills  of  lading,  specifications  of  timber,  and  receipts  given  by 
I  .r«r.A.,«e«e., millers,  wharfingers,  mastersofvesselsor carriers,  to  incoliora^ 

of  merchandise  and  effects  represented  by  such  instruments  " 
RilMorr''"''''^,^"'"*,"^  "''  appellants,  that  thejj^eir  iron,  deliverdbleto 

f  ?„I  ?"p  ".'kI  '  •""'r  ''  ""'  "  ^""'*''"^«  re^e^  .proper,  and  is  invalid  ' 
is  such,  and  nfit  bo  contended  that  it  is  good  for  something  aVcommon  liw  t 
could  not  ^transferred  by  endorsement,  as  it  does  not  blng  to  I  dl'  f 
exceptional  instruments  mentioned  in  the  Code.  As  stated  already,  the  plaintiff 
alleged  and  attempted  to  prove  that,  in  accordance  with  the  usage  of  trade  these 
-  papers  were,  to  all  intents  and  purposes,  warehouse  receipt^,.  One  witnes's  only 
has  been  produced  to  prove  a  pretended  usage,  which  would,  if  it  existed,  super 

ofhlwi'"r.^'"'T''"*"*'-     I*  »  ^^••- !>•  A.  P.  Watt,  who,  in  ;up^rt 
of  his  op,d»^  cited  several  eases  which,  according  to  his  statement,  would  seem 
qaite  applicable.     In  the'faceof  the  positive  averments  of  the  plea,  which  denied 
the  Icga  character  imputed  by  the  plaintiff  to  the  instruments,  and  which  also 
traversed  the  assertion  that  usages  of  trade  ms^^e  them  what  is  known  as  ware-    " 
house  receipts,  transferable  by  endorsement ;  in  the  face  of  the  plaintiff's  own    - 
evidence  that  the  goods  mentioned  in  those  instrument,  had  been  the  property   ■ 
tirfd  in  the  possession  of  tUe  appellants  up  to  the  sit^nin^  of  these  receipt,  ;  in 

h  J  ^  warehousemen,  a  very  different  evidence  would  have  beeVmade  . 
had  1.  be^i  possible.  The  appellants  have  shown  why  the  plaintiff  did  not 
bnng  other  _fitn<«s«8  to  establish  the  extraordinary  usage  of  trade  invoked  in 
the  declaration.-  They  have  examined,  on  this  alleged  a,age,  the  most  compe- 
tent authont,^;  bankers.  money>ders  on  warehouse  Wipts,  brokers,  ware- 
housemen, and  one  and  ,11  disproved  tho  .pretilifed  usage,  and  made  il  dear 
hat  tho  actual  usagel^d  the  law  were  in  harmohy  in  this  respect,  and  did  not 

rrr-  ?i' w  w '*'"*^i'"  ''~'*'  *••*  *"^  "*'?»'«"'"*  *>y  ""'  "a'-l  witness  of 
the  plaintiff,  Mr.  Watt  Each  case  waa  taken  up  separately,  and  the  result  was. 
tf«t  ,„  every  ca«  oit^  by  the  witness,  the  parties  who  had  ddivered  receiptefor  ^ 
goods  formerly  belonging  to  them,  all  belonged  te  one  or  the  othe^  dasa  in  the 
«ateg.,ry  contained  in  the  statutes-that  ia,  they^ere  either  millers  o*  ware- 
ooosemi  n  <  . 
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BobertKon  et  •!. 

and 

LiUoie. 


Althoujih  no  case  siiuilar  to  the  one  in  (|uefltion  in  thia  oaune  has  been  provo.1, 
tending  to  Hhow/tho  existence  of  the  alleged  uaago,  it  m  obviouH  tlmt  irregulari- 
ties tulce  fiuce  Ovcry  day  in  all  kinds  of  transactions. '   Beoause  a  man  would 
pay  a  note  not  dated  or  signed,  knowing  thiit  ho  oWeS  thtf^bt,  isuoh  payment 
could  not  be  adduced  as  evidence  that-a  note  not  dated  or  not  signed  oonstitQtoH 
a  usnge  making  such  a  paper  valM.     Other  irregularities  of  a  minor  charaetcr 
may  long  prevail  among  men  who  hate  no  ground  of  equity  to  take  advantage  of 
such   lachii.     As   Mr.   Rirsalou   (one  of  appellants'  witnesses)  expressed  it 
humorously;  when  dsked  if  warehouse  receipts,  8u«h  as  those  in  this  cause, 
would  be  considered  negoUable  :  "  Oreonhorns,"  said  he,  "  will  take  anything." 
If  such  usage,  as  is  contended,  ever  existed,  it  must  have  been  among  that  class  ' 
of  rustic  traders  who  pay  so  dearly  for  their  experience. 
^  Let  us  see  how  Courts  of  Justice  have  dcal^  with  the  matler,  when  brought 
before  them. 

No  case  seems  to  have  arisen  in  Lower  Canada,  and  it  is  a  proof  that  this 
mode  of  transaction  was  better  understood  by  our  bankers  and  traders  than  the 
plaintiflF  contends.  In  Upper  Canada,  where  the  same  law  obtains,  wo  find 
several  decisions,  and  not  one  of  them  could  be  invoked  by  the  plaintiff. 

29  U.  C.  Q.  B.  Rep.,  p.  206,  Royal  Canaifiun  Bank  vs.  Miller  et  al.  The 
plaintiff  claiine-d  title  to  goods  under  C.  8.  C,  o.  54,  s.  8,  by  virtue  of  a  ware- 
house receipt  signed  by  defendants,  acknowledging  to  have  received /rom  </ie 
piaintiffs,  6,000  lbs.  of  wool,  deposited  in  defendants'  warehouse,  subject  to 
the  plaintiffs'  order,  7A77,  affirming  tiie  decision,  but  dissenting  from  the 
opinions  expressed  jn  the  Q.  B  ,  that  such  reccip(^  given  directly  to  the  plain- 
tiffs, was  not  within  the  Statute,  which  authorizes  only  a  transfer  by  endorsement, 
and  that  the  plaintiffs,  therefore,  could  not  recover. 

19  U.  C.  C.  P.  R.,  p.  258,  Ontario  Bank  vs.  Xtwton,  »  Where  two  partners 
not  carrying  on  the  business  of  warehousemen,  have  their  partnership  stock  ia 
their  own  cellar,  a  receipt  given  by  one  to  the  other  for  that  stock,  though  in 
the  form  of  a  warehouse  receipt,  is  not  a  warehouse  receipt  within  the  meaning 
of  the  Statute  C.  S.  C  ,  ch.  54." 

19  U.  C.  C.  P.  R.,  p.  182,  Bank  of  B.  N.  A.  vs.  Clarkion.  M.  &  Co. 
being  indebted  to  the  plaintiffs  on  certain  overdue  notes,  it  was  agreed  that 
plaintiffs  should  discount  a  farther  notafor  them,  with  the  proceeds  of  which, 
it  was  understood,  the  overdue  paper  should  be  retired  ;  that  At-.  &  Co.  should 
hand  over  to  plaintiffs  certain  warehouse  receipts  for  wool  stored  in  their  ware, 
house  as  collateral  security.  This  note  was  accordingly,  on  23rd  January,  1868, 
discounted  by  plaintiff^  and  the  olS  notes  duly  retired,  an  agreement  being 
signed  by  M.  &  Co.  at  the  time  of  the  discount,  reciting  that  tliey  had  endorsed 
over  the  receipts  as  collateral  security  for  the  note,  etc.,  etc.  The  receipts,  nearly 
all  in  the  same  form,  were  as  follows  :  — 

"  Warehouse  Receipt.— Received  iu  store  at  our  warehouse,  at  *  *  * 
from  sundry  parties,  17,000  pounds  batting,  to  be  delivered  pursuant  to  tJie 
order  of  the  Bank  of  British  North  America  to  be  endorse.!  hereon.  The  said 
batting  is  separate  from,  etc.,  etc.  ' 

Neither  M.  &  Co.  nor  the  Bank  endorsed  the  receipts.  ~*~ 
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.^^Ifli^V^^^  T  "''*  ?"'•■"*'  '^^'P**  '•"'^'"  »*■«  Statute,  rfeforred  to ,806.^.00 1 „ 
la  that  the  Bank  nmiM  nn>    *l.n.«n.^   -ii^:._  ^i. ...  »■»""•"«»••«  w. 


ami  that  the  Bank  oouM  not,  tl.orcforc,  okim  the  property  covered  by  them. 

"Per  Hagerty/t!.  J.,  that  the  tran^tion  of  the  23r<t  January  waa  not  In 
•Db». tanee,  though  .n  form.  .  preaept/advance  to  M.  &  d,  but  merely  a  mode 
adopted  to  pay  off  an  already  existing  debt.  7      *  j        ««« 

We  win  now  «eo  .  warehouse  r^eipt  i«aued  by  .  warehouseman  maintained 
-18  U.  O.  C.  P.  R..  p.  m-ndd  va.  The  LioerjJol  and  London  and  Globe 
In^ranee  Companj,-'^  HM^t  a  warehouse  reeeipt  for  wheat,  and  the  pro- 
perty  of  A,  a  rrarehomeman/  signed  by  a  clerk  of  A,  in  J.is  own  name  was 
«affic.ent  under  Statute  24  Vic,  0.23.  a.  1.  to  p««  the  property  in  the  wheat 
«o  as  to  confer  an  insuruble  interest  in  B."  ' 

3rd.-Wnnt  of  actual  possession  on  the  part  of  tha  signers  of  the  receipts. 
From  the  evidence  and  from  the  terms  of,  the  receipts  themselves,  it  appeaw 
as  a  fac   known  to  all  coheerned,  that  the  ir6„  was  not  in  the  possession  or  under^ 
the  controlof  the  appellants,  but  in  the  yards  of  persons  who  were  warel.ouse-' 
.pen  and  who  had  no  notice  of,  nor  became  a  party  to  such  sale  or  transfer. 

1  he  declurrtion  anticipated  the  objection  made  here  by  stating  that  the 
yards  where  the  iron  was  deposited  were  under  the  cont.ol  of  the  defendants. 
No  evidence  was  adduced  in  support  of  this  averment ;  the  defendants,  however, 
voliinteered  the  evidence  that  the  assertion  was  unfounded,  and,  in  fact,  it  is 
proved^hat  at  the  date  of  theso  receipts,  the  defendants  were  not  ih  .Ictual 
possession  of  t!ie  iron. 

4th.-The  receipts  were  not  transferred  for  liabilities,  presently  incurred, 
but  for  exiting  debt,  or  to  cover  future  advances. 

The  declaration  left  the  defendants  nothing  to  do  on  this  poin*t 
'  i  ?  T',''"!'  ?"  *'•*  ''"teof  the  receipts,  lOth  of  March,  181^3,  the  suid  Ritchie 
*  Co.  pledged  the  said  iron  to  the  said  plaintiffs  as  security  for  ]he  payment  of 
all  the  sums  of  money  which  were  then  due,  or  which  might  hereafter  become 
due  to  him,  as  a  general  and  continuing  security,  etc.,  and  it  f\.rth^  stafcs 

it  "iJiL!r?  '^"'*  *•'"  '"'•*  ^""  "•'"'indebted  to  the  plaintiff  in  the  sum  of  ' 
»dwy,0^^rhicli  sum  was  never  paid  to  the  plaintiff.      ^  '  « 

6th.-Evcn  if  the  receipts  in  quention  were  viewed  as  delivery  order* which 

they  more  resembb  than  anything  else,  so  long  as  n<Notice  of  their  transfer  to  a 

Davis  was  given  to  tjie  several  warehousemen  holding  the  iron,  the  appellants 

Lad  a  right  to  stop  delivery  for  non-payment. 

No  notice  of  transfer  was  given  to  the  keepers  of  the  several  yards  where 

ihe  iron  was  stored.     If  such  notice  had  been  given,  and  an  undertaking  on  their 

^part  entered  into  to  hold  the  iron  for  Davis,  it  might  have  given  the  pretensions 

of  the  plaintiff  a  more  favorable  aspect.     As  it  is,  Davis  had  no  right  or  claim 

•gWDBt  the  actual  hoMers  of  the  iron  to  contpel  them  to  deUver  it  according  W 

the  receipts.    Appellants  were  to  keep  the  iron  or  rather  the  iron  was  to  be  ^pt 

at  tbeir  expense,  till  Ist  May.  and  afterwards  to  be  held  in  the  yards,  at  the  ex- 

pen^  of  Ritchie  &  Co.    There  is  no  evidence  to  show  that  this  firm  ever  paid 

er  offered  t»  pay,  the  charges  on  the  iron  after  the  1st  May.  ,  Ja  order  to  be' 

able  more  fully  to  ipprceiate  the  pretensions  of  the  appellants,  it  is  necessary    * 

to  give  the  dates  when  the  different  events  occurred.  ,  On  or  about  the  10th 
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...I.March,  18^3,  the  prct..nd«jd  »«Io  took  place.     At  the  Mme  Mmi  the  ro-x-ipt, 

wore  «iKDfd  by  the  appcllonts.  On  the  same  day  they  wore  tranrforrcd  to  N«|«,u 

Duvw,  aa  security  fnr  an  over.luc  indcbtcdnoM  of  $300,000.    Oa  the  26th  June 

Kitchio  *  Co.  «u.p..nrtcd.     On  the  28th  June,  the  flrnt  bill  of  oxohangc,  Kivon 

by  thiH  firm,  was, protested  for  Don-prtyracnt.     la  July  «n  attachment  in  in«)|. 

Tcncy  was  imuinI  njr.in.t  tho.n.     Ou  the  2Gth  AuK'uat.  an  aMignoe  wua  ap- 

.      pointed  to  their  e-tato,  «„d  on  the  4th  of  October  followfug,  Nolaon    DavU 

.erved  a  notarial  demand  on  tl.«  appellants,   claiming    the   iron  in    nuentiou. 

Ihw  18  the  fir^t  lutimatioii  wi.ioj,  in  proved  to  have  been  given  to  the  appel- 

lanta  of  Nelson  Davis  boMin^.  ti.e  roceiptn.     The  principles  which  ro;;i,l.te  guch 

case*  arc  well  c8tabli.sb||.     Tk'  following  is  nearly  a  parallel  case:— 

Dixon  V8.  Yattt.h  B.  &  A.,  p.  313. 

A  sold  to  B,  rum  lying  in  tI.e  wurtliou.«,  of  C,  at  Liverpool,  and  delivered  to 
B  aji  invoice  with  marks  and  immbers.  B  accepted  the  draft  for  the  price 
and  sold  to  D.  The  usage  at  Liver,K)ol  was,^  for  the  vendor  to  deliver  to  tlw 
vendee  delivery  orders  on  the  warehouseman,  who  accepted  such  orders  no 
delivery  orders  were  given  by  A  to  B,  exeJpt  for  a.  small  portion  of  the  g^Js 
which  B  received.  By,  the  permission  of  B,  but  without  the  knowledge  of  A 
p  gauged  and  coopered  the  c.sks  in  tbe  warcbouKc,  and  marked  them  with  his 
initials.  Upon  B's  acceptance  being  dishonored,  IhM,  that  A  had  a  lion  upon 
the  rum  for  the  price.  »  ,        -      ,  ^    r 

Littledalc,  J.  suid:  "'ibere  .-.re  two  geueral-'iirlnciples  of  law  whieh\nust 
decide  tins  case ;  the  one  is,  that  m  long  as  goods  sold  and  unpaid  foi^  rc- 
•*  main  in  the  immediate  possession  of  the  vendor,  he  may  refuse    to  deliV 
^"  them;  and  if  they  remain  in  tbe  possession  of  his  agent,  i.  c.  a  warebouscmi 
'  or  carrier,  he  may  stop  tbeui.     Tbe  other  is  that  a  second  vendee  of  a  chatter 
cannot  stand  m  a  better  situation  than  his  vendor.  " 
The  following  cases  support  the  same  principles,  viz  — 

n  m«"'";'J':  f  ""■'  ^  ^^  "•  ^'  •*••  P-  614;  ^A^T'^  vs.  Davi»,  5  Taunti... 
p.  bib;  ir/u/eAott«e  vs.  roirnaenrf,  12  East  R.,  p.  614. 

6th.  No  action  after  six  m,^,ths.     As  already 'seen,'  the  receipts  were  trans- 
ftrred  to^Dav.s  on  tjid  1 1th  March,  and  he  first  claimed  the  iron  on  the  4th 
October  following.     The  words  of  section  9,  of  the  0.  S.  C,  c.  54,  arc  :— 
^^  "  But  no  such  cereal,  grainy?,  goods,  wares  or  merchandiw,  shall  be  held  by 

such  bank,  or  private  person,  for  any  period  exceeding  8ix4BQnth8,^' 

6th.  Complicity  of  Nelson  Davis  in  the  fraud  atlemptedkbe  practised 
against  the  appellants.  i    ! 

We  have  suggested  this  as  the  last  in  t^e  ordfer  of  our  objections.  :80  that  tbe 
tourt,  if8atisfied,a8wehopeiKi8,  might  save  itself  the  troutio^feadioK  a 
voluminous  evidence,  and^.^lk',^by  a>Btuin  from  -  pronouncing  on  Se&toa  of 
fraud.  ...  ^^■'"  %.^.,,*-   .  :T-'':rv 

The  appelhints  subm^ted  the  following  authoritias:—      -      '      •     '*'V 
Consolidated  Statutes  of  Qunada,  Chap.  54,  Sect.  8 ;  Banking  Act ;  24th  Vict. 
■   Chap.  23,  Sect.  1  and  2;  34th  Vict.  Chap.  5,  Sect.  46-Bank8  may  advance 
^OD  warehouse  receipts,  &c.,  and  aU  righy^»a  title  of  last  previous  holder  or 
owner  vests  ID  Baok.  \  « 
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Ba^"  *'^~^""''''"^  '"  '''•'"  '"""^'^cted  at  time  o/  acquuitioH  of  receipt  bj  „. 

owner  of  the  thing,  the  receipt  i^uud  by  hint  u  valid 

'       ^T'  ^^'^t'  '^^''    "J»-B"'»  "f  l-ding.   wrehouse-keopem'   receipt.,  Ac., 
•re  doeroed  docunionts  of  title.  i    »  **. 

Benjamin  on   Sale.    pp.  132,l33-.<  When  the  goods  at  the  time  of  mIc 
•  m  the  pojaenaion  of  n  Ih.rd  pcrm.n,  an  actual  receipt  UkcH  place,  when  the 

luhd    nTr   T  '"'w'"'  *''"'  ^^"""  -greo  together  \hat  the  latter  - 
shall  hold  th^  for  the  purohnacr." 

P.  684-"  The  endoracinont   and  transfer  of  a  dock  warrant,  warehouse 
'  certificate,  or  other  like  document  of  title  by  a  vendor  to  a  vendee  is  not  such 
a  aeliver^o/ j>o»»e$sidn  a»  dU;»ts  the  vendor'i  Ikn."     . 
P.  632~"  That  the  endorsement  to  a  third  person  of  a  delivery  order  for 
the  good*  given  by  the  vendor  to  the  buyer,  do,,  not  con/er  on  »uch  thifd 
perion any  greater jights  than  tht  buyer  had" 
••  McKwan  vs.  Smith.  2  II,  rILordfl,  309." 
P.   640-"  The  vendor's  remedy   will   not  be   impaired  by   hia  givinir  \ 

"  the  buyer**"       ''"''  *''"  ^""^'''  '''  ''*'""''"""' ^^^'^  *'«''«'«  ^^^  *»*"««  'ttorna  to 

P.  641-"  The  Ti-hts  of  the  unpaid  vendor  ore  the  same  agitin^t  a  sub- 
vendee  08  offjunst  the  orij,iniiI  buyer." 

u  «  f  JT"  T'"""'  *"  *'"  '''''"'''  "'""  "*■  """^^  ""^e"  *»>«  de^very  h««  been 
^  effected  by  the  consent  of  the  vendor  to  assun.e  the  changed  character  of 
baileej^or  the  buyer,  it  will  bo  seen  that  the  unpaid  vendor  is  still  deometfto 
be  ID  actual  possession  of  the  goods  for  the  purpose  of  exercising  his  remedies 
on  them  to  obtain  payment  of  the  price;  and  this,  even  in  a  case 'where  the 
vendor  gave  a  written- paj«r  acknoifledging  that  ho  held  the  goods  for  the 
"  buyer  and  subject  to  his  order." 

P.  631- Where  bills  given  for  goods  are  et'sbonored,   vendor  may  n^a 
goods.  ^ 

Farmilo  vs.  Bain,- 45  Law  Journal  Reports,  C.   P.,  p.  264— Defeidtnts    - 
sold  poods  to  Bain  &  Co.,  same  time  handed  two  documeiits,  each  asM^g- 

«'  We  hereby  undertake  to  dejiver  to  your  order,  endorsed  he«C  26 
^tons  merchnntablo  cine,  off  yopr  contract  of  this  date."  Before  deliveiy 
Bam  &  Co.  became  insolvent,  Whereupon  defendants  retained  the  goods  by 
vi^ue  of  their  Hen  as  unpaid  vendors  of  Insolvent  purchasers.  Bain  &  (hi 
Bold  the  poods  to  the  plaintitfs  and  endorsed  and  handed  them  the  two  docu- 
meoti  above  referred  to.       \         v  ' 

In  an  action  by  plaintiffs  against  the  defendants, 

Hef(^— That,  inasmuch  as  the  defendants  were  entitled  to  set  up  their 
hen  asBgainst  Bain  &  Co.,  and  inasmuch  as  the  two  documents  were  pnly 
MderUkiDgs  to    do'  something,,  and  not    representations  of  any  fact,  the  - 
defendants  were  not  estopped  by  them  from  setting  up  their  lien  as  against 
the  plaintiffs,  an  d  were,  therefore,  entiUod  <o  retain  the  gbods^   _ 

Gunn-'vs.  Bolclow,  Vaughan  &  Co.,  44  Law  Journal,  Chancerv,  p.  732 
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H»,  -H^W.-TbH   deli7orj  of  .cc«pUno..  did  not  coniUtaU    raUd  pajiii«at 

tumom  of  trade  could  not  gir«  ciirtifioatci  effect  of  witrranU. 

'    Now   fi.    Hwain,  1    Duwaon    &   Lloyd'a    Heporta,    p.    193    (1828>~The 

lujrer  of  gooda  agree,  to  leaf e  them'  in  tiM,  warchoua.  of  the  aellor.  pavinR  rent 

for  tb«  room.  r  ^    e      • 

Ueld.-That  upon  the  diahonor  of  the  bill  Riren,  .ocording  to  a^reemeal 
in  payment,  the  acllcr,  who  Htill  had  the  good,  in  hin  warel,oiv«,  had  %  ri«ht 
to  retain  them  until  payment  of  the  price. 

Lord  Tenterden,  C.J.~We  are  all  of  opinion  th<  on  non-paym.rt  of  the 
bill,  the  defendant  had  a  ^t  to  retain  the  good..  The  general  rule  ia  well 
k.own,  and  we  do  not  think  that  the  right  in  thi«  oaac  was  Uken  away  by  the 
agreement  for  rent.  ,         ' 

Bayley,  J.-'Whcre  the  owner  of  gooda  pclln  on  credit,  the  buyer  hM  a  rig>.t 
to  immediate  poHHcwion  ;  but  if  be  autfers  the  gooda  t^remain  until  the  p*riod 
of  payment  hua  elapaed,  and  no  pnyment  in  fact  ia  made,  then  the  sell6r  baa  T 
right  to  roUin  them.     There  ia  no  differenbe  in  principle  whether  the  aeller 
ohnrgea  the  buyer  wiih'i^  rent  or  not— they  are  atill  in  bia  poaacMion. 

Daniels  on  Negotiable   Instruments,   p.  610—"  Dock   warrknU  and  *are. 
"  housekccper'a  receipts  for  goods,  independent  of  aUtute  law,  are  of  modern 
"  invention,  and  do  not  rest,  like  billa  of  lading,   upon  ancient  mercantile 
«'  custom     imparting  to  them  a    quaai  negotiability.     «  These    dooumenU,' 
says  Blackburn,  J.,  •  are  generally  written  contracts,  by  which  the  bolder  of ' 
tbeendorscd  document  is  rendered  the  person  to  whom  the  holder  of  the 
•  goods  is  to  deliver  them,  and  in  so  far  they  greatly  resemble  bills  of 'lading; 
'  but  they  differ  from  thorn  in  this  respect :  that  where  goo^sare  at  aea,  the  pur- 
"  chaser  who  takes  tbeliill  of  lading  has  done  all  that  is  possible  in  order  to 
II  take  possession-of  the  goods,  as  there  is  a  physical  obstaele  to  bis  seeking  out 
"  the  master  of  the  ship,  and  requiring  them  to  attorn  to  his  rights  j  but  when 
f'  the  goods  are  <^n  land  there  is  no  reason  why  the  person  who  receives  a 
"  delivery  order  or  dock  warrant  should  not  at  once  lodge  it  with  the  bailee, 
"  and  so  Uke  actual  or  constructive  possession  of  thj  gBods.'    There  Is,  there- 
"  fore,  a  very  sufficient  reason  i^hy  tbeoustom'of  merohints  should  make  the 
"  transfer  of  the  biU  of  lading  equvaleot  to  an  actual  delivery  of  possession, 
*  and  yet  not  give  such  an  effect  to  the  transfer  of  documents  of  UUe  to  eoods 
"  on  shore."  .  * 

P.  270,  Jhid— If  the  goods  are  fxsrmitted  to  rejaain  in  the  vendor's  hands  unUl 
the  bill  or  note  given  for  them  by  the  buyer  fallsl&e,  and  it  is  then  dishonored, 
the  vendor's  lien  will  be  revived.  .  . 

C.  C,  Arts.  2286  &  2287  enact  that  bills  of  exehange  are  transfemble 
by  endorsement,  and  a  perfect  title  conveyed. 

C.  C,  Art.  2421— Bills  of  lading,  transferable  by  endorsement,  wd  "  the 
"  ownership  of  the  goods  and  all  the  rights  and  liabiHUes  in  respeot  thereof, 
"  9re  held  to  pass  thereby  to  the  endorsee."  *" 

^either  Art.  1745  nor  any  othe^Art.  in  the  Code  gives  the  same  oharMter 
or  attribute  to  a  wurehouse  receipt 

14  American  Re|)ort8,  289— Bernard  vs.  Gan^belt 
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:::':^Zt!:;:^?^:..^''--'>"^^^^^ 


I  follows 


whieh  woaeonfirmed  in  appMl,  tru 
"•'  Th«  Court,'^t4j.  .  .    * 

b«in-  .  Mo..,,  .h.  ,„.„ue,  o?;S5^?^,;T'^,':;  Jrt  t"  whl 

0«gg.  OilI„,p.e  &  Co,;  .„d  tlue  on  th«  «id  6ih  of  M.h,h.  18)3  the  «S 
def.nd.nM  R«te  to  the  uii  Arm  •  of  Rl.chl.,  Or.gg,  Ollle-pio  &  S  .  w«^ 
ho««  receipt  fbr  300  ton.  No.  J  Cljdl  pig  iroo.Tihe  vluVof  mio,  Z^ 

„d  r  ""  '"'J"  ^r^  ^'"'  ''*'"*•  '^•'''*"»''«  »P  »»>«  -'<>  fi'»  or  ord    ; 

,  .!»  deliverable  to  th.  ..id^Ritchio,  Grefe.  OiIlo.pi,  A  Co.,  wWci  ^,^^1 
7n7J2!:Vl''7^f  r'  deliv^^drthaJd  pUint/ff;  oon«d"in7th.t 
tr«  e™ l?  »'J^,''«f-«^««".  -oAid-w.rehotf«  recipU,  Uich  were  iX  ■ 
t^^St^.  endonK,n.ent,'the  «id  d«fend.nU  wbre  bound  to  deliver  ^ve^r 
0  pl,.nt,ff  the  .a.d  quantity  of  iron  in  «.id  w«ehou«  «H»ipU  mentioned  .* 
on«denng  that^  the  defendant,  have  failed  ,o  prove  the  averLnta  of  £ 
pea,.  and.peo.alIy  that  they  hajre  failed  to  prove  fraud  or  eolluaion  botw4„ 

.  the  aaid  pla.nt.ff  and  «.id  ii,™  of  Ritehie.  Oregg,  Oilleapio  ft'Co-TaTTn 
.idenng  thaTit  i.  in  evidenee  that  the  said  Ne^DavlB  L  hanafi^l2, 

-"'*P^''P"f7»f,«»'<J«"'-«hp"5?  receipts,  aeoing  ArtuttT.  1472,  1492,  1673  of 
the  C.vil  Code  of  Lower  Canada:  ^j'^,  4o/o  or 

'Doth  condemn  the  said  defendant,  to  deliver  to  the  ,aid  plaintiff  par  repA,e 
■     t^''2"^  the..a.d  quantity,  etc..  bein^  the  quantitie,   of  iron'^entS 
n    «..a.-flve  rece.pt,^ven    by  the    defendant,,   witftin  fifteen  day,   fri^l 
M,  present  judgment,  and  in  de&ult  thereof,  to  pay  and  misfy  to  «f  Jl 
TSIT"  "^'T"''  *^''«'"»"'«f«1.8fl6.72,mth  interest  tbereonft^L  " 

•ttr.e:ir:i:Lr"^"^^  ^^^3. 

Cross,  J.^  ./nqfen<.Vh,:-Thl,  ,uit  was  originally^ght'by  Nel,on  Davis     ' 
who  ola.med  from  ThoHRobert«,n  &,Co.  $21,856  as  th.  value  of  a 'quantity 
^  of  p.g  .ron  wh.ch  he  alleged  R  &  Co.  were  bound  to  deliver  to4m  but  had 

ioin?v/r'""'-!!^*'"'f  ?"' '"  ^'''^''  ^^^2.  Robert«,n'&  Co. 'entered  into  .. 

puroha«d  a  large  quantity,  whereof  they  sold  to  Messrs.  Rifchie  GreL  Oil 
.   le.p.e  &  Co.  647  tons  15  cwt.  2  qrs..  which  they  delivered  a^d  ^  '„^:f  ifc!^' 
-  jn^ecognm,^^^^ 

-me^tbnt afterwards  on  the  said  10th  Maroh,  1873.  the>(R..  G,  G.  &  Co > 
g^lged  the«„d  .rtn  to  Davis  for  paymentof  allthe  sums  ofio  ey  ;Weh  w^^ 
then  due  or  wh.ch  might  thereafter  bcdome  d«  to  l(im  (DavisV  JTJZ  • 
.ndcont.nu.n6security^and  as  evidence  of  such  pledge  the  ZrG    g1 
Co.  then  endorsed  and  delivered  the  said  warebouire^pts  for  v.Iae'  to  dL^ 
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The  appellanto,  Robortwn  &  Co.,  demurred  on  the  grounds-    Ut    It  w„  • 
jot^dteged  that  ihey.  „a  vendor^  had  been  paid;    2nrit  1  not  a  laid 
^^^Y^^^^-^^onse^e.    This  de.urre'r  ^as  overruledT^e  thin    t 
•      2'on  ilrju  ^  *'''  P'"'"""^  **»  *"^  ^'»'  »he  document  he 

endo««»ent,  i^y^^  the  makers  to  set  up  affirmatively  such  ground  As  S 

b^LrerT^rd'ThT"'  ''''^  ^'t'™"  '"'  ^''^  P™«'  ^"^  I'  »»«<»"-' 

thTr  oril'?    ;J.  ^*''""'^"''^""'^'"«":  4th.  They  co^uld  not  pledge 
ineir  own  iron  in  their  own  nnsaoacmi.  •  >i»u    rpu  •  f^ugc 

could  not  pass  by  onlfcLZt^n-  «ee'Pt«were  invalid  and 

*aidandth»Mi;  -T         '        *  ^""« '"^  ^''"^e  appellftits  had  not  begn 

V  vent;  lastly,  a^^  ^'^;f  ^  ^'  ^  ^•"^*^^  ^^S  hopelessly  insol- 
nnlt  '*~""'"**?  ^^''^^-^^  consisted  Of  the  warelUe  receipt,  alleged  dve  in 

rj^sthifr:^  i^,rrtf '^v"  rn  '^  -^-^^ 

to  Davis  hvllZJ  •  .y      .        ^'*"°  '''^  «'«»*«'  from'  Thomas  Ritchie 

InrolS^  5    r  ~"" Jf™*'""  of  *d-"ces  made  and  to  be  made  by  die- 
^unt,  cash  and  otherwise.  Davis  should  have  a  lien  on  .11  goods  of  Ritoh^^'g 
then  in  possession  or  whieh  should  thereafter  come  into  his^ln    wh   h 
he    Davis,  was    authorized  to  .ell  in  ease  of  deflult.  maTr^  Wnt 
The  amount  of  advances  then  already  made  was  stated  at~^$lOOOO    andThe 

^ff^n/fi         •       .?"  i"*'"^^''  *""*  '^^  "g"*"™'  was  assumed  by  the  ' 

o  of  dai^.   J?.?  f;'^'*'""  *  ^'-  ^''  *«  '»«»^«'^  «f  *«  iron,  and  by  leUer 

r^^"  tl«ntK    f  f^\''"'  *^'^'^y  P'«<J«~d  was  on  the  one^ide  to  affirm 
■  it^of^^      T      y^'  ""''"•"  °^*™^^  ''"«S«'*  '^y  ^""^  ««•  to  Ae  negotiabir 

£niTnTe/"- "^  ft'^'P'^  '"  ^°""'"'-     Thiswe  deemof  noXat  1 
If  Z^  "the  decision  of  the  case.  The  attempt  to  prove  any  fraud  on  Ae  fm' 

^  LI        r  ''*"S'*''*'  unsuccessful.    It  i,  proved  that  a  We  bali^ 

otl,ersecunt,e8,whichbalancehecannotgetpaidfroinR.,G.,G.ACo  in  eonse- 
q^enco  of  their  f.il„^.^i«  farther  p^vX^^^^^  , 

pot  the  warehouse  re<Milprifv- question  he  adSo^  to  R    G    G  A  ComZ 

ueemttomethccpjwIiaBtturnare;—  j 

srotiable  waMknnoa  •;b«.°:.,«.  w        V    '  ° 


negotiable  warehotue  receipts. 
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2ad.  Whether  the  endorsement  thereof  by  It    G    O  A  *'«   — - -»  *• 
transfer  the  iron  to  Dsfis.  •*"*•'*  **»  KoUruunet 

3rd.  Whether  Davis  had  a  right  to  hold  the  iron  for  any  and  if  anv  w»..»       ^""^ 
advances  made  by  turn  to  R.,  GT.,  G.  &  Co.  ^'  ^'  *•"* 

^^h.  Whether  Davis's  tide  w«i  defeated  or  impaired  by  lapse  If  Ume  or  other 

Of  the  five  receipts  produced,  dated  in  March,  1873.  purportina  L  in«l„J« 
theuon,  three  of  theta  were  for  portions  stored 'at  McliuP  /ard  "^e  t 
iron  at  Van  Alstyne's  and  one  for  a  portion  at  a  yard  in  G  ^ 'Z    t^^^^  - 

These  document,  ran  to4he  effect  that  Bobertson  &  Co.  had  receivS  fromT 

r«e,^;fthe"fr  "-""^  "I  ^'^'*«'^''^  '"'  ("'*''«  P'^  indicaL  ineach 
Te  irl  S  1        17  ^'">^'^^^i^>  vi«-  (Oientioning  the  quantity  and  brand  of 
'     ITt  ^Z?\"n^  °"  '^  -aitender  of  the  receipt,  properly  endowed  • ' 

B.,  G.,  G.  &  Co.    These  documents  were  in  the  possession  of  Davis  purauAti 
their  endorsement,  and  held  by  him  for  his  adVknTs.    The  ap  Jrams  h«.o        ^ 
contended  that  no  sufTcie^t  sale  of  the  iron,  had  Uken  pile  toT^^^^^  . 

t^::!t^^  by  the  ^respondents  thellv,,  Z^Vl^  . 

IK»8ession  and  held  it  byvirtwe  of  their  privilege  qntil  the  pri«r  wi  baid  S^. 
.f  these  documents  ijre  vaKdas  warehouse  receipts,  their  tenof  and  £ta^         ' 
quite  inconsistent  with  this  pretension  of  Robertin  &  Co     Thev^h«rr  / 
otTwl''?'°''  |hei.n  as  having  been  delivered  ^^hl^^SG^     .-  ^ 
0.  &  Co    thereby  constituting  themselves  bailees  of  that  fir^  comDletoiri;.t«;' '         ^ 

We  have  thus  to  deal  with  the  iron  nofaa  the  property  of  Robertson  &  Co 
but  as  the  property  of  Ritchie,  Gregg,  GUlespie&  Co  ^"■' 

This  answers  appellants' first  and  second  objections.  ' 

It  was  f\irther  contended  that  the  action  should  have  been  Krn„„i.»     uu- 
the  six  months  allowed  by  the  9th  sec.  of  the  Cap   W  o^he  S  s^;'!^ 
Canada,  as  the  time  pledgees  may  hold  such  sec  iriUes     Ths  1.2^^™? 
gently  answered  by  proof  which  has  beb  made,  that  delive^^onhS  ^, 

M^lZ  ^  ^r'  u^  '•'*  ««^"itJ  of  R,  &  Co.  fixed  by  their  rZaltJ 

dehver  the  iron,  as  shown  by  their  letter  of  the  27tb  August,  1873 

Much  pains  was  taken  to  addpce  evidence  of  the  negotiabiUty  of  such  receiots 
by  the  custom  of  tnide,  and  it  has  been  suggested  thl^the  Art  1746  .„T!^^ 

agents,  might  be  invoked  to  support  the  lespondent's  Utfe.  The  wST^ 
quesuoo^^  taken  f«m  the  Canadian  Factors'  Act,'ConsoUdatrS^a^  if 
Canada,-C.  69,  p«»ed  chiefly  to  enable  factor,  and  a^ntTto  nleZ  and  hSL 

:etat?::t;Lfr'"'jr^.  Artl745ofthe'g:u7o/e'^rtS^ 
the  natura  of  the  docamenis  therein  mentioned.  Bill,  of  lading  wero  ZS 
negotiable,  and  remained  so.    DeUvery  grd«y  wg|^— ^^.  ""g  were  .iway. 


Older  to  divert  the  owne?s  titie,lhe  w«wh6u«man  i  depositary  hJ^  .Ipt 
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«ob.rtjj«e.  .J.  the  order  by  aeknowledgiog  that  he  held  for  the  transferee.     Document  wew 
i^^ie.       not  thereby  made  negotiable  to  an  extent  bevond  what  they  had  bma  before    An 
agent  waa  given  power  to  transfer  the  goods  of  his  prinoipal,  but  a  delivery  order 
or  any  title  that  before  the  passing  of  that  Act  had  not  the  effeet  of  diveatinir' 
.the  Msignor,  had  no  greater  effect  after  that  Aet  came  into  force ;  this  is  made 
.      Manifest  by  Art.  1979  of  the  C.  C,  which  specially  invokes  C.  64  of  the  0  S  C 
as  igoveming  the  transfer  by  endorsement  of  warehouse  receipts,  Ab.    I  do  not 
think  that  any  custom  of  merch^As  exists  to  affect  the  case.    The  appoUanU 
have  strenuously  urged  the  objection  that  they  were  not  warehousemen,  and  con- 
sequenUy  bad  not  the  legal  qualification  to  grant  negotiable  warehouse  receipts. 
It  IS  very  qnestionable  whether  this  can  be  an  objection  in  the  mouth  of  the 
signers  of  the  receipts.    There  is  no  preliminary^requisitein  law  to  beeoming, 
warehouseman;  the  intention  alone  constitutes  the  quality,  and  in  that  sense 
—              one  receipt  would  be  as  valid  as  100.    It  seems  reasonable  to  hold  that  a  party 
•  who  grants  a  receipt  in  that  quality  cannot  be  allowed  to  repudiate  it  on  the  plea 
that  he  has  given  himself  a  fulse  designation,  otherwise  there  could  be  no  secur- 
ity m  deahng  with  such  documents  coming  from  a   distance.    Again,  it  is 
urged  that  it  was  necessary  the  endorsee  should  notify  the  holder  of  the  iron  and 
hw  the  latter  undertake  to  hold  on  his  account,  in. the  language  of  the  law 
attorn  to  him,  but  in  this  respect  the  appellahts  faU  to  make  the  distinction' 
between  the  effect  of  them  documents  as  bailee  warehouse  receipts  and  ordinary 
delivery  ordirs,  which  cannot  have  effect  until  accepted.    In  the  former  the 
holder  or  depositary  of  the  godds  declares  that  he  holds  them  in  that  capacity 
for  whosoever  brings  him  his  receipt  properly  endorsed.    In  the  latter  he  holds 
them  for  owner  until  he  accepts  an  order  agreeing  to  a  change  in  the  proprietor- 
«hip  he  being  up  to  that  time  agent  fortiie  former  proprietor  and  continuing  so 
until  by  the  acceptance  of  his  order  he  a^ees  to  become  agent  for  his  vendee, 
in  such  case,  there  being  no  interversion  o?  title,  a  vendor's  privilege  would  hold 
good  against  a  delivery  order  until  defeated  by  the  complete  delivery,  which 
would  be  effected  by  the  acceptance  of  such  order  by  the  warehouseman.     In 
ease  of^a  baUee  warehouse  receipt,  that  delivery  is  already  acknowledged  in 
*uvor  of  the  holder  of  the  document.    It  is  his  goods  that  have  to  be  dealt  with 
It  may  be  said  that  in  this  case  Davishas  gone  far  tb  waive  the  advantages  of 
the  title  in  R.,  G.,  G.  &  Co.,  by  ailing  that  they  were  pui^hasers  from  Robert- 
8on  &  Co.,  which  Davis  had  no  occasion  to  do,  as  it  could  have  no  effect  unless 
to  weaken  his  title.    The  last  objection  I  have  to  notice  is  that  the  receipts  were 
not  transferred  to  secure  the  payment  of  any  bill,  note  or  debt  negotiated  or 
contracted  at  the  same  time  with  the  endtpement.    By  referencq  to  Thos. 
iJitchie  8  evidence  at  p.  5  of  the  Appendix  to  respondent's  factum,  it  wHl 
be  found  that  at  or  about  the  time  these  recetpts  were  endorsed  over  to  Davis 
he  advanced  to  R^  G.,  G.  &  Co.  a  much  larger  amount  than  the  value  of  the  iron 
T-Snn  **•  ^v"'  '^•'  *  ^  I  E  for  £5mJrterr,ng,  and  four,  promissory  notes  of 
•10,000  each,  but  difficulty  arises  in>plying  this  eridenoe,  because  I  do  not 
find,  on  reference  to  respondent's  declaration,  that  he  has  claimed  that  these 
securities  were  held  by  him  (Davis)  for  any  other  than  past  advances.     His 
flt«temonti&an^geoi-th«t.lH»HigreeiBen<rwitfaR.,G.,G;^J^^^^^^  


COURT  OP  QUEEN'S  BBNCy,  1878. 

™™™~~— 111  \ 


193 


i^nt,  but  thkt 

tare  which  the 

had  been  only 


rT  O  T  r;  '.'"'  '''''"™  •<''-"«'ViD  fact .  continue 
^HrlLl       •     "  '-debtedneMat  the  time  waa  $300,O^ffl 

or  claimed,  and  thei  it  l"  »     ^T?'  ''  ^"'"'^  •''^•""«'  •«»  •"«««<» 
theplaintirs  3;^^nfr;!u,7b^^^^^^^^        ''?'^'  ''^''^"*  ""  "^rmenrin 

«on  that  "No  transfer  J!Jll  In    r  f'.?*  "  '''««''  ^•"'"Sh  in  it.  provi- 
m^ipMhallbeZellZT^  '"'^••'^'  «P««'fi'«'»>'"'  of  timlir.  or 

debtee™  ..ch  bt  noJe  or  debit    T  T  P"^"*""* '"'  ''"^  »>•"'  -»«  - 
with'the  endorsement  of  .uch  bU  ^f  LdT  "  ««'l*'-°'«»  «» »»•«  «»-«  time 

pr^^entcase,  tbe>p.aintfffrnofc^m^'ir;tcht.r:i^^^^^     b'"  ''' 
tiated  or  contracted  at  the  ^me  t!«.«  -tK  .i.   ^5  '    ^  *""  '**^'  "^- 

question.'    1 1,old  that  IZT      •  ?  ^*  endorsement  of  the  receipts  in 

rised  b  ch  p  t,  C  8  r  SvT  •""'^"«««««^•«  ^'^  ^^^  -^-eJeom- 

I  have  co.cl„drf  thai  it  ta  „„t  the  dutj  of  ,hb  crrt  L T^K  ,  •      ••  '""" 

fo  „  JT    '""'T-\*'^  principle  that  such  documentscan  be  giZn  pTel 
for  past  advances,  which,  in  the  face  of  the  language  of  the  statute  I  .™S 

TortheV^f  i':rr  "^-^^^^ '-'  ^^--^''  -  S'^^hera;: 

DoHit  r  T  !;     '''^•'"''Sn.ent  of  the  Court  below  will  be  confirmed.     ' 

VORWH  C.  J.,  rfiMCTiften,.— The  question  in  thU cause  isas  to  the  effeafe  «n^ 

value,  .n  the  hands  of  a  ban,  JUle  holder,  of  warehouse  r^,L   's'^"  »".' 

unpaid  vendor  who  signed  the  receipts  and  retained  possession  of  he  S^T 

The  appellants  sold  to  Eitchie.  Gregg,  GillespieT^o.  a  la,«e  q^^^  of 

JuZ'fT  '"'""  ^'""'  '"*  ^"*°  ^''^  '>°"»hase»'Lvll    ''' 


und 
Lujuli>. 


al. 


i-the  form  of 


wdinary  waremraiereceipfsr  These  sevcralli^ei^TS^^oi^ihe,  ' 


-»     V . 
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"1  whole  quantify  of  iron  sold.  Undeif  a  »\bmfl|^nR  agreemeht  of  the  8th  Nov., 
1871,  entered  into  between  Ritchie  a^d  Nelron  Davis,  and  subsequently  ratified 
by  Ritchie,  Oregp,  Gillespie  &  Co.,  the  latteV  endor)sed  the  receipts  to  Davis  as 
colIatbAl  security  for  all  sums  they  then  owed,  or  might  thereafter  owe  to  him. 
Ritchie,  Grepp,  Gillespie  &  Co.  failed  a  shortXti me  after  without  having  paid 
for  the  iron.  Davis  claimed  from  the  8ppel|ants\by  this  action  delivery  of  the 
iron  mentioned  in  the  snid  receipts,  and,  having.ak)  failed,  the  respondent,  as 
assignee  for  his  estate,  continues  the  suit.  \ 

The  declaration,  after  setting  forth  the  agreementXbetween  Ritchie,  Gr^ 
Gillespie  &  Co.  and  Davis,  contains  the  averment  thV  when  the  warehouse 
receipts  were  transferred  to  Davis,  Ritchie,  Gregg,  Gillespie  &  Co.  were 
mdebted  to  him  in  a  sum  of  $300,000,  but  contains  n\allegation  that  any 
advances  were  made  at  the  time  the  receipts  wore  transferred,  or  subsequently 
to  the  transfer.  The  Sppellanls  by  their  pleas  alleged  in\  substance  that 
the  sale  of  the  iron  wm  not  perfected,  as  they  were  not  paid  and  no  delivery 
had  taken  place;  that  thej-:wero  not  warehousemen,  and  the  r^ipts  had  no 
value;  that  Davis  was  aw»re  that  appellfinte  were  not  paid ;  that  Ritehie,  Gregg 
illespw  &  Co.  were  in  a  hopeless  stdte  of  insolvency,  and  that\hcy  i^nd 
^if|iad  fraudulently  cpntrived  to  place  these  reeeipta  ijglthe  handaiS  Davis 
<5qver  him  for  advances  and  liabilities  thep  overdue ;  iod,  finally,  thatNthese 
warehouse  receipts  were  not  endorsed  to  guarantee  any  note,  bill  of  exchanger 
debt  negotiated  or  contracted  nt  the  same  time  that  they  were  endorsed.  \ 
The  respondent  has  proved,  that  large  advances  were  made  by  Davis  to 
Ritchie,  Gregg,  Gillespie  &  Co.  subsequently  to  the  transfer  of  the  warehouse 
rceeipte.  This  proof  cannot,  however,  be  of  an^  avail  for  want  of  proper 
allegations  inC  the  declaration  to  justify  id. 

The  question  is,  therefore,  has  the  respondent  acquired  under  these  ^ 
warehouse  reoeipti,  as  against  the  appellants,  who  are  the  unpaid  vendors  still 
in  possession  of  the  iron,  an^r  title  to  it  or  any  lien  for  the  adv^mces  made 
before  the  receipts  were  endorsed  to  Davis?  It  cannot  for  a  moment  be 
doubted  that  if  Eitchie,  Gregg,  Gillespie  &  Co.  were  etilLthe  holders  of 
these  warehouse  receipts,  they  could  not  claim  the  iron  from  the  appellants 
without  first  paying  for  it.— Civil  Code,  L.  C,  Arts.  1496  and  1497. 

Under  the  ordinary  rules  of  law  they  could  not  transfer  to  other  parties  more 
rights  than  they  themselves  had,  and  they  could  not,  therefore,  by  an  ordinary 
transfer  convey  to  Davis  the  right  to  claim  the  iron  free  from  the  right  of 
appelhint  to  retain  it  until  paid. 

The  respondent,  however,  contends  that  those  rules  of  law  are  not  applicable 
to  the  ease  of  warehouse  receipts  transferred  by  endorsement,  and  that  when  such 
iweipto  are^  transferred  they  are  in  the  hands  of  a  bond  fide  holder,  like  lills 
of-J^ding.^ubjeot  to  none  of  the  equities,  which  might  attach  to  them  in  the 
hands  of  the  original  holder.  This  privijege  is  claimed  ander  the  Consolidated 
Statutes  61^  Canada,  oh.  64,  s.  8,  which  provides  that  such  receipts  given  by 
a  warahonsbmaa  may  be  transfbrred  by  endo^Di^ment  to  any  incorporated  bank 
or  to  anyji>rivate  person  as  collateral  security  for  the  payment  of  any  bill  or 
""**  ^'^^'^ntod  by  SBch  bank  in  the  regular  coqrw  of  its  h»«Ving  bnain 
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or/of  any  debt  doe  to  such  private  Derton      Thi.  »<h.^»w  :,     .  •  .  .  ^         " 

Vby  which,  exacted,  that  ^tranarofj'^^^^^ 

Act  to  .ecure  the  payment  of  any  debt  unlea  such  debncaTZtrLZZ  A         ""'"••    ' 

,amejme  mth  the  endorsement  of  such  receipt,.  ".     '  """ '"^"^''^  ""^  '*<> 

•  7L'  iT'!"'  ^"'*'  ^^  '"■'^"""S  the  appellant,  to  deliver  the  iron  '  ha.  ad 
Gillesp  e  &  Co.  could  have  oonveved  bv  «n  rr„.  T      I  **'"°'  ^'"^'  '^ 

\B, tho  2nd  per^ptor,  e,«pti»  the,  „„,  „i||  fnrth.,  .Sltrij  ZTl 

/     Appellants  alaoinleaded  a  rfi#/en,cett/«ifc 

inBolvent  holder.     It  would lem  that  rr-ll    *   ™''«'N«'«>»  Daviswasan 

house  weipts  until  he  is  paid  thence  of  sale.      T  *  °*^  *''*'  T"*' 

iJVtSo^  wbTl'  **  °"~  ";  '•"'•^"^  *^  ^^  •»  considemiou  of  tho 


htfaat' 


Jttesome-thftr^d. 
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«i.  before  actual  <1eliv(>ry.  ThU  is  probobljt  true,  but  the  right  of  »tppp»f»e  !» 
Irantitu,  if  uiii  doteruiocd,  is  aeriouglj  interfered  with  by  pled^iag  the  goodi*. 
In  short,  the  right  to  stop  in  trantitu  only  continues  to  exist  on  payment  of  the 
pledgee's  interest,  ond  he,  of  oourw,  being  without  notice  of  the  fuot  that  tl(o 
vendor  was  unpaid  when  tho^oods  were  pledged.  In  (he  absence,  therefore,  of 
notipo,  fraud  or  collusion,  the  holder  of  the  receipts  has  a  right  \o  thjj,  goods  if' 
the  receipts  be  warehouse  receipts  and  be  transferable  by  endorsement  like 
bill  of  %ding.  If  the  receipts  have  not  these  qualities,  then  it  is  needleiss  to 
allude  to  stoppage  ttt  mom'tu. 

With  regard  to  (he  !(.(  question  I  can  see  no  reason  to  distinguiah  (hem  fl-oin 
warehouse  receipts,  if  the  distinction  be  now  important,  which  may  be  a 
question.  They  have  no  resemblande  to  mere  delivery  orders.  They  differ  ia 
this,  that  they  are  recognitions  of  title,  and  promises  to  deliver  the  goods  thereia 
mentioned  "  on  the  surrender  of  thi8*^pceijrt,j»roperly'i^or»cd.''  It  is  not  » 
question  here  of  sale  and  delivery  under  {lie  articles  of  the  Gj»Io,  setting  forth 
the  common  law  and  the  restriction  drawn  from  the  Statute  of  Frauds,  bat 

^  whether  orders  such  as  these  have  any  ncgotinble  piiaraoter.  This  proposition 
necessitates  rather  a  minute  enquiry  into  the  Acts  both  in  England  and  Canada 
which  led  to  the  passing  of  chapter  64  C.  S.  C.  and  to  the  Arttoles  17401  to 
1751  C.  C.^and  to  the  subscqueuti  l^islation  as  to  the  »ame  matter. 

In  England  before  the  "  Factors  Act,  "  6t'h  Geo.  IV.  o.  94,  somewhat  similar 
receipts  had  a  certain  amount  of  negotiability,  that  is,  they  could  be  transferred 
by  endorsement  from  hand  to  bancJ;  but  the  property  only  vested  in  the  holder; 
afte^' notice  to  the  warehousepian  and  his  attornment  to  the  bolder.    They  were, 
therefore,  transfers  of  the  property,  sales  simulated  or  real,  which  took  Jheir  ^ect 
from  a  fictitious  delivery."'  In  the  case  of  Zwiiiger  &  Samuda  (7  Tuunt^on  265) 
Park,  J.,  appears  to  have  held  tliat  India  warrants,  thea  (1817)  of  recent  use,. 
were,    by  ihe  custom  of  trade,  transferable   by  endorsement  simply;  but  on 
motion  for"  a  new  trial  the  majority  of  thfi  court,  (Park,  J.,  dissenting)  refusing 
the  applicatjon  for  a  new  trial,  "  guarded   its^lf^against  any    inference  that,, 
according  to  a  |)ractiiBc  which  has  obtained  since  the  erection' 6f  the  West 
India  docks,  an  indorsement  on  these  delivery    noterf  or  dock  Warraiits,  .was 
of  itself  and  without  making  the' whavfingrs  parties  to  the  order,  capable  of 
transfefring  any  property  in  the  goods  therein  described."     By  (be  4  Geo  IV^ 
cap.  83,  a  considerable  change  was  introduced.      By  the   1st  section  it  was- 
enacfed  that  any  person  entrusted  with  goods  fgr  the  purp(»se  of  sale,  and  by 
wh,omMcfa  goods  shall  be  shipped  in  his  own  name,  or  in  whose  name  any  goods  \ 
shall  be  shipped  by  any  other  person, "  shall  be  deemed  "and  taken  to  be  the 
true  owner  thereof,  so  far  as  to  entitle  the  consignee  to   a  lien  therton  for 
any  money,  etc.,  advanced  to  the  person  in  whose  name  such  goods  were  shipped, 
in  like  manner  as  if  such  peri^on  was  the  true  owner,  provided  the  consignee 
had 'no  notice,  by  the  bill  or  otherwise,  at  or  before  the  time  of  any  such  advance^ 
that  the  person  in  wfid!»^ame  goods  were  shipped  was  not  tlie  actual  owner 
hereof.  ^"'^  \ 

^  The  2nd  section   then   went  to  say  that  any  person  or  body  politic  and 
corporate  might  take  the  godds,  etc.,  or  the  bill  of  lading  for  the  deliviry 
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bill 


JU^^l  o?'',!":'"""'  "°"  ^"'  -"■  «"'»'•  or  .«.«.«  i„.™„rf  ,Uk 

PcclioD  2„d  U,eD  provide,  .h.t  .„y  p.«,„  ini^^d  .ilh  .  "  bill  of  lading 

There  le  .  pro.i«>  to  «ieh  ««„„  to  tbo  elfeot  that  .„,  one  dealio.  with   ll,„ 

CIS  t;diir.r  TiTei:r  d-ir-'^^^^^ 

not  negotiable.  Taylor  &  Kyncer   3  B  Tld  io   t    fTri"'''*'     ""'^ 
k  M  A^n     u  ^yncer,  a  a.  &  Ad.  320.  Taylor  &  Trufiman.  1  M 

ivli.!       .     u'";  '*"'"*'"''*"*  ''•'**  ''"^  »  "  disposition."  lb.  WhatTia.  ah 

TheVa:.!^-  ""o^P"'*  ?°"''  '^  exchanged  for  another,    f 
JlV  '*^"        ""P*«^  t«  -^^'>  amend  and  extcndW  6 

.riUen^t^'^t^f  ''"^f  "^ '^^  °«^-«  ^  '^<^  k-,n  agent  intrusted  with  goods 
5  document  of  title  could  contract  ia  good  faith.    It  also  covered  contlnu      ^ 
og  advances.  By  section  2  io„d/rfe  deix^its  in  exchange  we^e  prl^ed^"r,f 

.faryttLt:tb!^'"^'^^'"^^^^^^ 

Srctiffl  i  dnfinra  wha<.sh,tti-be^nsiifen;J  ^^doflttnients  of  title."  They.inckde 
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.1.  bills  of  lading,  India  warranti,  dock  warrantt,  warehouse  keepers'  oerti^te. 
warrants  or  orders  for  the  delivery  of  goods,  or  any  other  dooament  used  infte' 
ordinary  course  of  business,  n»  proof  of  the  po*,»non  or  control  of  good,  o^ 
authorising,  or  purporting  to  authorize,  ei<A<r  iy  imlortem^nt  or  delivery, 'ih^ 
'  m.***'^  °^  '"°*'  ^^o""™*"*  to  transfer  or  receive  go<ids  thereby  rapresented  " 
The  same  section  then  goes  on  to  give  full  effect  to  the  transfer  of  such  docu- 
menu  of  title,  whether  the  same  be  in  the  agent's  active  custody,  or  shall  be  held 
by  any  other  person  subject  to  his  control,  or  for  him  on  his  behalf. 

If  any  doubt  could  have  existed  as  to  the  effect  of  these  Acts  being  to  confer 
a  negotiable  character  on  there  contracts,  it  ib  dissipated  by  the  decision  in  the 
House  of  Lords  in  the  case  of  Dickens  &  Ilerfi  fL.  R,  2  H.  L.  113,  Sc.  App  ) 
In  that  case  it  appears  thatihe  original  vendor  acknowledged  to  hold  the  iron 
subject  to  the  order  of  Heiftz,  who  advanced  on  it,  but  this  fact  h»d  no  effect 
on  the  judgment.  The  opinions  of  the  Lord  Chancellor  Hatherley,  Lords 
Chelmsford  and  Colonsay  ail  held  that  the  document  of  title  transferred  by 
indorsement  even  where  its  negotia\)le  character  did  not  appear  on  the  |ace  of 
the  document.  It  may  not  be  uninteresting  to  us  to  remark  that  Lord  Coloii- 
sny  would  have  affirmed  the  judgment,  on  the  ground  stated  in  the  Scotch 
Court,  without  the  help  of  the  Factors  Acts.  He  said :  "  The  Scotch  law  had 
gravitated  in  that  direction  for  a  considerable  ^ime  previously  to  these  statutes; 
iMr.  Bell  laying  it  down  expressly  that  a  factor  h«A  the  power  to  pledge  his 
principal's  property."  This  is  coming  very  hear  to  the  view  taken  b^Park,  J  in 
,  the  case  of  Zwinger  &  Samuda.  --        »     . 

This  being  the  law  of  England  we  have  now  to  enquire  Whether  it  is  the 
law  here.  '  ./ 

^  far  back  as  1847  the  whole  provisionrof  the  Factors  Acts  were  introduced 
as  law  in  Canada,  (10  &  11  Vic.  cap.  10.)  This  Act  appears  as  cap.  69  Oi  ft  ,C..  ' 
Later,  in  1849,  an  Act.  was  passed  "  for  the  punishment  of  warchouseiptii.  aid  '' ■' 
others  giving  false  receipts  for  merchandise,  and  of  persons  receiving  advanises 
upon  goods,  and  afterwards  fraudulently  disposing  of  the  same."  (12  Vic.  cap. 
1  Zij  -  \ 

1b-  1859  an  Act  wis  passed  "granting  additional,  facilities  in  commercial 
matters."  By.this  Act  it  was  enacted  that  any  bill  of  lading,  any  Bpe9ifioation  of 
timber,  of  any  receipt  iiven  by  a  warehouseman,  miller,  wharfinger,  master  of  a 
vessel,  or  carrier,  for  Wal  grains,  goods,  wares/ or  merchandise  "stored  or 
shipped,"  may,  by  indobcmyit  thereon  "  by  the  owner  thereof  or  person  Sutitled 
to  receive  the  same,"  "be  transferred  to  any  incorporated  or  chartered  bank,  or 
to  any  private  person,'*  as  collateral  security  for  any'  bill  or  note  dfsJjounted. 
This  enactment  was  subsequently  incorporated  in  chap.  54  C.  S.  C.  sect.  8', 

Jn  18G6  the  C.  C.  of  Lower  Canada  came  into  force,  and  we  find  t^at  tlif^ 
Articles  1740.  to  1751  reproduce  the  whole  dispositions  of  cap.  59  0.  S.  C, 
and  by  Article  1979  "the  special  provisions  made  in  chap.  5kCCS.  C.  for 
the  tiansfer  by  indorsement  of  bills  of  lading,  specifications  of  timber  and  receipts  -  ■ 
given  by  warehousemen,  millers,  wharfingers,  masters  of  vessels  or  carriers  to 
incorporated  banks  or  to  private  persons  as  collateral  security,  and  for  the  sale 
of  the  merchandise  and  effects  represented  by  Such  instruments."  • 
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fiiore  ao  under  chapter  54  P  s  n       ""'"^'"•"^  ■nd  that  here  they  arc  much         •"<» 
'   Th«iu«v,nJ   ""■P«'f  o-l^.  8.  Ci,  recognized  by  Art   197d  O  t^  '*''"« 

t^«t  I  .ran,for  of  any  .uch  do^ul  „t  'r  ^      .   ,  'k*'  ''  "  '^'^''^^  ('^^  ' 

note  l^debt  «h,il  be  /egoti.bleTr  e      ^li    ,  T        ""'*  ""'*"  ""•""  »>'" 

^^nt  of  such  docofljoDt  of  title     But  oh-n?    lo    """'  "'"*•'*'•  *'"*  '»«'«'««-  '       ' 

#  Acts,  only  provide*  that  the  Urn  Jr!T'  ^^„'^*-""'''"«  the  Enfflish  Fac- 

^«lent  debt.     I  think  the  ^»int  XJ^lf  ""^  ^^  """^"^  '"-  -"^  "^ 

««tion  9  of  chapter  54  theTbrfa  coverTi    f.  Z"' ^'  ""°""'*''^'  '^^"'^  '"     ^ 

n.cntMf  title,  «dd«:  ''1^71^12^  .    .'  **"   "''--'»«'«*  auch  doc' 
person  rfon.  the  date  of  .uchTndorl  „r^ '^^  «•""•  '"""'  »-P"--to 

to  or  in  such  cereal  g.uina.  goodr&r        1     "  "^^'  ""'^  ''^'«  «^  ^''^  '"<^"«r 

.^e  :X:rt  :S;ir Sl'of^^^^^  ^  "■«  ^ifea  on,  tr„nL 
.im  of  «,e  Factors  AcU  are  defeatd  J^^l  T  *••'"  '^^  "»«'«  <^»>J««M°d 
tiable  characterof  bills  of Lil     Th"li  ^  '^  ^  ""•"  '^«  -«- 

wlwi  laid  down  by  Sir  Josebh  7^„n-     •  ""^1^"^^^  ^'  contended  for.     The  law 

a-  ^„te  ae  A 'ra-ttil.SdTn;\    VT^^^^^^^  ^^Z  ^^^P^^^ 

ment  of  thci  law  was  approved  of  in  thl-  a       '         ^'  P"  '**'^')  *"•*  this  state- 

B..k »".« *«,  JC:^  Mrc  'j.t  T  °'^  """^ 

think,  interpret  ^^Iguse  of  o„r  A.  /  '  .     ^^^-    ^^*  "•"«  therefore.  I 

able  instrument.-Wh^^Jto  blL«  V  P  Ji?    «f '«««''  Possessor  of  a  negoti- 

'  n«^tiable  instru^otF  ^  eer^^  'f  ^'^f"  *  ^^'^-'^  »«  ««gg&  Co!1his 

given  , or  the  pur^orrii^;"^^^^^^^  These  bills  were 

Jorsation,  which  has  been  co^plTed  ^Uh  '""'^'*""'  '^  ""^'^  ''"''  «^'"- 

the  parto/mi^n  Davl      C  ^ul^s  ^  .    "  "^ '""**  "  collusipn  on 

Ritchie  and  Prinel.    P«,™  the  former  ^oh'       "^  "''  ^^""'"^  *"'  '»'«  Poi-t- 

tellsusthatunlessDaviTwe  0  owTRtK^"^^^  ''*?*^'  '""^^""«'  «J'««"ctly 

of  their  business,  l^  hnirj^tl^^'' ''''^' ""i^^^^^^  «tate 

«>«.:nunlcation  the^witness  i!^^^^^^^^^^^^  of -7  «*h  confidential 

hestateofBitchie,  Grc^g,  Gi]i^L&cX'i,-^T  ''«'' »«"»  knew 

,babl«.  -If  h^'belibVed  bbl^jr^ZrrL^^^  "'V'  ^'^'  ^"^  '-P'o- 

«ion  to  enquire  further,  providedTlen  fffi       .  '  ^^  *'*'«  ^'^  ^•'*  »«  ««»- 

•0  conceive  his  advancing  J    '  L  tlfi "  /fT  T"'^'"'  ""'  ''  '"  '""P^^'We 

•'nydoubtastothesuffiLcyYftl   thle      T,         "'"^^  aff""  and  having 


in  1872. 


«.  a-lt^rs  to  banks  only  and  the' latto  l.j«ii 


-■  —   ~ r 
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Boken>nnoir1. 
■n't 


I  um  thcroforooC  opinion  that  tho  juJjinient  should  b«  conflrmod  on  th« 
n.urjt.-t.  ,A  f|UC*tion  of  procedure  han  been  riii.w.1.  On  it  alone,  1  believe,  is 
tlieromiy  esMcntinl  difference  nmong  the  niomlMjrn  of  the  Court.  The  declara- 
tion is  manifestly  defective  in  this  thiit  it  iwn  uot  net  up  any  itidcbtcdneiw 
HubM-.|uiiit  to  the  trannf.^r  of  the  documents  of  title.  Thin  objection  wqyld 
cvidtntly  hate  been  fatal  on  demurrer;  but  although  pluititiff  demurred  ipc- 
cially  to  the  declaration  he  took  ftn  notice  of  thix  objection.  Ho  l\Uin  went  on 
to  put  .specially  in  mue  tbo  fact  that  tlw  transfer  wa«  not  lor  any  note,  bill,  or 
debt  negotiated  at  the  time  ;  thus  os  it  were  practically,  if  not  according  to  the 
rules  of  pleadin{»,  raiMng  the  whole  question.  ,  The  parties  then  went  to  proof,  and 
TTithout  any  kind  of  objection  by  defendants,  plainti^  proved  beyond  a  doubt  A  . 
^^ubscqucnt  indobtcdiross  fur  beyond  the  value  of  the  goods.  The  case  was  urgucd 
without  nny  allusion  to  this,  was  decided  in  the  Court  below  without  any  refer- 
ence to  it,  and  so  it  came  up  before  this  Court.  We  have  therefore  to  decide 
Tvhcthcr  agreeing  with  the  plaintiff,  on  the  matter  of  law,  we  Miould  dechiro  all 
(his  expensive  litigation  to  bo  useless,  ail  the  time  consumed  by  it  to  be  thrown 
away,  to  maintain  a  theoretical  regularity  io  pleading  where  no  party  haH  com- 
plained and  where  no  injury  has  been  sustained.  I  don't  know  whether  under 
another  system  of  procedure  such  a  rigid  observance  of  needless  rules  would  be 
enforced,  buk^t -would  bo  a  novielty  here. .        i 

^  An  allusion  h.is  been  made  by  one  of  the  ^earned  judges  who  dissents  to'the 
limitation  qf  six  months  mentioned  in  chap.  54  C.  S.  C,  but  on  that  point  the 
•Court  does  pot  consider  it  is  neiiessary  to  express  any  opinion.  The  exact  effect 
of  the  words  limiting  the  former  to.  take  in  pledge  for  more  flian  six  months 
may  perhaps  bo  open  to  some  question,  but  the  point  was  neither  pleaded  nor 
argued  in  this  case.  It  was  raised  in  another  case  of  Hearle  &  Khind,  but  not 
ill  this  one. 

The  minority  of  the  Court  is,  therefore,  of  opinion  tliat  the  judirment  of  the 
pourt  beldw  should  be  confirmed.* 

'\  Judgment  confirmed. 

//. /^..^SMWdoH,  for  appellants. 
Doutre,  ikjitred:  Hutehiiison,  counsel. 
Abbott,  Tait,  Wothemjioon  ((■  Abbott,  for  respondent 

(J.K.) 


int  confir( 


■   •  An  Appeal  w«3  allowed  to  the  Judicial  Committfee  of  the  Privy  Council,  but  the  pase 
Jbeing  settled  between  the  parlies  proceedings  were  discpntinucd.  (Reporter's  note.) 


'^^^m^T-.v  '"fMK? 


I  ' 
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Caos-  J  '     '  "^""*T.  J.  TcssiBH.  J., 


CaogB,  J. 

Xq.  17. 
DUPUV, 


■AFPKttAdT^ 


A.ton8T5.of  «ovMbI„  tou^  by  h«n.  In  .h,tll'. •••'"""""  "»"-  «•«' InM,«„ 
h.d  been  prevlou.!, .old  without  ,e,„.i?,l,..T"'"  "'  •"•  *»""»*»».  but  whteh 

KAMSAY,  J.   fdUnrntutiit')  ■ Tho    ««i- 

Actu,n  is  the  queMionof  4,J!:„rfur"r  ""''^"^'^  "^""^'^  '"  ^f^^ 
in  a  sal,  of  moveables  I.  now  nerirv  "to  I,  T  T'"^'^  ""*  </^^/-«n.«/ 
0.  C.  ha«  reversed   the  rule  o/ tCdd  .fw  ^^  ,' "  "''•     ^ho  article  1025 

Ho.d,that«rticIo  1027  C.  C.  liu.ifs  the  Iffln:!'  •    '       ''  **^'  ^*^^'    ■«"» ''  «  ^ 
(l«t  Report,  pp.  14  .„d  50.  art  4?^^?  t      "  ""'«^»*^»  «f  "t.  1025  C.  C. 
.      JocB  not  reach  the  present  cane     Thl        \      'J?  '^""^  *''"®'  •""*  ««»4«'"«tation 

F-rsona,  to  deliver  To  «.ch  oTilL  ."  t  I  '     v?  *''"""  '"'^^"''^'^  ^ 
that  one  of  the  two  who  haa  t^  put   "f  7  H  "  ^"^'^  "^^-'''^  P-F't^^ 
remains  owner  of  the  thing  .l.hou"    M    t  tIeT    '''""'""  "  P-^^^H  «,;;( 
however,  that  hiapos^^ssio'ber^oodLth'^        '"'"'"  '"  '''''■'  P^^'^^''^ 

poBsesaion  of  the  vendor,"  foCedbv  Z/  )  "'H'  '^'r'"'^  '«^*'"  '»  'he 
^  that  ca.o  the  'title  o^  4  «  Zf  bL?  ""  ■',  ''^  '*~"*^  P"*'"'"'^''-  J" 
extend  this  ,„,«  arisinglH  ^e  ^^Lr"''-  ''"''  ""P^'^"'  ^^^^  »<' 
a.ten.pted  to  give  the  s!„e  pi'  e!  asThe  lo„7""?  "'''*"'  ^'^  "'•^™  '»  » 
seems  to  me  that  the  ♦„„_  v  ^*'*^""'^  P^^haser  with  tradition.     \t 

-ion  .o„,.  ,r  r  .t.7r„;r  rt;;:  7;'-  r  •»  '--pf  i 

ternu,  of  the  exception  1027  °  ^  • ""  ^^  stretching  the  - 

^^^^:::'^:^^r:'^  Theon,pre..p. 

*  «ickiby  (since  revered  by^hSuH'  r    ?/?"'  "  ^''^  ""^  «^  ««» 
^08se,ssion  of  the  goods,  uTder  a  lei  or  1  ^^'  '"'^"'  ''™"'"'"S  in 


^ 


4 
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tothilaw.  Th#f»leofcl*aH|P^,fc,|f^||,g^  At. g.ln.t  third p.rt|«. 
iNorct  mU>i  weli#«o  •'•iMyPp  jtiriiipni.lenei.  »e  «,«  como  back  to  tliU 
doctrine,  I  Miall  bo  t«»|  giad,  W  it  el^ainly  U  not  the  .«*  of  thK  0<Kii: 

.MoyK,  J.,  iirso  dia*iH»terf,  and  atntcd  tbmt  he  feared  thu  judjj^mrnt  niiout  to  be" 
ron.lcrcd  woiiltl  tttmrtOe  Hell  A  Uickuby,  recently  d.'rided  by  thiH  CWrt 
^  Si«  A,  A  r»o«i»s.  Cll,  J.  :-L<.  U  mnm  1877,  McL«o<l,  McN.ugKton  A 
Lrfveillrf,  fabri.,,ij4„4f  *  biero,  oot  vendu  &  I'lntiOM  qui  eat  Notoirjf,  tout  |« 
nint«<riol  dont  iU  t«  aW^trJ^pt  pour  l«»ar  bramicric.  Toa*  lea  e(lfc»*  vondua  mnt 
d^aignda  dan»  I'aotfl  de  jrtuly  (jfweKiuea-iina  Notit  dVuluda  et  fownflVt  une  wmmo^ 
totalo  do  .«489().     Lea  uuuea  en   "(wci  grand  nouibro  soot  aculcmont  dderiu, 

-  Miu  Ctre  tfvalud!). 

Ccttj  Tcmto  a  <Jt»5  faito  p)ar  uno  pinatre  ct  pear  outre  vnleur  ro^ue,  do  pltu  4 
.la  condition  quo  l^lntimtf  ^douorait  loa  billota  diia  vcndeuri  juwju'i  concur 
rciice  do $2,000,  y  compria  ccux  quil  avait  di?jA  «ndo«it<a  ct  pour  lca<|uela  il 
n'avait  aucune  garantie. 

Lo  niCme  jour,  I'lntinj*?  a  lou«5  cea  niCuica  cffeta  auz  vendciir^,  pour  troia  ana, 
A  raiaoD  do  1100  par  ann^e.  Il  ny  a  cu  aucun  ddplacemont.  Lea  vcndouri 
Hont  denicurda  en  poaaeaaion  dea  articlea  vendua  et  ila  ont  continue;  A  a'ca  wrvir. 
.comnie  ila  Id  faiaaient  avont  la  vcnte  juaqu'au  19  julllct  auivant,  loraquo  I'Appe- 
lont  lea  a  aaiaia  en  leur^ ^Maeea^ion  en  vertp  dun  bref  do  aaiaie  couipulauire 
6mm6  contro  oui,  aoua  I'dbte  dea  faillites  de  1875. 

L'Intini<5  a,  par  une  requthe  ^rdaontjJo  i  Tun  dea  jugca  do  la  Cout  Supdricure, 
r^clamd  cea  effeU  en  vcrtu  de  la  vonto  qui  lui  en  avait  6t6  faite  par  lea  fuillla. 
CetUJ  requAte  a  4t6  conteatrfo  par  I'nppolant,  ayndic  A  la  foillitc.       , 

-  ,  lo.  Paroeque  I'acte  du  14  niara  1877,  ^toit  moina  une  vento  nu'uno  garantie 
iaon^e  pour  dea  avancea  fuitda  et  A  faire.  '^k, 

lo.  Qu'il  n'y  avait  eu  aucune  tradition  des.ofiFeU  vendus.      f9^ 

3o.  Que  lore  do  la  vente,  McLeod,  McKoughton  &  LdveilK^tftientinaolvableB, 

ce  que  connaiasait  l'Intini«S,-et  que  la  vente  lui  avait  4t6  faito  eb  fraude  dea  droita 

dea  crdanciers.  -■ 

L'apnplant  a'eat  contcnt.5  do  prouvor  que  lea  effota  vendus  dtaient  deineurdaen 
la  possS^ion  des  vendcura,  et  I'lntimrf  a  fait  entendre  MoNaughton,  lun  d'eux, 
pour  dtablir  qu'ila  n'dtaient  paa  inaolvablea  H  I'^poque'oik  la  vente  avait  eu  lieu. 

La'Cour  InfiSrieure  a  lepypyd  la  conteatation  de  I'appclant  et  adjug<J  quo  lea 
efiTeta  r&lanwJI,  appartenJ^^i  rintimd,  qui  lea  avaient  achet^Ja  p^ur  bonne  et 
valable  cause,  etqu'en  vertu  dea  articles  1026, 1027  et  1472  du  Code  Civil,  une 
telle  vente  dtait  pwfaite.nigme  H  I'dgard  des  tiers,  sans  d^plaoemont  nt  tradition 
'^$    '  ^  ^" 

II  n'y  a  a«»un  doute  qU^v^iht  le  Code,  le  cbnsentbment  des  parties  ne  suffisait 
pas  pour  transftrcr  la  propri^t^  Il  frlUit  de  plus  la  tradition.  Cetto  riigle 
ddriv«5e  du  droit  Romaio  <$Uit  aniversellement  adtnise,  du  moins  quant  A  la  trans- 
mission des  meublea  cerpore^yVarf^/ioHiftu,  dominia  rerum  non  nudii  pactU 
frant/eruntiir:    L.  29  Codt-^M^eU      ^' / 

C'estcequifaisaitdire  4  ^wMfaj'^hl    ob.  rSect.  3  No.  U,   '•  La 

vento  des  meubles  faite  sans  T|ffigPy||giie  f  f^ard  des  cr6ancicrs  da 
"  vendeur."  ««^-k^  is— «.- 
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,« 


t«  ni<>iae  .utcur  nu  Tom*  2  Til  fl  <.k  a  a    .  i   v/  t-^ 

Smith  ot  ,1^0  lUp  Ju^   B  C    !•>•»  .t  R  T  5?"  f    .  '  ■*     '  ^  """»'»»•  et  »l.  «t  . 

I'.C.  JffrLt  188.  =         ■   '  «  *^*  W»^'««  ^  l3.B.„q„e  drMon.r<5ol.  12  ' 

Sou8ceU«jur«prud«rico  an«(?ricii4.<fip«"i     i  .  ' 

eiBt«qu11Vaitiqb«l,?,et,J5^E2fc\?   "•''  **  ^'^iido  revc.,,H,,ucH«    . 
le  Code  N.Hl.i«Srie  cX'dc  .  '      P'-ooip^^^ja  co„««.ro  da,m 

1  Ul  .» 1683  du  Code  Frali       Fn  ^  rT"'"'  ""  "*'°'''-  ^  »38>  ^ '  *». 
different,  artidea,  iJ  «,„  p  ril;,/;  "'""""'  !"  ^*«''''l, '«  »««»«  «fime  d.  .e; 

le.  con.„,e„t»i..  iu^.u^it  «;  I'nTSt"  ^"  ^"'^  '"  ""^  »''"«—  - 
Aft.  1026  CO.,  /  ,  ' 

"  t  Jactuelle  .^en  .u7«.tu  '        '"'"^'"--'  '^«  P-fe,  quoique  ,«  tradl 
.Art.  1138  O.N.  *  - 

,Art.l47»0.C.  /"^"'""""'""'""KudiiKreiitt.  •       ^^ 

Je  la  regie  posee  dans  I'article  ins  ^»  !„j-         ''"t"'*  etre^ne  modification       , 
d'effet<,„.e„r,e.partie;r':o^X^^^^^^^^^  ' 


■%t 


'*■ 


•I. 


"/•1M 


p<itt  JauB  I'artidw  147^ 


du  code  Civil,  mail  1*  rt«t«nce 
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l>upnV    ,  f^ui  y  esft  faite  i TartiCle  1#27  devait,  sana'doute.SanslaponseedesoIimniiwaircfl, 

Cwlifn^t  Si.  "'•^''^ -'^'^>^™*t*^*^'  pwisf|u'ils  dlseht  h  6e  siljet  dans  leur .  We- rapport  p.  7. 

"  L'artiple^aiifj^c^  est  e'n  suBstancei  empruntd  des  articles  1582  et  J-583  da  Code 

"  Nupol«5on  dont  la  r<5daction  iitexacte  fc'ii  pas  6t«  Buivio ;  etswrlh'^usgeRtion  dc3 

"  conimCntateurs  unc  definition  plus  stticte  a  ^t«5adopt&?-."" 

Lcs  comniissak-cs  scnibleut  n'avoir  pps  voulu  chanirer  la- rc^lc  contenuo  dans 

*  '    ■        I'articlo  1583,  niais  sculcmcnt  U  pi-eciset  en  retetant  i  Tarticle  1027,  f|uu  voici 

tel  que  siauniis  ayee  Icur  Topport  i  la  Logisliifure. 

Art.  40,  projet  do  I'art.  1027  C.C.  '"     ■    /  ^^    A>'^ 

■  ^-    '•  Lcs  regies  contcnucs  dan.'s  Ics  deux  articles  qui  precedent  (44  cti^u  projet. 
''.ip2|i' et  102(1  du  Code)  Kappliqucnt  aus-si  bien  auz  tiers  qu'aux  paVtiefl  con- 
"  tractnntcH  dans  les  contrat^  pour  le  tran.<)port  d'inimeublcs,  sauf  les  dispositions 
■*  pflrticulieres  contenucs  dims  ce  Code  quant  a  I'enrogisti'cment  des  droits  reels. 
"  Mais  b\  une  partie  s' oblige  successivement  envers  deux  personnes  a  livrer  a 
*   *'chacune  d'elle  une  chose  purcuiant  mobilit^re,  cells  des  deux  qui  en  aura  df<5 
■^  ■ "  mi.se  en  possession  actuelie  a  la  prdferenc6  et  en  demeure  proprietaire,  quoiquc 

*  7  "son  titrc  soil  posttJrieur,  pourvu  toujours  que  sa  possession  soit  delionne  foi." 

Art.  114'OaX. 

"Xes  effcts  de  I'obligation  de  donner  ou  de  livrer  un  immeuble  sont  r(5j.'l(5s  ou 
^  ■"  titre  «/e /f?  w«^e,  et  au  titre  des  privile.;e3  et  hypotliequiis.       *         , 
'v    Art.  1141  C.N.  '  ,  '  "^       '   ■  ^ 

,    '     '•  Si  la  chose  qu'on  s'fe'st  oblig^  de  donner  ou  de  livrer  h  deux  personnes  succes- 
«^'sjveiucnt,  est  pure  mobilii^re,  celle  des  deux  qui  en  a  <5td  iiiise  en  pos.session\ 
"  r«?elle  est  preferce  et  .en  demeure-  proprietaire,  eoQore  que  son  titre  spit  poste- ' 
"  rieur  en  date,  pourvu  toutefois  que  la  possession  soit  de  bonne  foi." 
Jusque   la  point  de  difference  notable  entre  ['article  sugg^rd  par  les  coii^ 
.     inissiiires  et,  comme'^ious  le  verrons  dans  un  instant,  celui  adopte  par  la  i^gi.slature 
0*  le  t'ocJeNapok^on.     L'article  1 583  restrciutil  est  vrai  aux  scutes  parties  con- 
tra^tantes  reflPet  doii article  1138  qtfi  dispose  de  la  tradition,  mais  Tarticle  1140 
ref&e-au  titre  des  j?rivil^ges  et  hypoth^ues  pour  ce  qui  regardift  la  vente  des 
•>    imnieubles,  et  Tarticle  1141  riygle  la  preference  entre  dt»ux  acq'u^r^rs  des  nieines 
uieubles  en  fav^r  de  celui  qui  a  cu  la  tradition  quelque  soit  lu  date  de  son  titre. 
i_  I'arlicle  1472  du  C.C.  ne  restreint  pas  aux  seulos  parties  contractantes  I'effet 
de  la  vente  faite  suns  tradition,  mais  il  rcfere  a  Tarticle  1027,  et  cet  article,  tel 
qu'oTiiirnairemeut  ^rdpare  ct  souniis  par  lcs  coiiimi.ssaires,  n'applique  aux  tiers 
,  l'article  1025  que  dans  les  rentes  d'iuinieubies  qui  sont  assujeties  auxlois 
<J'enre-istremcnt,  et  adoj.te.  quant   iiux  mcubles,  la   meuic  rtigle   quef  le  Code 
*-     Napoleon.  X 

Aus.si,  Ips  conl^ii^<.s:^m;.s  (li-uiunt-iK  dans  Kur  ler  rapport  p.  1.^. 
'•L'article  4G   (42;    hiitit^  ropeiation  de  la  rc'j;le  duns  certaius  ca«,  dans 
•     "  I'lntC'ret   des   tier.*,  Ct  foiiApoud  en   subistan'ee   aux   dispo.iitioiis  du   Code 
"  Fraii9:iis."  ^ 

^    _         L'intention  dos  conunis.saires  etait  done  evideute  de  se  confornier  aux  disposi- 
.  tions  du  Code  J''ranrai.s,  ie  eliaiigeuient  dans  I'expression  n'dtant  que  pour  plus 
de'clarttj  et  de  prdSision.     Dans  ce  but  le  ler  paragraphe  du  projet  de  l'article 
1027   cxpriniait  clairenient   qjue   la  vente   d'iniuieubles  etait  seule  par/aite  k 


-  ■      '  «  -     »•  ■         ...  -  ,     - 


couht  of  quee.^'s  bexVcii,  ists. 
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foi,  et  quo  conformdment  dloui  *    M*!"!     ^  1       '"''""■'  '^^'^  ''^^  *>«  b^""*-" 

faire  .is.V  v«lable„,e„tl  Cu^er  iT  e^'^d'^^       ^^^  "^^"""'^"  ^--- 

^   ''•«vaitp.se„<,orelivres.    Fuv.,rddrT„nl   ,,."'""  ^^nd"",  n,ai.s  .,«'il 

Rolland  de  Villan;ues  Vo   vZi   x      r  '^'^""'  '^-  ^^  ^"^^^^  '^^  ot  3*i.    - 

•"»■{, uts,  vo.   Vente,  No.,  Duvcr'ier   T    1    v^  or       <  - 

dans  ce  sens.  ^;        '=>"-''  ^-  '> -^''- 37,  ont  tons  t'crit 

31arcade,  T.  4,  articlp  lui  V/v  i    \i 

1864,  2,  183.  '    •    ''  "'"'^"^•">!.  ^S,  2,  742,  L.„,Uier  S,„.y, 

en  ]>,«.  114*  ..  ^.p^cLt  dZ '  °""'    '  ""'  "■"'"  '■"*'*°  •°"'«°"« 

« I'inU  dr„3i:  c.:.!" "'°  '=  ™  "*■""'■-  ■'"' »»»»»" "»» ; 

Jroit  dc  prapriert  ill,  I  T  i  '"'  '  "'I"'""'  -'""it  -cqui.,  .„.„„ 

.,.icl..     'T   "  '!'":'  ■«  "'"'"'»°.  I""  P"  1»  ««>ndl»r.g,aph;  d„  ^^^ 

^es  coinnjMsaires,  comme  ils  I«»  HAr.l..../.n» 
rtJwion  de.  .niefc.  ua^,  '    ,'    '^^7       "■»■«"».  "T'  I».  »0op,«  ,.        . 
•5wi!rt«8  par  1.  diMnninn  '•,  1.!    i,  .  f  ^  P°"  ^"'"  '«  'iiHouW. 

e«x  1..  .pinionTdT,^;^;!  rirT  T  ":."•  '°"^°""'  "••»"'  ""■"' 
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40^b  qe.  cUont^comme  source  de  I'artiole,  que  .la  loi^mtifs,    Potliier,  Oblig. 

,152,  Idciii,  Vente  318,  319.  Lc  Code  d<rla  LouisW,  articles  1914, 1916, 

le  Code  Napoleon  art.  1141,  sans  citcr  Marcadj?,  ni  audH^  des  autrcs  auteurH 

ui  ont  adopto  I'interprctation  qu'i]  a  donnc  i\  I'artiole  IHl. 

L'artiolo  1916  du  C.L.  cite  par  les  oooiniiRsnires  est  dans  ccs  Urmcs  ;  1916. 

"  A  regard  des  effcts  mobiliers,  quoique  d'apres  la  r^gle,  qui  est  cojjtenue  duns 

les  deux  articles  qui  prdcddent,  la  propridto  de  la  chose  soit  tr/nsniise  u  la 

/'personne  do  I'accJ^reqr' par  le  seul  consenteuicnt  de  lui  trnnsfdre/,  neunni6lns 

•""  I'effet  de  cctto  r6gle  n'rt  strictement  lieu  qu'mtre  les  parties  ejmtractanteH, 

i"  jusqu'ii  la  delivrance  rdelie  de  la  chose.    Si  le  vendeur  qui  en  est  en  possession 

\     "  en  transfere  la  propriete  par  un  second  contrat  a  une  Utre  personne  qui  en 

ir     "obticnne  la  possession  avant  le  premier  acqu«5reur,  le  seoond/acqu^reur  sera 

"consideriS  comme  en  dtant  proprit^taire,  pourvu  que  le  contmt  ait  <5te  fait  de 

-"  bonne  foi  de  sa  part,  et  sans  avoir  eu  connaissance  du  premimr  contrat." 

Eh  comparant  cet  article  avco  celui  suggdre  par  les  commwsaires,  Ton  trouve 
dans  les  deux,  pr^cisement  la  oiSmer^gle: — L'artide  1916  vent  qu'd  I'iyartl 
des  efets  7nobitiers,  la  regie,  que  la  propriiti  de  la  chose  est  transmise  par  le 
seul  consentement,  n'a  strictenient  lieu  qu'entre  les  parnes  contractantes,  et 
I'article  46  des  commissaires,  que  cette  rdgle  s'applique  jaussi  Men  atix  tiers 
A  qu'aux  parties  contracfantes  dans  les  contrctts  pour  le  tmnsport  des  immeubles 
et  non  quant  aux  meubles,  precisement  comme  dans  I'arncle  1916. 

De  cett*  rigle  d^ule  cette  au^re,  enseignde  par  Bourion,  Pothier,  Troplong  ct 
Toullier,  (he.  cit.)  et  que  Ton  troiiivc  dans  le  Code  dc/Ia  Louisiane : 

Art.  1917..,,  "l)e  la  meine  manit^rc,  si  une  chose/mobiliere  a  4t6  a\i6a6e^at 
"  contrat,  mats  n'a  pas  6t4  <MV?de,  elle  sera  suime  ii  fitre  saisie-extJcut^e,  ou 
"  arrgt($e  entre  les  mains  dui^hdeur  par  ses  cnninciers."  \ 

C'est  done  cette  rdgle  queles  commissai^  ont  voulu  adopter  et  qu'ils  oiat 
entendu  suivre, 

.  Mais  ici  ae  prdsente  une  autre  difficuKe.  L'art.  46  suggt^rd  par  les  Commis- 
sairefi,  a  d^  adopts  sans  amendeWm  par  la  legislature.  (  Voir  29  Vict.,  ch. 
41,  Cidid^Risolution  59.)  Qe^ndant  par  la  transposition  du  mot  "sauf" 
dans  le  texte  officiel  du  Cod^  Ton  a  donnd  au  premier  paragraphe  de  l'art. 
1027,  un  sens  diff^ret^  de^ui  qu'il  avail  dans  le  projet  des  Commissaires  sanc- 
tion nd  par  acte  du  psfrlement. 

Ce  ler  p»ragrap1|e  derlart.  1027,  se  lit  maintenant  comme  suit : 
1027. — "  Les  riglWcontenues  dans  les  deux  articles  qui  precedent  ^t'appli- 
"  quent  aussi  bien  ainc  tiers  qu'aux  parties  contractantes,  sauf  dans  le  contrat 
"  pour  le  transport  des  immeubles,  les  dispositions  purticulit^res  contenues  dana 
"  ce  Code  quant  i  I'enrdgistrement  des  droits  rdels."  ^ 

Dans  le  projet  le  consentement  ue  transft^rait  la  propriijto  ti  I'acqudreur  sans 
,w    tradition  a  regard  des  tiers  que  dans  les  alienations  d'immeubles.     Maintenant 
cette  propriety  est  transferee  m6nic  a  t'egard  des  tiers  soit  qu'il  s'agisse  de  I'alie- 
nation  de  meubles  ou  d'immeubles' 

Nous  no  pouvons  supposer  qu'un°chanp;ement  qui  a  preinii^re  vue  parait  si 
important  soit  dii  4'  une  erreur  clerioaie,  d'autant  plus  que  nous  trouvonsla 
mcme  transposition  du-mot  "subject''  dans  la  verdop  anglaise,  et  nous  n'avons 
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pa8  le  droit  de  lo  fairo.    Nous  oroyons  nu  contraire  quila  ^td  fait  par  lea 

il  reftro  et  qu  .1  a  4t6  fa,t  aprfis  m&re  ddlib^ration.  £t  comme  lea  Commissars  *  **"• 

Be  po«va.ent  f«.re  dans  Ics  amendement,  adoptds  par  la  le^^^^^^^^^ 
menu^for„ooud.e,^^^^^^^ 

c.  41  sect.  2)    nous  croycs  que  ies  Commissaires  n'ont  fait  que  corri-er  un 

•ce  de  rddacfon  s,„s  .ucune„.ent  altdrer  le  son.  ni  la  portee  du  princS^^^ 

legislature  avait  consacrd.  '  j        «  uu  pnncipe  que  la 

La  redaction  duprojetdescommissairesetaitddfectucuse  en  cenu'elledta 
bhssart  una  d.st.nction  a  I'dgard  des  tiers,  en.re  I'effet  do  la  vente  dTa  meuWe 

Ce  n  est  pa,  a  co  qu'ds  entendaient  faire.     lis  voulaient  au  contraire  adopter  le 

L'art.cle  tel  que  souais  i  la  legislature  n'atteignait  pas  ce  double  \mt     II    ^ 
SeT:'  '"''ml'''^  -'  'i^'"^  f"-»t  acqu'ereurs  sub^qulJts  ou  ' 

8an   tradition  ne  m^^M  pas  la  propriety.    Mais  i  raison  de  cela  m  Je  il 

S  l!         T  ""'^'"'  "'  '"'""'^  paragraphe  tout  4  fait  inutile.    Si  en 

S?1  W"^^^^^^^^^  ^'^^'t"  "•-'*  -"^^'^  -un  droU  de  pro 

aZa  ^^'^'^'^l  *  1  «5g»'<i  de«  '>ers,  il  dtait  inutile  et  meme  contradictoire  d« 
d  re  dans  le  «,cond  paragraphe  que  le  second  acqudreur  mis  eTpl  s^r  en 
demeurerait  propridtaire  .'.V  .,«e>  c/e  6o«„e/o.^   pL^ 

1    r""'?T""""  '"''"'''  """l"'^  """""  *^™»*  ^^  P'«Pri^t^?    II  neTuvai 
xevendiquer  la  chose  centre  ce  second  acqudreur,  ni  centre  tout  autre  LCeu 
puisque  d'apr^s  la  premiere  partie  de  rarticle  k  vente  sant  t  aditt'^Z  i 
pas  rendu  propri^taire  i  regard  des  tiers.  ,  a"ion  ne  1  avait 

C'est  pour  faire  disparaitre  cette  contradiction  cntre  la  premi^ra  et  la  aecon.^. 
pane  de  rarticle  et  retablir  tant  a  I'dgard  des  meubles  que  des^le„Z  , 
r  gle  qu'ils  avaient  posee  dans  Icur  rapport  d'une  ma«i6re\dnerairq«e  t  v'n  e 
aans  lesecours  de  a  tradition  transfdrait  le  domaine  de  p^ridte  mrei  Cd 
d  2?;r'  ?""  ""  ^"  ™0'lifi<«'tion,,apportde8'p„r  renregistrem  nfdes 

fcuxot^drbo     "V"""''"'^ 

a  ceux  qui  do  bonne  foi  en  auraienl  obtenu  la  possession 

le«  d^l'TT'  'T1'  "  ^"r.'  ^^  ^^'"-^-•^^  -'ont  pas  e.tendu  restreindre 
te^^  droits  des  tiers  de  bonne  foi,  qui  pouvaient  se  prevaloir  de  leur  possession 

aduion  1  on  a  seulement  voulu  donner  i  cet  acquereur  le  droit  de  revendica- 
t.on  contre  ceux  que  le  second  paragraphe  de  larticle  ne  protdgeait  2   t^l 

Treentar       T'""^^^  droit  dCj 
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Lc  second  paragraplo  dc  l'art.J027  n'cxige  pnn  qile  1b  perBbiinc^iiw  la  pre- 
niierc  eu  po,ssci5sion  de  la  chose  I'ait  ett<  i\  titre  de  vontcjtvriSnttc  titre  trauslatif 
do  propritU<?,  poiir  cxerccr  la-jajPdfi'rcnce  c|u'il  Ijji-itgcorde.  '11  *tfffit  (ju'elle  ait 
obtenu  la  pos.scs'sion  de  btmncTOi  i\  quelcjjwHlTrc  rjui  lui  conft-re  dcs  droits  r<5e]» 
Kur  la  chose.  Ainsi  le  cri'anciiT;;«»)*fste  selon  Dcmolonibe,  T.  24,  No,  485. 
LarombiCrc,  ^ur  lart.  ]14J.r-5<or7    Troplong,  I/rescription,  No.   1060.    Idem. 


Nautissenienf,  No'. 


'TO 


-luiv.   Zacchariaj,  T.  H.  k  1G9,  Ct  Durantcin,  T.  18,  No. 


533/,  peut  opposc)>«a  pnsscs.sion  de  bonn^  foi  ii  lii  deiwande  faite  par  racriudreur 

do^tt  lc  titre,.e!<l  anterieur,  iiiais  (|ui  naurait  p.w  eu  de  tradition.  ^ 

iaroprfcuTe,  {he.  rlt.)  dit  f|ue  lc  prcneur,  le  comniodataire,  Temprunteur  monic, 

it  le  nu'iiie  droit.     Cest  qu'en  effot  le  principe  est  p(.'nd>al.     C'cst  la  pos- 

■^cssion  tie  bonne  foi  a  (juclque  titre  fjue  ce  pvlisse  etre  qui  donne  droit  i\  la  prif- 

ference  que  I'article  confore  a  hi  personne  miso  en  possession. 

Hi  McLeod,  MeNaugliton  ct  L«.'veill«?,  npK^s  avoir  vendu  Icurs  meublcs  i"ii 
rintimo,  Ics  avaient  cede  a  titre  de  gajreu  T|in  ou  a  plusieurs  de  leurs  crdunciers, 
ces  cr<5anciers  qui  eiT  auraient  etc  wis  en  tiossession  u  titre  dc  gagistcs,  n'au- 
raient-ils  pa.s  pu  en  se fondant  sur  les  autoHt^s  cituiis,  repousser  la  demande  en 
revendication  de  rintiuKj  ?  Maintenant  si  au  lieu  dc  faire  cette  cession  aux 
creanciers  eux-niOmes,  ils  I'avaient  faite  A/rappelant  en 'sa  qualitd  de  syndic  offi- 
ciel  agiBsant  pour  et  au  pom  dos  creancijers,  cette  cession  suivie  de  posseesion, 
qui  aurait  constitue  les  effets  cedes  le  gage  des  er(5aneierp,  n'aurait-elle  pas  pu 
etre  oppcsee  A  I'lntiine,  de  la  Uieme  iiAniore  que  si  elle  avait  ete  faite  aux 
creanoiers  directement  f  II  nous  est  impossible  de  comprendre  pourquoi  il  y 
•  aurait  une  difference  entre  I'effet  que  pouVrait  avoir  I'une  ou  I'autre  de  ces  ces- 
sions. ".  ,'         j        ■^.v.- 

Mais  I'on  dira  peut-ftre,  ici  il  n'y  a  pas'c.u;,de  cession.  L'appe'lant  a  pris 
pos.scssi,on  des  effets  qui  avaient  ^te  Vendus  a  I'lntime,  ea  vertu  d'un  bref  com- 
pulsoire.  Cela  est  vrai,  mais  il  les.a  saisi  en  la  possession  des  vendeurset  avant 
qu'ils  les  eussent  livres  a  I'lntim^,  et  cette  saisie  compulsoire  a  tous  les  effets 
aux  yeux  de  la  loi  dune  •ssion  Tolontaire.  Cest  la  justice  qui  a,  mis  I'appe-' 
lant  en  possession  des  effets  saisie,  et  cette  deposscssion  forcee  ne  peut  avoir 
moins  de  valeur  que  la  possession  que  les  faillis  auraient  pu  "Conner  volontaire- 
ment  a  I'appelant.  11  faut  done  dire  que  I'appelant  a  ea  le  droit  de  prendre .« 
possession  comme  il  I'a  fait  des  meubles  qui  avaient  ?te  vendus  a  I'lntime,  mais 
dont  il  n'avait  pas  eu  de  tradition  reelle. 

Le  principe  que  nous/consacrons  dans  cette  cause  est  de  la  plus  haute  impor- 
tacce.  De  tout  temps yil  a  et«?  regarde  comme  la  seule  protection  efficace  centre 
les  fraudes  de  toutes  sortes  qui  se  pratiquent  journellement  a  I'encontre  des 
creanciers  au  moyen  de  transactions  secretes,  ([ui,  H  di?faut  de  tradition  r(5elle 
d^meurent  ignorees  de  ceux  <jui  ont  interet  a  les  connuitrc. 

Cette  decision  ef*t  non-seulement  dans  I'esprit  de  la  legislation  moderne~(iont 
la  tendance  est  de  donner  la  plus  grande  publidlte  k  toutes/les  transactions  qur 
touchent  si  la^  transmission  des  proprietes,  mais  elle  est  de|>lus  conforriie  a  I'in- 
tention  formellementexprimee  et  des 'CD^mmissa ires  qui  ont  prepare  le  Code  ctde 
la  legislature  qui  a  adopte  leur  suggestion.  - 

II  reste  une  autre  question  il  examiner.  \ 


T 


•»/ 
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u  te„£"'do^L     trt'  • "  '^^  -"-'•aeturier.  c,ui  vcndcnt  dcs  machines  et 
u,tens,   s  dontsil,  orvt  k>m  pour  contioucr  lour  commerce  a  un  Notairo  qui 

quo   ontractc  1  acquereurXndo^er  des  billets  au  montant  de  82,000  (de  l!^ 

^  T„'r:'r'r '?"  r$  '^^  ^-^^'^^'^  <=M>ourdautres  ejnsidi  io: 

^aJdi:  rr:.;:r  ^^-^t-^^'  ^^  declaration  va^ue  qui  dn 
Ces  meublesque  soDt  8ujets  u  une  g\le  Hc^tdrio^  par  I'usa-re  et  dont  la 
valour  est  4te  $5,000  u  $6,000  etpeut-C.trX«io,000,  soTt^u  Jp";    $100  1   / 

■     S^dlt f  tair         '  '"'  "^'  r  "^  ^'-  du^bafl  LLda  de 

Cette  transaction  rdunit  tous  Ic^indiL  qm  aidentWouvrir  la  simulation. 

Bedarride,  de  la  Fraudc,  T.  4,  Nos.  144(J  a  1457        \ 

Ce  n'cst  pas  uno  vente  rtV^l'e  que  les  part/es  ont  entendu  fui?^    C'est  un  -a-^e 

op  une  surete  mobilicVe  que  les  pr^tendus  vendeurs  ont  ^ulu  d^rTrrnt?^ 

t'     gnge  manque  d-une  conditiou  es.,entielle  pour  lui  donner  quLe  valeur' 

^  Inhm^n-ayant  jamai^etd  mi. en  possession  des  eff^^tsqui  dovai^t  1^X2 

Code  Civil,  art.  1070.  /■'■''' 

^nd.cest  valable  et  que  la_^.cquete  de  ITntime  auraitXc.re  renvoSar  1 
Cour  Infeneure  dont  le  jugc«(ient  doit  etre  infirmc^  avec  dopens.  % 

^^i  he  Wlowmg  was  the  written  judgment  as  recorded  i»  the  Registers  of  th^ 

nJi^'^^^''*  f     *     *  considering  that,  notwithstiinding  the  notarial  acte  in 

peHrCo::  sUr'-""^"  '"'  -"erb,  the  reVndInt,  presented  to  ti 
^^upenor  Court  sitting  ,„  matters  of  insolvency  at  Montreal  on  the  thirty-first 

^»y  of  iVIarch  one  thousand  e.^ht  hundred  and  seventy,  purporting  to  transfer 
n)m  Samuel  MeLood  John  McNaughton  and  Napoleon  Leveilld,  therein  named 

le  et  eir    :V  ^  """'  ""^'^'^  ^'  P'^"*'  ™^^"»>'  '""-*«-  -^  elct 
Leod  Af^V   T     '  'Tr'  ''"'  ^""°  "  ""'  "^«"*  the  premises  of  "the  said  Mc- 

nd  nf '!.r!fr'''  T'""'"""  '"  ^'^^  ''^^''^'''  '«  ^«"^  ♦'^°"«>"'^  «'Sl.t  hundred 
Xreo    n?v..      "'  ^"«'V'"  ""^•°*^''^'  ^'^"^"^'^'•"S  a  considerable  portion 

Inld  *'^^r*'  M^f-ghton  and  Leveilld;yet  considering  that' the  samV 
remained  m   the  actual  possession  of  the  said  McLeod,  jfoNaughton  and 
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Levoille  up  to  the  nineteenth  day  of  July,  one  thouannd  eight  hundred  and 
,1.  scventy-seven,  when  a  writ  of  nttuchment  in  insolrenoy,  under  the  prbvisionB  of 
the  Insolvent  Act  of  1875,  issued  agninst  the  said  McLeod,  McNaughton  and 
Loveiil^,  uAdcr  and  whereby  the  appellant,  as  assignee  to  their  insolvency,  took 
possession  of  ahd  the  paid  property  vested  in  him  as  such  assignee,  and  he  was 
>  afterwards  duly  appointed  assignee  to  their  insolvent  estates,  and  thenceforth 
continued  to  hold  the  said  property  until  claimed  hy  the  respondent  by  his  said 
petition,-'  whcfeby  priority  of  title  and  possession  passed  to  and  became  vested  in 
the  appellant  by  preference  over  that  pretended  by  the  respondent  in  his  said 
petition;  and  considering  that  in  suii  acte,  so  purporting  to  be  a  deed  of  sale,  no  ' 
specific  price  is  mentioned,  and  that  the  consideration  therein  mentioned  is  stated 
to  be  the  nominal  one  of  one  dollar,  and  for  other  good  and  valuable  considera- 
tion, without  its  appearing  in  what  it  consisted^and  in  further  consicCi^tion  that 
the  said  respondent  should  endorse  the  papef  of  the  sajd  McLeod,  McNaughton 
and  Leveilld  for  a  sum  not  to  exceed  two  thousan4  dollars,  thereby  giving  to  the 
said  acte  the  complexion  of  a  conveyance  in  secui^ty  for  dndorsements,  and  no 
prwf  having  been  made  of  the  giving  of  said  eodorsenjents ;  and  Considering  that 
noj^ithstanding  the  articles  1472,  1025  and  1027  of  th^  Civil  Code  for  Lower 
Canada,  the  said  notarial  arte,  so  executed  on  the  fourteenth  day  of  March,  one 
thousand  eight  hundred  a'nd  'seventy-seven,  niust  fioheld  to  bo  fraudulent  and 
inoperative  .as  against  the  creditors  of  the  said  McLeod,  McNaughton  apd 
Leyeill^,  so  represented  by  the  appellant,  and  that  a  correct  construction  of  said 
articles  of  the  Civil  Code  cannot  defeat  the  rights  of  the  appellant  to  retain  said 
property,  and  that  in  the  judgment  rendered  on  the  said  petition  hy  the  Superior 
^  Court  at  Montreal,  on  the  fifth  day  of  October,  one  thousand  eight  hundred  and 
":  seventy-seven,  from  which  the  present  appeal  has  been  taken,  there  is  efror,  the  ' 
.^X^ourt  of  Our  Lady  the  Queen  now  here  doth  cancel,  annul  «nd  set  aside  the 
said  judgment,  and  proceeding  to  render  the  judgment  whiqh  the  said  Superior 
Courts  ought  to  have  rendered,  doth  dismiss  the  petition  of  the  said  res^ndent 
with  costa^as  well  in  thfe  Court  below  a?  on  the  present  appeal."  ^     . 
The  Honorable  Justices  Monk  and  Bamsay  dissenting.  ^ 

Trurfe/ «{•  Co.,  for  appellant.  '     JttdgmentofS.  C.  reversed. 

/?ai;it&ott  <fe  Cui/a'n^i,  for  respondents. 

(8-B.)  „ 


COUR  DE  CIRCUIT,  1878. 

'  MONTREAL,  13  SEPTEMBRE  1878. 
^      *  Coram  Papineac,  J. 

Pcrrault  vs.  Etienne,  es-qualitt. 

3mt  .-Qu'nne  riJclamatloii,  qnoiquede'ea nature  detto  dc  la  coininun»u«*, peut  etre  <galement 
J  exerc^e  contre  leg  li«ritien  penonueb  de  la  femme,jMmoB8tant  la  tenonciatioD  par  ce» 

//  dernierii  lacommunautf  debiens.        ';..---•— ""^^ 

y  Le  demandeur,  m<;decin,-^aH^uait  et  ^tablissait  que  T^pouse  en  secondes 
iioces  de  Rocb  T«bault  lui-devait  $70.75  pour  serviccH  professionnels  foumis 
4.Ba^«quwition,  et  qu'elle  avait  promis  les    payci-;   qu'elle  ^taR  dec^d^e,  ct 
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qae  par  son  testament  elle  avnit  Wgu6o  soa  biens  A  son  enfant  minour  i«.u  do 
wn  premie^^  manage  ;  que  Jo«!ph  Etienne,  diu  tuteur  H  ce  mineur,  avait 
dr/l7-.f",  ''  J'""'  Po^onnelsde  I'dpouso  ddc<5ddo ;  et  le  deman- 
dour j>nc!«a.t  A  b  condamnation  du  tuteur  e.g„aliU.     Ce  dernier  ropondit 

ThiJ  r  '»»':*^"'«  '^'^^f^^  '^^•^  «»  communauto  de  biens  a.ee  Roeh 
Thibault,   q«e  la  dette  rdcWmee  dtait  une  charge  de  la  communautd  et  une 

— r  "^^  "»"T/  quekd^endeur  es.gnaljt6  „y„nt  renoned  4  la  oom- 
dette  etle.demandeur  n'avait  aueun  reeours  cont.o  la  sueeesln  de  I'dpouse 

L'honorabTe  juge  en  r^ndant  lo  jugement,  dit:  II  „'y  a  pas  de  doute  que 
Tune  It  "":  """^^  <^«  ^-m.„un,.«te,m«i«  auii.  telle  qu'dtbt  1 
eat  une   dette   naturelloij'enfant.  car   4  part  le  fait   que  la^mere  aurait 

Z'iTr  '"  '^'^"''  "y"  o^''S»^'-  -turl  des  hd:Uier    d 
1  al?r  P  ^T  f  "^'^''»"'«*'«"-      I>'u"  c6t6  je  pourrai,  d^bouter 

.i^"?'l  l«  ':«°"»"''««t<5,  mais  ft  quoi  servirait  cette  action?  L'inven- 

..re  et  la  reuoneiation  qu.  Bont  produites  dtabli.ssent  que  cette  communautd 

III'    /r;  ^'  T"'^™  ^^on^l'-^tiou  bien  in.entde  centre  Thdritier  de  la 
femme  et  le  demandeur  doit  avoirjugomont. 

Le  demandeur  a  citd  C.  C.  art.  1994  et  2003; 

2  Bourjon  p.  688.    -Louet  &  Brodeau.  • 

Bacquet.     Vol.  1,  page  294. 

A.  W.  Grcnier,  pour  le  demandeur. 

Duhamel,  Pngnudo  dt  RainvUte,  pour  le  ddfcridour, 

(       (a.  w.  a.) 
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COUR  DE  CIRCUIT,  1874. 

MONTRfiAL,  9  OCTOBRB  1874. 

T"  Comm  ToBRANCB,  J. 

' .      >'     ■ 

Morin  vs.  Lord  et  al.,^ 

Jr«  :-io.  ^^^J^^^^^s^^i^i^'^^^  Pip.  .t  oonUeBt  de  «  i  6.  g.Il^«  W.n- 

**■  ^Iv'"'*!^^'.'^'^"  •*  "*•  "»"••  *  P*"^"  •  d«^t  i  on  honor.!,*  de  20  centia* 
.pM^li«qne  Uerfon  d'huUe  qu'H  iiupeete.  ~«   «  «  woun* 

•  applique  pu  an  meratmge  dee  Uei^oni.  "^-luw,  uo 

La  question  soulevde  dans  cette  cause  ne  manque  pas  d'importanto  pour  le» 
personnes-  engagdes  dans  le  oommerce,  et  la  ddcision  qui  a  dtd  rendue  met  fin  h. 
we  difficultd  qui  aurait  pu  se  rcnouyeler  tons  les  jours  et  qui  a,  parait-il,  oansd 
beaucoup  de  trouble  aux  inspeoteurs.  II  sagisMit  de  ddcidet  quelle  est  la  oapa, 
citd  d'un  lieryoii  d'huile.  ^ 


T     4 
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l.ord  rl  al. 


Le  demandour,  r,u,  est  inspoctpur  do  poisson  ct  de«  huiles  do  poi«»on  pour 
MoDtrduI,  a  dro.f,  de  p-,r  la  l..i,  37  Vict.,  chap.  45,  «cct.  C3,  i  un  honorairdc 

.  T.yV  '""  *""'^''"  "'  ^^  ^^  •"'"*'"•"  "culomcnt  par  cl.nquo  nuurt  ou 
hani  d  hu.lc  quii  ..Hpccto.  Dans  u„  ccnftc  q„ij  prc^scnta  a»x  defcndcurs'nour 
Icur  nvoir  inspected  u..c  ccrtainc  c,«an.i..5  dhuilo  il  fi.i,ait  la  difference  cntrJ  les 
bariLs  et  les  t.crf on.,,  charn;oant  1 :,  ccntitis  pour  los  premiers  et  20  ccntir..  pour 
es  dornior..  Ceuj-ci  nc  vouh.rcnt  point  roconnai.ro  cotto  olxs«ificutio„  en 
ban  s  ct  tier^on.,,  niais  pnHcndirent  au  contrairc  que  e'etaicnt  tous  do..  b:irils  ct 
qu  il.,  nc  dcvaicnt  (,uc  15  oentlns  pour  clia.|ue  item  inspcctd 
^  1.0  doninndcr  croyant  sa  pre  tent  ioi^^  bien  fondec,  in.,titua  la  prc^.scnte  action 

centre  Ic,  ddfcndetfrs.  Ces  dcrnicrs  plaidercnt  .,uo  tous  ics  itcn...  d.'nou.mds 
ticr5.mB  dans  lo  conipto  produit,  ct  pour  !c,«.,ueU  on  leur  rc^ciamait  20  ccntins 
n  eta.en^as  dos  tier^ons  (.uirant  I'u.sagc  ct  la  coutumc  du  con.morcc  a  3Iont- 
roal,  que  Ics  t.cr^ons  <!tnient  chose  incohnuo  ct  que,  par  const'.,ucnt,  lis  no 
devaicnt  quo  15  centirfs  pour  chaquc  article  in.spcctd. 

Lors  do  la  preuvo  et  audition  lo  dcmandcur  dtablit  quo  Ic  tior<;on  tUuit  uno 

njesurc  do  capacity  do  42  a  G3  Rallons  Winchester  8U  aicsjirc  de  vlnjo  tio^s 

d  ano  pipe.     Que  la  difference  entro  Ics  bnrils  et  Ics  tior^cjns,  quoique  n'ayant 

pas  drd  gdn^ralcnient  faito  dans  lo  commerce  avubt  la  paction  de  la  loi  din- 

.    j    specfon,  n  en  cxistait  cependant  pas  moins,  6t  dtait  bien  cdnnue  dcs  personnes 

hab.tuees  ft  memrer  Ics  liquidcs,  que  de  plus  eK  .itait  claircmont  etablic  dans 

\  tous  le.,  livres  ou  ee  sujct  est  traitc. 

.      \     Les  delendeurs  citc^rcnt,  a  rencontre  do  cctte  preuve,  une  loi  passdo  en  1873 

par  la  legislature  ft'deralc  sta.uant  que  de.sorn.ai.s  lo  gallon  imperial  soru  lunique 

<?taIon  de  niesuro  de  capacito  pour  les  liquidcs.    Or  la  mesure  imptViale  est  plus 

grande  que  la  n.csurc  Winchester,  car  il  faut  6  gallons  Winchester  ou  luesurodo 

vin  i)our  faire  5  gallons  imperiaux.     Ainsi  par  linterprdtatioa  /juils  donnaient 

au  StMtut  de  1873,  Ics  dt<fendeurs  voulaient  dtablirquc  la  capacity  dun  ticr^on  ' 

est  de  42  gallons  impdriaux  ct  non  do  42  gallons  Winchester,  que  partani  tous 

les  Items  classt^s  con.me  tieroons  dans  le  compte  du  demandcur  li't'taiint  que  des 

barils  parcequ'ils  no  contenaient  point  42, gallons  imp«:'riaux. 

La  cbur,  opr6s   avoir  dc^Iibt'ie,  rcndit  jugeracnt  en  faveur  du  demandcur 
^">s>^  .  Llle  fit  remar.,uer  qu'ii  avait  ote  claircmcnt  prouvc  par  dcs  temoins  competent^   ' 
que  le  tierron  e.t  une  mcsurc  dc  cipacitd  connuc  dans  Ic  commerce  ct  contcnadt 
.    de  42  a  03  jiallons  Winchester,    (^ue  les  dictionnaires  .et  Ici^  a'rithmetiques  nous 
enseigncnt  la^nieme  chose.    Quo  lo  Statut  de  1873,  (36  Vict.,  chap.  47,  sect.  4) 
citd  par  les  defendeurs  no  s>i,f,li,,ue  pas  a  la  prt'sonte  cause,  parceque  le  fmqon 
ancieiincMnesuie  fran<;ai.sce.st  lo  tiers  d'une  pipe  qui  est  une  autre  vicille  mesure 
fran<;r.isc.     Or  la  pipe  qui  contient  126  gallons  Winchester  est  e-ale  a  105 
gallons  imp«5riaux.     Le  tior.«  do  1 05  gallons '  n'est  que  35  gallons..,  Lc  tiorcjon 
no  serait  done  plus  le  tiers  d'une  pipc^s'il  devait  contcnir  42  gallon.sfJnperiaux. 
Pour  ces  rai.sons  he  deni'nndeur  doit  avoir  jucemcut. 
"•^^       iV.  />«r'j«t/,  pour  le  demandcur.  ' 

fyeri;  Lnntbc  t(- C'irtcr,  lioar  lea  d6!'cn^i\r>i.  "  /' 
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COUIiT  OF  QUKEN  S  BENCH,  1877. 

MONTREAL,  32IID  DECKMBEn,  lfi77. 

Coram  Doricn,  Ch.  J.,  Monk,  J.,  Ramsey,  J.,  Tk«h.er,  J. 

No.  37.  '     , 

.  DAME  EM.MA  L.  GUV  ET  *;., 

.\lPKLlA.\t(|; 


Axn 

MiciiEJi  P.  anv  ST  M, 


lUsPO.NDE.VTH. 


I  a  COM.  it„„M|  r..„twhlc.,  MongH  to  fl.,r.W.Tl,ution,  tako,  .he  place    „  In  S     of 
,e  conMl.u,c.d  n-n. yo  much  ,o.  ...at  .hc  „j.,e>,.  .«.,.«  .ub-...u,K,„  ,.«".  a  ri^ hUo  ul 
^   lan(lx)r  It.  v.luo.  and  not  nicr..|y  to  the  value  of  tl.c  cnn-.i.u.eil  rcn.. 

This  wns  ,.„  appeal  from  a  jncl^.,rtoDt  rcndcrcl  bj  the  Superior  Court  at 
Montreal  (RAiNVrLLE,  J.),  on  the  30lh  of  SoptcM.ber,  1870,  as  follows  — 

"La  cour,  aprOs  avoir  entendu  les  parties  contrudictoircment,  tant  sur  la  il6- 
lense  et>  ^ro.l  qu'au  nierite.  par  lours  conseils  rc^p..ctifs,  avoir  exan.i,.(5  In  proct^- 
dure,  Icffvpieees  produites  et  avoir  d.5libere,  declare  la  dite  defense  en  droit  mal 
fondee  ct  en  deboute  les  defcndeurs.   .Attendu  .,ne  feu  Etiennc  Guv,  pirc,  pat- 
ron testament  du  12  ddcenibre  1820,  a  instit..^  .son  dpouso,  Dame  Catherine 
Vjill^e,  sa  JtVataire  universelle  en  usufruit  et  sul^stitua  le  dk  usufruit  ises  trois 
CDfantH,  Etionne,  Hdlene  et  Miehd  Patrice,  avdo'la  condition  qu'a  la  mort  do 
I  un  d  cux  suuH  enfants,  sa  partd'usufruit  appartiendrajt  aux  survivants ;  attendu 
que  la  d.te  Catherine  Vall^  est  d<?c<;dee,  ainsi  que  Ic  dit  Etienne  Guy,  fils,  ce 
-deruicr,  sans  descendant;  attendu  que  lors  du  decos  du  dit  Etienne  Guy,  pire, 
.1  existnit  p«rmi  les  biens  de  sa  succession,  dcs  rentes  constituees,  savoir,  une 
rente  con8t.t,>ee  de  $72  par  an,  au  capital  de  $1200  oourant,  due  par  un  nommd 
Alexander  IL.rdie  et  criSde  sur  rimmcuble  suivant  ■  "  Un  terrain  divis*  en  trois 
emplacements,  situd  au  faubourg  St.  Antoine,  dans  la  citd  de  Montreal,  de  la ' 
(?onten«nce  de  160  pieds  de  front  sur  205  pieds  de  profondeur,  tous  contigus  les 
uns  aux  autres,  tenant  par  devant  H  la  continuation  de  la  me  St.  Antoine,  par 
dcrriire  aux  terrains  d'Etienne  Guimond,  d'un   c6t^  au  nord-est  4  Charles 
Lnsignan,  et  d'autre  c6t<$  A  la  rue  Guy,  sans  >fiti.nent8  dessus  •onstruits/'-et 
une  autre  rente  con8titu«<e  de  «24  courant,  au  capital  de  $400  courant,  due  par 
un  nommd  Charles. Porteous  et,or<5ee  par  I'acte  du  6  f^vrier  1815.  Delisle 
nolaire,  sur  limmcuble  suivant :  "  Un  terrain  situd  en  la  citd  de  Montreal,  dans 
le  faubourg  St.  Antoine,  de  la  contenance  de  80  pieds  de  front  sur  160  pieds  de 
profondeur,  plus  ou  moins,  tenant  par  devant  ^l  la  rue  Guy,  par  derridre  &  David 
Ross,  ecHier,  joignont  d'un  cotd  au  nord-oucst  i  Peter  Harkness,  sans  bStiments 
dessus  construits ;  "  attendu  que  par  I'inventaire.  des  biens  de  la  succession  de 
feu  Ltienne  Guy,  p6re,  il  est  constate  qu*e  je  dit  Charles  Borteous  etait  ddbiteur 
de  £5  78.  4d.  pour  arrferages  de  la  dite  rente  lors  du  deeds  du  dit  G»iy,  pdre  • 
attendu  que  par  lejugement  obtenu  par  la  dite  Catherine  Vallde  centre  la 
succession  du  dit  Charles  Porteous,  il  est  constate  que  le  montant  accoJdd  par 
ieditjugcu^it  comprenuit  !a  dite  somme  de  £5  78.  4d. :  attendu  que  Up  dita 
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i«n>«ubl«s  ont  di.5  venilua  en  oxcoution  dcs  jugamenU  qua  U  dite  Dkbm  C«th« 
nno  Vall,<6  av.it  obtcnu.  oontro  let'dita  Porteom  et  Hordie.'et  quelle  .'en  oat 
rendup  adjudicotairc,  en  aa  qu«liti<  de  losatairo  univeraello  en  u.ufruit  et  grev^o 
d«  aUbatitution,  dea  ditek  ronton  conatituo««i  attonJ«,,ue  lea  diu  immeubka  ont 
416  uyiu  en  grande  partio  avco/c.  deniern  appartenanta  u  la  dite  aubatitutioo 
nttendu  quo  la  dite  Dame  Cnthorine.Valloo  a  toujour*  regard.',  lea  diu  immcubl,; 
commo  fuLsant  partio  dea  biena  Mijcta  4  aon  uaufruit  ct  grovas  do  substitution  en 
favour  do  aes  cnfanta  ot  petita  enfanta  ;  atti'ndu  quo  par  lacto  do  partago  du  "B 
octobro  1831  fait  ontro  Eticnno  Guy,  fila.Slichcl  Patrice  et  IIdl«„o  (iuy  fes 
dita  doux  nnmcublca  ont  M  consid^^t^.,  coramo  fuisant  parties  de.  biena  griv<!s 
desub8titut.onc<h8ujet<|ik  rusafruit  dea  dita  co-partageanU,  ct  ont  de  f:.i*  ,<t6 
soumia  au  partago  coiunft  tela;  attondu  quo  lea  dits  doui  immeublca  aont  cohus 
parole  dit  partago  au  dit  Icji  Etienne  Guy,  fila ; 

"  IX'clare  lea  dita  douz  injmeublea  groves  do  substitution  et  sujots  H  luflufruit 
ea  domandeurs,  oommo  cnlonts  du  dit  Etiennorliuy,  pire,  et  condann.o  Ics 
ofendeur.  «9^,ualit6s  h  rondrc,  romottro  ot  livrer  la  poaseasion  et  jouisaanco  dea 
d.ts  dou«  immcublea,  sous  quinze  jours  do  la  signifipation  du  prdsont  jugoment 
amon  ,\  en  payer  la  valeur,  et  d,5bouto  les  d<?fendeur8  de  leura  ciccptions,  siuf 
cello  rdolamant  les  ioipensea  «t  am<5lioratioii8  .lloguocs  .voir  6U>  fuites  sur  los  dits 
,  immoubloa,  la  valeur  des  diU  immeubles  i-Ctre  dtablie  par  exports,  nommes  sui- 
vant  la  loi,.  Icsquels  experts  dWront  constatef  la  plus  grando  valour  donnde  auz 
diU  immeubles  par  lea  dites  impcnsca  et  amdliorations.''  ( 

In  pronouncing  judgment,  the  learned  judge  referred  to  the  following  author- 
ity,  as  the  best  exponent  of  the  doctrine  embodied  in  the  judgment  :^ 
Pothier,  Substitutions,  page  530 :  ■>  '' 

"  Les  choses  qui  tiennent  lieu  au  grevd  do  cclles  qui  dtaicnt  comMscs  en  la 
substitution,  ct  qui  ont  cesso  de  I'otro,  sont  comprises  H  leur  place  ^  la  substi- 
tution; tcls  sont:  lo.  les  heritages  et  rc^ijcs  qui  ont  6te  acquis  pour  emploi*,  ' 
lant  dea  deniers  comptants  trouvds  en  la  succession  do  I'auteur  delo  substitution 
que  de  coux  re^us  des  ddbiteurs  do  la  dite  succession,  ou  provonu*  do  la  vent^ 
des  eflfets  mobiliers;  cos  hdrituges  ct  rentes  sont  comprisen  la  subs^'iu^,  en  liT 
place  des  dits  deniers  comptants  ct  effets  mobiliers  qui  cessent  dy  otre  compris 
au  moyen  de  leur  conversion  dans  les  dits  heritages  ou  rentes  dans  lesqucls  Temploi 
a  etd  fiiit ;  mais  le  grevd  no  serait  pas  rccevablo  a  vouloir  retenir  les  dits  hdritages 
ou  rentes  en  oflFrant  les  somn.cs  dont  ils  sont  I'emploi;  ear,  au  moyen  do  I'cmploi, 
CO  ne  font  plus  les  sommcs  <|ui  sont  comprises  en  la  substitution,  ce  sont  les  diU 
horitages  ou  rentes. 

•  "2o.  Tellcs  ^ont  les  sonlnics  que  I'hdriticr  grove  jT  re(ju  pour  le  prix  de 
I'ttiienation  comprises  en  la  substitution,  commc  pour  le  prfx  d'une  licitation  ou 
de  vento<l'un  hdritagequ'on  a  ete  force  do  fuire  par  des  ordrca  superieurs,  pour 
quelquo  cause  dutilitd  publiqiic,  ou  pour  le  prix  du  rachat  d'une  rente  rache- 
table,  ou  pour  le  remboursement  du  prix  d'un  qffico  qui  a  ete  supprim^,  ou  qu'on 
a  6t6  oblige  do  vendre.  En  tons  cea  cas,  les  rentes  ocssant  d'etre  comprises  en 
la  substitution  par  lour  rjichat  et  extinction,  les  offices  par  leur  suppression  ou 
alidnation,  les  heritages  par  I'Qlidnation  ndcessaire  qui  en  a  dte  faite ;  les  sommes 
re«;u^8  pour  le  prix  des  dites  rentes,  offices  ou  heritages,  y  sont  coitfprises  en 
Jeur  place,  mais  ellos  n'y  sont  comprises  que  jusqu'a  ce  qu'il  en  «t^t|,/ait 
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omploi  «n  heriURc  ou  reotek,  «uquo|  oas  oe  wnt  oe*  hdritngc.  ou  rent«a  dans 
ienquela  I  emplol  a  <5J(5  fait  qui  y  Bont  coiiiprh  cii  leur  place. ' 

•The  Court  of  Appeol^panimously  concurred  ia  the  legal  propoaitiona  enun- 
ciated in  tl.0  judgment  appealed  from,  but  waa  of  opinion  that  on«  of  the  lota 
reCerrcd  torn  the  judgment  wan  not  proved  to  have  been  purohaaed  with  the 
mon.ea  of  the  subatUulion,  ond  therefore  reformed  the  judgment  aa  re«pccU  that 

Doutre  .f-  CV,.  for  nppcilnne.^    "  Ju.ig,„e„t  of  8.  C.  reformed. 

Stnuhm  Befhune,  (/.Cf,  couumI 

/.omn^ro- ,(•  Co.,  fot  respoddenta.  X' 

^L.^A.  Jefli,  eoanncl 
(8.  B.)    . 


Uujr  Hal. 

an4 
Uuf  tial. 
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•  Dth  MARCH,  1875. 

^oram  S^iH^pnm  W.  CotvaK,  Urd  Justice  J.ameh.  Ud  Justice  M.t- 
.'4k^X      .  '•I8H  uiid  Sir  Montaoue  K.  Smith 

,»"'-*.^.      ■■       .  *    ^  ■  ...     - 

JOHNWHVTE, 


v 


AND 


^    THE  WESTERX  ASSURANCE  CO.MPAN'V, 


iliLor 


Api'bllamt: 


Rbhponobnt. 


I.  That  wl.P,,  •  poll.7  of  Art,  iniar«nc«  hM  be«n  f  r%n«forrcd  ft,  tru.t.  and  »  eondltlon  o<  th. 
policy  require 0..,  H.o  ...Ignor.h.llln  .ucl.  ...«  make  ...d  t\,r2hl^ n^«Z^  °r^ 

^'  ^r,„  *  "'1,'*''"'"""«  »'  •"«=•>  P™»*  by  the  aMlKBor  .nd  not  by  tho  SCK  c!^ 

il-  UK^  •<»»<*'"°"  "fa  fl>*  policy  require!  the  maklD.  and  fUmbhln.  of  hroofc  of 
M«  withh.  a  ,p«,lfled  lime,  and  declare,  that,  until  they  are'fUrni.h"  the*o«  f^  not 
be  payable  the  delay  U.  m.tertal  part  of  the  condition,  and.  coLqientlyTin t"  ah 
re'pZ'cTi^T^.;"""^  '•""'"  "^-^«'  »"'»•  -«  •-^'  '-  "•«  P-.^r P-^  wUhln 
3.  Tlio  me«*„,llenoe  of  the  .ompany.^  with  regard  to  prooh  Mnt  In  aft«r  Ai»deUy  Dre«rlbod 
by  the  condition  of  y.,  policy,  do^  not  amount  to  a  w.lv»r  of  the  coKllon  bv  t^com 
pany  nor  doe.  the  declaration  by  the  company  at  that  time  thH  did  no  con^T; 
lt«.lf  flablc^  amount  to  a  waiver  by  the  company  of  the  beneflt  of  ie  ^^^^^^^^  ^^" 

Per  Curiam  :-Thia  ia  an  Appeal  from  a  judgment  of  the  cILrt^f  Queen's 
Bench  m  Canada,  affirming  a  judgment  of  tl«  Superior  Co.u-t./flteJction  was 
on  a  policy  of  insurance  og«„.t  fire,  brought  in  the  nan'^  ofWytelwho  was 
an  official  assignee  of  the  effocfsof  Davies,  who  was  an  insolvent,  ani  whkclaimed 
«s  the  assignee  of  the  policy  from  one  Clarke.  There  wel-e  pleas  rling  several 
defences,  and,  according  to  the  practice  of  the  Court  in  Canada,  tiL  Court  set- 
led  a  nun.ber  of  questions  on  points  of  fact  which  were  put  to  tlJjury  at  the 
trial,  and  their  answers  ore  before  their  Lordships.  l 

After  the  trial  a  motion  was  made  both  by  the  ^laintift-  and  by^hc  defen- 
Jants  ,0  have  judgment  entered  for  them  rpspectWely  upon  the  findings^ 
rhere  was  also  an  application  made  on  the  part  of  the  plaintiff  for  a  now  trial 
LVl!  ^I?".  «f  »'«-diree.ion  of  the  judge  on  certain  points  whieh  arose  dur- 
ing the  trial.  The  Court  ordered  judgment  to  be  entered  for  the  defendaote  on 
several  grounds,  and  refused  a  new  trial,  and  that  judgment  was  affirmed  by 
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AMimiim  c 


Now  the  qiHrntlm,  th<,t  wc fmro  hear.1  «tttuo<l  ha.  been  th«  f,u«rtion'  whnh.r  there- 
ott^ht  10  he  »  new  triul  «n  th«  Rronn.!  «f  the  mimliroction  of  thf  jmlse  during 
the  irm  .  bc-cnu...  it  \n  ndtuittcd  on  tho  pnrt  of  the  plaintiff  th.t  there  i,  „„o  J. 
fence  wh...h  on  the  Hn.lini:,  U  properly  found  for  the  dcfend.nt«;  and  th.t  de- 
,«nded  up.>n  n  condition  i;,  the  policy  n.  to  the  proof,  ^hich  were  to  be  nmk 
.  after  the  firo,  b.-foro  the  ..rtion  could  be  brou^hf,   .nd  th.t  was  the  ninth  co„. 
dUion  in  the  po  ler,  which  wa,  in  .hm  word..-'  All  person.  «,.«,re.|  hy  thi, 
^ ,  Company,  «n.i  HuMainin,-  lo..  or  da».««e  by  ftr.,  .ro'to  pve.i».n,cdi..te  notice 
hereof  to  the  secretary  or  manoKcr  of  the  Comply,  or  to  the  n^ont  of  the 
Co,„p.,.y.   M.OU  d    there  le  onoj  acting,  for   it   in   thlft'nqiKhlK.rhcmd  of  the 
place  where  sucj,  fire  t,K,k  place,  and  .hall   wilhi«  30  day.  af.er  .ucll  lo..  „r 
^  don.aBe  deliver  ig-  the  .ecref.ry  or  mana^cr^or  to  the  ageot  of  the  Company  n^ 
-  afore.a.d   a  f u  I  an.l  detailed  account  of  .ueh  lo«  or  d.m.ge.,|«ned*i.h  thoir 
own  h«nd^  u.d  verified  by  .heir  oath  or  affirmation  ;  thoy  .ball  ol«o  declare  an 
^th  or  affirmation  whether  any  or  what  other  awunince  ha.  been  mudc  on 
the  aame  property,  what  was  the  whole  actual  cash  value  of  the  .ubject  a«.ure,l  * 
".nd  what  their  interest  therein  ;  in  what  Kenoml  manner  (a.  to  trade,  mnnu- 
factory.  merchandiMr,  orotherwinc,;  the  bui|ding  ^ured,  or  the  buildinir  cen- 
'  taininK  the  .ubjcet  ansurcdiind  the  several  part,  thereof,  were  occupied  at  the 
"  tune  of  the  Io.m,  and  who  were  the  occupant,  of  auoh  building;  and  when 
I  and   how  the  6re  originated;  m  far  a.  they  know  or  believe  ;  an.l,  in  caw  of 
bujldin^.,  machinery,  or  other  fixed  property,  they  .hall  further  aecompanv  the 
.a,d  statenient  by  the  affidavit  of  two  builder.,  muchini.ts,  or  other  co„.p,tent 
pcrwn.  ac.|uainted  with  the  premi.^.  preceding  their  de.truction  or  damage  a. 
"to*  the  cash  value  of  the  «ime  at   the  time  of  the  fii-e,  to  the  best  of  their 
"  knowledge  and  belief;  and  also  .hall  produce  such  other  evidence  a.  to  any 
"  Ipw  or  damage  by  fire  ..  this  Company  or  it.  agenU  may  reawnabiy  ronuire 
"  They  .hall  also  produce  (t  certificate  within  the  .aid  30  day.,  under  the  hand 
"  and  Mai  of  a  magistrate  or  notary  public  moat  contiguou.  to  the  place  of  tfce 
"  fire,  and  not  concerned  in  the  low,  .tating  that  ha  ha.  exSmined  the  cireuui- 
''  itance.  attending  the  fire,  Jo«.  or  dama^  alleged,  and  that  he  i.  well  acquaint-  ' 

ed  With  the  character  and  circum8tanc.e»  of  th<j  claimant,  and  verijly  believe. 
•  that  he,  .he,  or  they  have,  by  misfortune,  and  withoutffiud  or  evil  practice 
"8U8t.iml.d  \o^  aiAi  damage  on  the  subject  assured  to  the  amount  ^hich  the 
"  magistrate  or  notary  public  .liall  certify  ;'  and,  whenever  re(,uired  in  writing, 
"  the  awurdd  or  person  claiming  shall  produce  and  exhibit  his  book,  of  account 
"  invoices,  or  ctru5?d,duplicatcs  thereof  where  the  original,  are  lost,  Lnd  other 
"  voucher,  to  the  aislreri  or  they-,  agents,  in  .upport  of  hi.  claim,  aid  permit 
"  extract,  and  copiw  thereof  to  l^e  made;  and  until^uch  proofn,  declaration., 
"  and  certifiaate.  are  produced,  the  loss  shall  not  be  payable ;  and  if  theil  appeal* 
"  any  fraud  or  false  swearing  in  the  proofs,  declaration.,  or  oertificlte.,  th^ 
I' assured  .hull  forfeit  all  claim  under  this  policy."  Then  further  onlit'say.': 
"—"And  in  casethis  policy  should  be  unsigned  in  trust  or  as  col^teral  security, 
"  when  los.  or  damage  arises  it'sbaH  be  the  duty  of  the  assignor  to  make  awt 
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among       ■     <'f«ml«»,  tl..  n^i^avy  poof,  1„  support  of  the  cl«|«i  bcP«,  ihi 


■■iw»« 


.   oUr>  publ.e,  .n.d  no  dCenc  is  r«i.«d  o„  account  of  .oy  duf«ct  in  that.     Hu( 
no.l..«.   „.or.rw,.   «.„t  I,,    within  ti,  3,)  j.^,     ^IW   tlu,   :„.   dJ,  wl 

.0.  whuh  w,.,  .,«„ed  by  tw,  bufkW,  ...d  Uo  hl«ck««ith-.  and  .  u,«n.J 
but  U  w«.  not  5«  oath  or  nfUrmation.  Ho  probably  «..„t  in  ,on.«  addiiond 
vouch  r.  ,h„u,     w  at  pr.i..|y  it  wo-  d.,c«  not  apri.  on  the  ovid  Je     ,nd 

sl    I Z:     :  'T\t'''"^^  •"  '•"  ''^""'  "^  ""'  defendant,-..  I)L 
^rt  of  n.y  clu.n.  n.„do  upon  ,ho  •  Weat.rn  '  Insurance  (.'ompany,  in  th.  m.^    ' 

.nd  10th  June  \m  hnnn.  I  „„  furni,hlnff  the  other  companioH  with  an 
"additional  voufchor,  I-^o  aU  in  this  ciic      I  hono  fl...  ^r^r       a       *""",  ^ 

;wi.l  be  con^dered  .ti.n.t.ry.  a.d  wil,  'C.,  'JZ  ^Cr^  al^^^"     "      '      " 

Then  on  ri.e  24th  of  Augu...  1870,  SVhyte  writen  then,  another  iotter,- 
JVoud  you  allow  „.o  .0   rr-nind  you  that  «0  day«   h,ve  elap^d  since  „,y 
"proof  waH    un..hed  you  of  I...,  under  Policy  No.  G5,071,  truLorred  to  2 
by  H.  J.  (.larko.  h-.,.,  «„a  to  ror,ue«t  a  «ettlcn.o„t.    You  can  understand  that 
s..,nce    I  «„.  expected  to  be  diligent,  and  that  creditors  w.ll  look  for  .n* 
'       lyd.r.b,u,on.     1  would;  thefelore,  feel  obliged  by-a  speedy  liquidation  of    ^  '     ' 

the  cla.n,.-\ ours  very  respectfully,  John  Whyte.  A^<.i^M,co.••     To  that  an 
,   nnswer  w,.  sc..t  o„  ,ho  Hist  of  August.-..  D^.rHir,  In  answer  to  your  note  of 
-4th  inst.,  re.,ue>Hng  a  settlen.ent  of  your  clain.  as  assignee  of  the  estate  [of] 
"Dav.es,  umler  Pohey  No.  fif,,971,  transfurrod  to  you  by  H.  J  Clarke  To  ' 

;;  we  Mve  to  inforn.  you  that  the  CWpany  consider  Lt'tW.^^ 

•'S^it'-'  "'"'"" '"^^^  - 

Thek>  arc  two  n.isdirection,s  which,  it  is  allej^od.  the  jud^e  n.ndo  at  the  t^al  •  "^~ 

rs  .^.at  he  told  the  jury  that  Clarke  wali  the  ,>er.on  who  ou.ht  .0  have  seni  in    \  ^ 

....  affidav.    as  to  h.s  .nterest  uruk-r  the  Hicy.  and  how  the  lo.«  occurred  :  and  •  \ 
-condly   tl.aUhou,h  he  lel>  it.to  the  jury  to  say  whether  there  had  been  at 
wa.ver  of  sfri^  con.phance  with  the  condition,.  y,t  thalf  ho  told  the  jury  that 

t  n  •";•  ",•"''  r  '"^  '^^'"'''  "^  •^""''  ^'"''"'  =  »" J  •'  "  ^-'i  that  there 
was  misdirection Xji  those  respects.  -  ,  .^.,  . 

To  the  first  it  w\,  answered  that  the  direction  is  quite  riKht;\hat  Clarke  was 
0.  proper  perso^to^^ake  the  affidavit,  „„d,  even  if  that  were  wro„l,  still  it 
wa«  wholly  ....matcnal,  i»cc«u.e  it  was  plain  that  even  if  \Vhy,e,we«^  the  person 
I     U.  n.„k,  „.e  claiu.  and  sen.Ki„  theaffilavit,  he  hud  not  se-Uink^^oper  ^^0" 
I    wthin  the  proper  time.        \  «*^^    '^     "^ 

iXow  with  refpronce  to  the  question  whether  Clarke  was  the  prober  person  to 
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uiuke  the  chiim  and  uiukc  tho  affidavit,  it  is  necessary  tp consider  what  the  position 
of  Claikc  was  with  reference  to  Buvies.  Davies  was  a  man  apparently  of  no  means, 
yt  l\e  had  cDtercd  into  a  contract  ior  the  purchase  of  this  property,  for  the  purposi 
of  establishing  some  glass  works;     A  few  days  after  he  had  purchased  it,  he  exeou- 
"i-ttri  a  deed,  Vhich  unquestionably  on  tho  face  of  it  was  an  absolute  conveyance, 
\p  which,"  in  consideration  of  the  sum  of  810,000,  he  purported  to" convey  the' 
.  •  pr(^efty  absolutely  to  Clarke.     On  the  same  day,  there  wa*  what  on  the  face 
ofit'wus.a  mortgage  from  Davies  to  Clarke's  wife,  which  appears  to  (lave  been 
exeoufed  with  Clarke's  consent.     Then  afterwards,  in  the-  month  of  October, 
ther^^w^an  absolute  assignment  of  the  plant  and  machinery  on  the  premises, 
by  Davics  to  Clarke,  in  "consideration  of  another  sum,  with  an  agreement  that  it 
woulf  b^  re-spld  on  paying  the  sum  of  810,000.    After  ^Davies's  failure,  Clarke 
appears  to  have  executed  an  assignment,  with  the  consent  of  the  Company,  of 
the  policy  to  Why te,  by  which  he  purportedJtb  assign  it  to  Whyte ;  and,  previous 
to  that  assignment,  or  contemportirfeous  with  it  (for  it  does  not  v?ry  clearly 
appear  which),  he  wrote  a  letter  of  the  19th  April,  1870,  to  Whyte,  in  which  ie 
says,—"  Sir,  As  you  arc  aware,  I  hold  policies  of  insurance  on  the  building, 
"  plant,  tools,  &c.,  of  the  Dominion  Glass  Works,  covering,  to  a  certain  extent, 
"  my  mortage  on  the  buildings,  &c.,  and  also  on  the  plant,  tools,  Ac,  mine  by 
"  bill  of  sale.    Now  that  the  concern  has  broken  down,   I  think  it  right  that » 
"  the  policies  in  question  should  be  transferred  to  you,  as  assignee  to  t^e  estate ; 
"  for  this  reasorf  I  desire  that,  in  ease  of  accident,  all  the  unsecured  creditors 
'  should  share  alike,  and  indeed  it  is  my  intention,  no  matter  what  may  be  the 
-"  result  of  Davies's  eflForts  to  obtain  a  settlement  with  his  creditors,  to  oast  aside 
"  all  advantages  in  my  favour,  as  tar  as  securities  are.^concerned,  and  to  take  my 
"  chance  as  an  ordinary  creditor,  as  I  am  well  aware  that  many  of  the  Creditors 
"  were  encouraged  to  trust  Davies  because  of  their  being  told  that  I  had  a  large 
"  amoant  invested  in  it.     I  want  them  and  you  to  understand  that  I  can  better 
"afford  to.be  looked  upon  as  a  fool  in  business  matters,  than  to  be  viewed  by 
'  my  fellow-sufferers  as  a  selfish  speculator,  who,  secured  himself,  induced  or 
'^encouraged  them  to  risk  thrir  money  or  goods  without  security.    I  will, 
*  therefore,  as  soon  as  you  are  ready  to  accept  the  same,  traiisfer  to  you  all  the 
"insurance  which  I  hold,  for  the  benefit  of  the  unsecured  creditors  pf  the 
"estate^not  including  claims  for  Davies's  debts  outside  of  his  glass  business. 
"  It  must  be  perfectly  understood  that  the  insurance  in  guestion-is  transferred  '* 
*^for  the  benefit  of  the  unsecured  creditors,  and  more  especially  for-the  benefit  - 
"of  the  Messrs.  Shaw,  W.  P.  Bartley  and  Co.,  Mathim  De BUufort,  Mc- 
"Mann,  McCready,  Abjon,  Ikvany  and  Co.,  Johnston,  Robinson,  Brogan, 
"Harvey,  Bill,  Hynes,  Ball,  Watkins,  Guy  and  Co.,  Jordan  and Benar^, 
"  Smith  and  McLynn  and  myself.    I  wish  it  to  be  distinctly  undeirstood  that  I 
"  do  not  intend,  nor  will  I  consent,  that  any  part  or  portion  of  the  insurance 
"  thus  to  be  transferred  shall  be  taken  as  covering  or  in  any  way  whatever 
"  securing  Mohon's  claim,  or  certain  pretended  mortgages  and  other  claims  of 
•'  Mulholland  and  Baker,  nor  those  of  certain  workmen  claiming  wages,  because 
"Mulholland  and  Baker  received  all  %\ 
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"of  the  amount  due  [to]  them  by  that  last  pay  It<  the  whole  of  the  men  were  ,.   «"^ 
«n.r  overpaid  f.^^^!,  the  time  they  worked  f^r  Davi..     T.e  ll'^^elZZ  ^-^ ' 

(/«.««,,  a„ci  «/,;,«/a<.OH.  undenfood  and  agreed  to,  I  will  transfer  the  imur. 

ance  m  question  to  ^ou,  as  official  assignee  in  the  matter  of  Richard  Davies     ^ 

{Clarke  and  Co.)  for  the  benefit  of  the  creditors  above  mentioned,  whenever 
"rrZ  r"  T?*-«»'^--''-,ana  I  shall  consider  your  'acceptance 

of  the  transfer  as  be^ng  an  acceptance  of  the  conditions  and  stipnLoris 

letter  wh.eh  states  the  terms  on  which  Clarke  assigned  the  policy  to  Whytc  it 
.  wa6  not  assigned  to  him  for  the  equal  benefit  of  all  the  creditors  of  Davie,  but 
w^  assigned  to  h,m  for  the  benefit  of  Clarke  himself  and  certain  particular        V 

It  is  true  that  a  question  was  asked  the  jury-"  Was  the  assignment  of  the 

'mi  Pohcy^from  ^enry  J.  cJlarko  to  the  plaintiff  executed^  alleged  in 

plaintiffs  declaration,  aftd  acceded   to  and  approved  by  the  defendants  as 

benefit  only  of  the  partib  mentioned  in  defendant'?  first  plea,  and  id  a  letter 

bearing  date  the  19th  day  of  April,  1870.  and  was  said  letter'  written  by  the    ^ 

said  Henry  J.  Clarke  to  the  plaintiff  apd  received  by  the  latter?"     The 

answer  is,-"  Policy  was  assigned  as  alleged,  and  approved  by  the  defendants. 

and  was  for  the  benefit  of  the  creditors  generally,  Clarke's  letter  as  to  dis- 

tribuuon  havmg  no  binding  effect  on  assignee."     It  is  to  be  observed  the  jury 

do  not  find  that  the  letter  was  not^  written  and  sent,  but  all  they  find-is  thai 

Clarke's  letter  as  to  distribution  had  iw^binding  effect  on  theassignee 

,„.n    ■^^"!.*"  *it  ^'^"^^  '^^'  '^"  "  •"«'«'^'">  ''»«»«ra8  to  what  is 
n«  ya^questiODof  law.     Whatever  answer  the  jury  gave  on  questions  of  fact 

tt    thaUf  1  "'''''  ^«-*^»''»»-  bou„'dby.subje;t.of  courscto         ^ 

ti.18 .  that  If  the  answer  w*8  not  satisfactory  the  Court  might  order  a  new  trial 

.But*t  appears  to  their  Lordships  that  if  the  jury  in  «.swe'ring  kqiX^X 
only  give  an  answer  which  is  an  answer  to  a  question  of  law.  Lit  an  answ  r 

to  a  question  of  f«,t  at  all.  the  Court  in  giving  their  jud^nent,  and  enZLg 
the  verdict  acoording  to  the  findings  of  the  jury,  are  to  decide  the  aZZl      • 
aecording  to  the  correct  decision  in  point  of  lai   aodjiot  accordbg'to  any 
erroneous  statement  or  findings  of  the  jury  in  that  respect.  .    ^^  ^ 

_    .Therefore,  it  appears  to  their  Lordships,  notwithstanding  that  finding,  this 
■  really,  was  an  a««gn„ent  by  Clarke  to  Whyte,  on  trust  for  L  benefit  of  Chu-ke       / 
himself  and  the  other  particular  creditors  mentioned  in  that  letter.  . 

^^There  is  a  considerable  que8tion,>hether  Clarke  is  tobe  treated  as  mortgagee  '< 
or  a,  the  actual  owner  under  the  bill  ofsale  which  he  took.    It  appeaS  tolS^ 
o^whth'Trh  """"''/'  '"'?  that  question,  teca«se,^hether  iTwa,  ownS 
^liwff        '"^  ""t'^?*^'  ^'  '"  unquestionably  the  absolute  owner  of  the 

r!;T;r^!^-'-.^'>-LP-^-'^  any  interest  in  it.    Neither  L  there 
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ignmenf  of  the  policy  by  Clarke 


nature  merely  of 
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Wh^to       a  gift,  Clarke  w..>  ,«.fectly  entitled  to  say  for  what  purposes  and  on  truHt  for 

iinra^te   "'*'"" ^'''>*«  *''""'.^  '>"''^  "'«  P«l'oy.     Therefore  their  Lordships  are  of  opinion 

"  ;'=•'   •*•  that  Whyte  held  the  policy  t  n  trust  for  the  persons  nieutioned  in  the  letter  hv 

Clarke.  \        .     ■  .  ^ 

'^'"**  ^'"S  8".  >*  neoesxarily  follows  that  the  cnse  comes  within  the  cnndition 
of  thf  policy,—"  Id  case  this  policy  should  be  assigned  in  trust  or  as  collateral 
"  security,  when  loss  or  damage  arises  it  shall  be  the  duty  of  the  assignor  to 
"  make  and  furnis^h  the  necessary  proofs  in  support  of  the  churn  bifore  tl^e  same 
"  shall  be  recognized  and  payable."  Therefore  the  judge,  ip  their  Lordships' 
opinion,  was  perfectly  correct  in  raying  that  Clarke  was  the  perron  to  send  in 
the  proof,  ^__- 

The  only  other  (|ue8tion  is,  asj-uniing  that  the  condition  was  not  at  all  com- 
•     •  P''<='^  ^"•i.  "»«  <'>ere  a  waiver  of  the  condition  ?  The  alleged  waiver  must  arise 

either  from  the  Company  having  sent  no  answer  to  the  letter  of  the  5th  of 
August,  1870,  or  else  from  the  letter  written  by  the  Company  of  the  31st  of 
August,  1870.     With  respect  to  ndt  answering  the  letter  of  the  5th  of  August, 
1870,  that  letter  was  not  sent,  nor  were  the  proof*  even  by  Wliytc  sent  in  until 
after  the  30  days  had  elapsed ;  and  their  Lordships  are  clearly  of  opinion  that 
the  30  days  are  a  material  part  of  the  condition ;  so  that  upless  there  is  a 
waiver,  Uie  assured  cannot  recover  unless  he  sends  in  the  proper  proofs  within 
30  days.     It  was  said,  that  although  it  was  a  condition  precedent  that  tlie 
I)roofs  should  be  sent  in,  jet  the  period  of  30  days  was  not  material ;  but  if 
that  wer^^  so.  then  there  would  be  no  time  appointed  at  all  within  which  the 
proofs  were  to  be  sent  in,  and  the  assured  might  wait  one,  two,  or  three,  or  four 
years  before  he  sent  in  his  proof,  and  still  be  entitled  to  recover,  which  would 
appear  to  be  entirely  contrary  to  the  true   meaning  of' the  condition.    And 
indeed  the  cases  which  have  been  referred  to  which  have  been  decided  in  Eng- 
land,—the  case  of  Jlecson  v.  JiarJi/,  and  another  case  in  1  P^llis  and  Ellis,— 
.,  ,      are  decisions  by  the  Courts  here  that  the  time  mentioned  is  an  essential  part  of 

^  a  condition  of^  this  kind,  and  that  is  affirmed  by  the  clause  which  hrfS  been 
cited  from  the  Code  of  Canada, \by  which,  if  by  some  impossibility  the  assured 
is  prevented  from  sending  in  his  proofs  witftin  the  proper  time,  further  time 
maybe  given  "to  him.  Therefore  their  Lordships  think  that  it  was  essemial 
that  the  proofs  should  be  sent  in  within  30  days,  unless  that  was  waived. 

That  king  so,  their  Lordships  are  also  of  opinion  that  the  jiot  answering  a 

letter  sending  iip.,prools  after  the  30  days— the  mere  fact  of  not  answering  that 

letter—cannot  possibly  be  a  w;iiver  of  the  not  sending  the  proper  proofs  in,  and 

not  senoing  them  in  within  proper  time.     Whether,  if  the  proofs,  or  what 

.      -   appear  to  be  »and  professed  to  be  proofs,  had  been  sent  in  within  the  30  days,    '. 

asking,  as  this  letter  cioes,  whether  those  proofs  were  satisfactory,— whether  in 

that  case  the  not  answering  it,  when  if  they  had  answered  it  possibly  the  asjjired 

,     might  have  sent  in  proper  proofs  in  time,  would  be  a  waiter,  it  is  notsoeitfessary 

td  consider ;  but  it  appears  to  their  Ldrdships  that  after  the  30  days  are  over,. 

and  when  the  assured  had  a  defence  to  the  action,  their  not  answering  a  letter 

cannot  be  sufficient  to  amount  to  a  waiver.     Ther  Lordshijs  do  not  mean  to 


V 


mnyTmi e  a  raij^tr  pftei  thFcO  dayi  are  w  ^     U  is  possibir 


■■*': 


PBIVY  COUNCIL,  1875. 


Th.0  with  rc^i  to    hcX  .t  ,h.  3,«    71  "°"°'  ?"'""  ■"  ■"«''■""•  '  "■ 

possible  for  ,1,,  l^-TLT.I        5?  '""  ""  ""^  *•"»  "  '"  •'"'    " 

TiJ  «..,  ,1,.  r  .       "  """■  '"  P™'*''  P""*.  «'«■>  iWnight  well  be 

.n.te  proofs  h,s  e  apsed  and  the  proofs  have  not  been  ^^0.  ° 
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Cor..>  DoKiox,  Oi.  J.,  Monk,  J.,  Bamsav,  J.,  Tessikh,,  J..  Caoss,  J. 
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GODNDRY, 


Appulakt  ; 


Rbspoxdikt. 


■«HW>  -Tiiat,  notwithstanding  •  clause  in  a  deed  of  sale  of  Uri  ♦h«.  »i. 

time  keep  the  whole  or  any  part  of  thrrm^i.!!!  «  .  *  t^^  **"  P"""'"*'  "'ght  at  any 
furnish  Mm  With.  ReSr^Tc^S„te7h„^^^^ 

mortgages  and  incuXlZ^7b^^Z^'  V"'^'*''°  b«ft«e«.d  clear  of  all 
Of  a  portion  of  t,.e  parcST^o^Jy^irile  condZntT  '°  ".  "'*'*"'  «»'  *«  "^o*'*^ 
certiaoate,  whe/it  is.ho^  TatTe  Sll^hf.  hfnT     VT''  '"  ""«••«»««  o'-cha 

»one.to..et«,pos.ih,edlstrnrrhtrh-riw^^^^^^^ 


Thq  facts  and  ciroumstancea   wliinti 
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judgment  which  (^firpjd  the  judj^ent  of  the  Court  below — the  Superior 
Court  for  the  District  of  '^eimliamois. 

DoRioN,  Ch.  J.,  disMmieuit : — On  the  19lhof  October,  1867,  the  respondent 
eold  to  oppellant  a  mill  nt  Dewittville  for  $7,000,  of  which  $2,800  was  made 
payable  by  yearly  instalinents  of  $460  each.  / 

These  two  actions  are  for  the  fifth  and  sixth  instalments. 
The  oppellant  has  pleaded  that  the  deed  of  sale  contained  the  fullowing 
stipulation :     "  The  purchaser  |  shall  have  the  right  at  any  tiuic  to  keep  the 
"  whole  ,or  any  part  of  the  balance  payable  to  the  said  vendor  until  such  time 
.•'as  the  said  vei|4or  has  'furnished  to  the  said  purchaser  a  ccrtifioate  of  the 
"  Registry  Offifse  shewing  that  the  property  and. buildings  hereby  sold  are  free 
"  and  clear  of  all  mortgages  and  incumbrances  whatsoever,"  and  that  part  of  the 
property  sold  belonged  to  James  ^McArthur,  who  HIso  had   a  right  of' way 
through  tlie  property  sold  to  a  portion  of  it  which  he  had  reserved. 
,  The  Court  below  admitted  by  its  judgment  that  McArthur  had  a  .right  of- 
--^W{^  through  the  property  loTJIbut  gave  judgment  irt  favor  of  ^j^spondent,  on  the 
ground  that  appej^ant  had  |^11  in  his  hands  enougb  t^^'^p^ect  himself  from  the 
trouble  he  mi<:ht  be  exposed  tOi  f 

The  Judge  a  quo  seems  to  have  treated  this  as  a  case  coming  under  the 
jtrovisions  of  article  1535.  of  the  Civil  Code,  The  appellant  did  iiot,  however, 
ciainj  to  retain,  the  money  demanded,  J)y  virtue  of  tWs  article  of  the  Code,  but 
'  by  virtue  of  the  stipulation  in  the  deed,"  which  the  Court  has  no  power  or 
discretion  to  modify.  The  appellant  stipulated  that,  to  protect  himself,  be 
should  retain  the  whole-  of  the  purchase  money,  arid  not  merely  one  instal- 
ment, until  the  respondent  had  Vurnished  a  registry  certificate  that  there 
are  no  incumbrances,  which 'it  is  admitted  by  the  Court  below  he  has  not  yet 
been  able  to  procure.      "  '  .  ' 

''The  authorities  seenr^^ftTnie, to  be  clear  on  this  point:  Bunker  and  Carter,^5 
L.  C.  Kep.  29r;  LajonSe  &  Lynch,  Judgment  S.  C.  1873 ;  l2Dalloz,  vo.  Vente, 
p.  894 ;  Sirey,  1812, 2,  391  ;,i6  Duranton,  %;554 ;  Sirey  1827,  2, 191 ;  Rolland 
de  Villargues,  vo.  Vente,  No.  209.  -  \.  *^ 

I  would  reverse  the  Judgment,  and  would  condfenin  the  appellant  to  pay 
the  interest  only,  with  costs  of  the  Circuit  Court.-'  The^pellant  is  entitled  to, 
retain  the  principal,  but  not  the  interest,  which  represents  the  retots  and  issues  which  < 
he  enjoys.  Sirey,  1812,  2,  281  ;  Dalloe  R.  P.  1832,  2,  160 ;  16  4)uranton,  No.', 
553;  2'/roplong,  Vente.  No.Cll*  ConCm  Dorion  v.  Hyde et  vir,  10  L.C.J.,  337. , 
3I,0NK,  J.,  also  dissented,  and  stated  that  he  entirely  concurred  in  the  re^arksof 
the  Chief  Justice. 

Cross,  J.  Each  of  t^iese  actions  is  for  an  instalment  of  purchase  money  under 
a  deed  of  sale  from  Goundry  to  McDonell  of  a  mill  property  on  tihe  Chateouguay 
Hiver.  Previous  instalments  had  been  paid,  and  at  the  time  of  the  institwtioB 
of  the  suits  there  still  remained  instalments  to  fall  due. 

McDonell  for  his  defence  relies  upon  a  clause  in  his  deed  which  provide^ 
that  he  will  have  the  tight  to  keep  the  whole  or  any  part  of  the  balance  until 
the  vendor  shall  furnish  him  with  a  registrar's  certificate  shewing  that  the 
TiToperty  is  free  and  cle^f  oTaH  moFFgages,   dowers  or  other  encumbranceir.     ^ 
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He  pleads  that  .uoh  cerUfieate  had  %.t  been  furnished  a.  promised,  that  part 
of  the  ProFrty,  v.z.  ,  portion  of  an  island  included  in  the  purchl  ZhTi 
to  one  McArthur,  who  had  a  right  of  way  over  the  remaimler  to^n  aZftf 
the^,x.rt.on  belonging  to  hi. ;  therefore,  he  coneluded  for  the  ^LiSZ^ 

That  he,  McDonell  had  been  troubled  in  his  possession  by  McArthur  who 
was  owner,of  part  of  the  island  an*  right  of  way  over  the  remander  orU 
which  wore  of  great  v.Iue  to  McDonell  f^  .  t.il  rL  and  wor^    d  withou 

Thereby  making  outr;„-^a'  A  case  of  tie  Iperty  S..^  fS  ^7  ' 

brances  according  to  the  teA.s  of  the  deed  ^  ^         =  "  '""'""■ 

m^^:s:i^     ^'•-^'  -  ^-  -  -. 

J  of  1v  1.   McArthur'8  sale  to  Walker,  «.  already  stated/was  2nd  May '  1 853  • 

I    gainst  this  trouble   which  security  he  had  not  demanded,  ,nd  for  which  he  had 

»p    in  his  hands  in  the  additional  instalments  remaining' unpaid  tty  retted 

Jjs^ons,  and  awarded  the  plaintiff  Gound.,pu;,gl,tL  4^:^^ 

■Jt  is  from  thisjudgment  the  present  appeal  has  Ibeen  taken      / 

^  tho^lxZt     P  ^'"'1*''"*  '  ""'''"*''"'  ^«'  '^'  ^«'«»*'«"  «^  P-ch-'e  money 
-  InUtv  was  n      'r"*™r'  '^'"'^  ''*'«  ^ff^'^^'i  ^«'  '»«'«  th«  deficiency^     " 
&     ir  .       ""Z""""*'™"'''' ''  ''^  «  di-inution  of  the  thing  sold  whicL 
ZTl  rnP"""'  '""•'  '"^'^•^^•'  tKP-™»'«-  the  optio'n  of  rJs  i  d- 
atordt  t  V  .  ""^  '"'"  «^"'  '^''"  "  "«••'  *«  »  d'»'»«tio°  of  price,  and 

S  he  i.    ^    ^      ^^"^  "'*'*"'''  "^  ^™"  ''•>'«'»  h«  "  not  precluded  :  in 

;i  d  fi  •"'  ""•  r?  ^""°*^«.  '"  ^''^  *'»^°'-«  P-y-e-ts^  to  iJdempify  iim 

totorrs^^'^f  "^"''"^'^'''^^  Hisrecour^^r, 


.bta»to  whetherit 


M  It, IS  evident  that- this  servitude,  if  an  incumbrance,  is  of  inconsiderabT^ 
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HcDoiiell 
«         and 
(joumlry. 


^■■^ 


v^luc,  it  cinmor  \)q   contiollod  by  the  vendor  Goundry,  and  whould,  like  the 

ilcfic'iuiicy  to  which  it  is  iin  acccswory,  be  compensated  by  d;ini:iL'os.     It  is  not, 

11  tiie  o|)iiii()ii  <»f  tlie  (VnKt',  a  sufficient  justifieation  tor  tlie  nitoiition  of  tlie 

iiiifliHse    money.     Tiie  JuJ^iutftit   of  the    Superior    Court    will  tliercforc  bo 


jiurcliH.se    uione} 

I'l.iilirnied.      ,»  .    '  ° 

Aiihiixihl  <i-  McCtrmil.-.  for  appelluut. 

^1.  &  II'.  Hob):  it  no  II,  for  i\.s|iondcnt. 


Juiliriiit'iit  of  S.  C  eonfiru'iod. 
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'NTRKAL,  :i8TB  DECEMBER,  1877.  ,  ' 

Connn  JPackay,  J.  , 

\'     '    -.  ^         :   .    Xq.  2302.    '*;  :    ■        ""     /'  1-----.---- 

Tiic  Soiifh  EiiiteiH  IL  \V.  Co,  vs.  Lambkin  et  :il. 

-That  the  pcninlly.in  a  iiecurity  bond,  on  an  jtppeal'to  thf  Supreme  Court,  wliich  »tipulites^ 
that  the  penalty'tihoiild  bceome  due  and  payable  In  cara  the  appellant  fail^  to  prosecute 
\\\i  appeal  and  the  Jiidxment  appealed,  from  be  affirmed,  cannot  be  pccoverAd,  when  llie 
appellant,  after  gIviuK  security,  discontlnuos'bis  appeal. 

Thi.s  was  an  action  to  recover  the  penally  stipulated  to  be  paid    by  a  bond 

■ffiven  as  security,  on  an  appeal  Irom  the  Court  of  Qneen's  Bench  to  the  Supreme 

Court.  -  ^ 

The  bond  stipulated,  tliat  the  penalty  sh^ldj^eooine  due  and  pityable  if  the 
appellant-failed  to  prosecute  bjs  appeal,  and  ifijtbe  judgment  in  appeal  should 
be  affi,rnicd.  .    * 

Shortly,  after  the  appeal  was  instituted,' it  was  discontti\ued,  and  tbe  present 
suit  was  brought,  in  cons('<juenoe,.to  recover  the  penalty  motioned  in  the  bond. 

The  defendants  pleaded'  that^  the  penalty  was  no^lncurred,  and  offered  to  piy 
%18.10  for  costs  incurred.  ' 

'     Aft«r  hearing  the  parties  the  Court  rendereMh^  following  judgment : 
>     "  Considering  that  soction  39  of  38  Vio.  «ap.  zL  controls  this  case,  no  affir- 
<naace>^^|uivin^  becn'of  the  judgment  appealed  from  by  sajd  Philo  Lambkin  to 
the  Supreme  <I/d^rt,  but  his  appeal  having  been  discontinued ;  '    > 

"  Considering  .that  defendants  at  the  time  of  the  institution  of  thjs  action 

.    were  66t  indebted  to  plaintiffs  as'  claimed,  but  only  as  the  defendants  ha\$ 

«dmitted^'\knd  that,  under  the  circumstances,  this  suit  might  have  been  brought 

in.  the' Circuit  Court;'  i^oth  adjudge  and  oondema  the  iaid  defendants  jointly 

and  Severally  to  pay  and  satisfy  to  said  plaintiffs  the  9ums  of  814  and  94*10 

offered,  making  together  the  sum  of  $18.10  currendy,  with  interest  thereon  from 

tlie  4th  o£  October,  1877,  day  of  service  of  process,  Until  paid,  with  costs  of  tbe 

.Circuit  Court  up  to  and  including,  plea  pleaded  dittraiuXa  Messrs.  Bethuneji 

Beth'un^i  attorneys  for  plaintiffs,  and  XM)sts  of  this  Court  since  plea  pleaded 

'^i^^t  plaintiffs  in  favqyur  of  defendants,  distraits  ^to  Messrs.'  Doutre,  Doutre, 

iRobidouz,  Hutchinson  &  Walker,  their  attorneys."- 

^ll/iune  <£7  J^e^Aune,  for  plaintiff;)'.  Judgment  for  defendants. 


(s.B.) 
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MONTREAL,  Oth  SEPTEMBER,  1878 

Coram  Rainville,  J.  I 
.  '  No.y820. 

^'itox  VB, /Zq/leur  et  al: 

the d.y  flxed  for  .ri^  the tXrn  7^^,^'ZZ." "*?,  '.r '  '""  '"•^*  '""'^ 
-   .      A       '  «<  ,,r/ij/e,  upon  tife  attomey  of  hta  .Zn.  JT^        t  ^^  ^"^  **'  *''"'  ""  '^"^^^  '«■■/''«» 
8.  Tl.»t  the  words  ..  wlthcuT^.i«l  n?^^      .J?*"''  ^^  '"" '»  P™"«'  »'"»•• 

,         etc."    Andthcrero«wS„T,,B;l\'^L°fj^ 
-    '         the  Court  ^ch  m.»ir..t  ta.tS;KSr?herht°:n.:i''?r 

prMticI  e/ltct  I.  to  reUrd  the  trial  *         "  "^  "'<»»:S'l.  •'though  the 

fixed  delay.  "    ***/"*«"**'*•••"•''»'".»»  eondlUoned  returnable  Within  » 

Plaintiff  described  as  resldfqg^t  Ryde  in  England,  sued  defendants  for  * 
large  sum,  brjance  of  ^rix  de  verite.  '  aeicnoants  tor  a 

'  -r^iv-fS  :r  - "'  ''•"^''-  "•  *^  -^  '™^»«  '-tr  _ 

Upon  th-.  r.l„rt,  „f  ,toconi„,i»,io„.  ,hc  p|,i„,ifr,  „„de,  A,,.  243  C  P  C   «l^    ' 

-R^wway,  for  plaintiff,  objected  to  ahy  entrVboin-  mad«  ,.n.bf».      ^ 
of  .h,ch  iMlpr  ground  he  «led  .,fflda.it,.dB„,|t  .he/SlZjl^r^'T 

«MC  P.C.22I:  "Th.p.rtiesto.nysuitM.y.t.iy  HlMdurin.  the  lri.1 

»««,  «lo.       The  defepdante  might  have  eiamienl  the  plaintiff  under  thi.  «,T 
,;;^;^^.;^.^,,0,an^.n..her,,th.r.,.£.i.„^ 


*»test.toony  was  wanted,  as  h.  is  designated  as  of  Ryde,  England,  and  tly 
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JUUknr. 


should  have  moved  for  such  commintion  rogntoire  yiritliiD  four  days  fVom  the- 
option  for  ,enqi(ite  and  hearing.  C.  P.  0.  308.  ^4f  tfiej  really  believed  their  own 
plea  they  would  surely  examine  Careaii  in  fiagli^nd,  or  have  bin)  here,  which  they 
have  not  done.  ( 

RolitJloux,  for  defendnnts :— The  defendaiitH  are  in  proper  time  with  their 
order.  If  they  ho/i  taken  it  soojier,  they  would  have  been  too  Roon,  and  it  might 
have  been  reje^H^  Under  C.  P.  C.  221,  the  time  for  examination  by  a  party  of  • 
his  adversary  is  "at  any  time  during  the  trial,"  and  not  sooner.  The  trial  is 
only  set  to  oo)pmence  this  day,  and  this  is  therefore  the  earliest  day  for  which 
defendants  eould  sjiimmon  plaintiff  to  answer.  Under  the  old  system  of  length- 
ened eiKiiiites,  for  which  0.  P.  C.  221  was  doubtless  dra\ln,  the  provision  that 
the  examination  should  be  "  without  retarding  either  trial  or  judgment "  would 
be  just,  but  when  applied  to  the  new  system,  the  fact  that  this  is  the  very  first 
day  of  trial  must  be  held  to  control  the  words  ^'  without  retarding;,  etc."        "■~' 

If  the  case  had  been  inscribed  before  and  continued  over,  the  position  might  be 
different.  But  there  is  nothing  in  the  proceedings  to  justify  plaintiff^s suspicions 
and  charges  of  factious  delay.  The  aflBdavits  fi,|ed  ennnot  depri,ve  the  defendants 
of  their  right  to  their  adversary's  oath.  Until  the  plaintiff's  attorney  makes  the 
declaration  under  C.  P.  C.  223,  defendants  cannot  issue  a  commU$ion  rogatoire, 
for  plaintiff  might"  choose  to  appear  in  person  us  he  has  right. 

PsR  Curiam.  After  consultation  with  sonic  eif*my  colleagues  I  decide  that 
the  application  of  defendants  is  in  time.  Such  an  examination  of  an  -adversary 
can  only  be  "during  the  tri&l,"  ^^ pendant  I'insf ruction"  This  case  comes 
before  the  Court  now  on  its  first  inscription  made  only  9  few  days  ago,  and  the 
application  being  made  at  an  early  date  theireafter  docs.,  riot  b'iar  on  its  face  such 
conjelusive  proof  of  intent  to  delay  as  would  justify  me  in  relying  on  the  affida- 
vits filed  on  behalf  of  plailitiff,  and  refusing  to  detcndtints  their  right'  to'  have 
their  adversary's  oath  on  the  fopts  of  their  plea. 

I  consiJir  the  words  "  without  retarding,"  etc.,  in  0. 1^.  0. 221>^  to  bo  control- 
led by  the  attendant  circumstances  and  subject  to  the  di^retion- of  theTSSh. 
If  the  Court  gathers  from  the  "circumstances  an  intention  to  relata,  the  exami- 
natioi^oan  justly  be  refused.  But  when  the  trial  has  not  been  prolonged  by 
defendants,  or  continued  over,  as  in  this  case,  I  do  not  think  it  attended  that  ' 
the  defendants  should  be  deprived  of  a  right  which,  if  the  words  "  without 
retarding"  are  to  be  strictly  construed,  it  would  be  physioally  impossible  to 
exercise.  That  the  matter  is  thus  one '  for  the  discretion  of  the  Court  is  laid 
I  down  in  Carri  &  Chnuoeau  on  the  similar  article  325  of  the  Code  Napolion. 

I  therefore  allow  the  order  to  bu  filed  and  plaintiff  to  be  called. 

I  Ramsay  then  filed,  und$r  C.  P.  C.  223,  a  detelaration  of  plaintiff's  residence, 
and  that  he  dhected  to  have  him  examined  on  commission  there.    This,  he  con- 

I  tended,  shoiald  be  made  returnable  within  a  short  fixed  delay,  and  to  be  at  the 

I     —  "cost  and  diligence  of  defendants,  for  all  the  ooifts  of  such  interrogatories  have  lO; 

{  \  be  borne  by  the  party  submitting  them.    CP.  C.  232.    If  plaintiff  elected  to 

I  come  to  answer,  he  would  be  entitled  to  hia  expenses,  C.  P.  C.  233,  while  the  cost 

i  of  the  commiasion  will  be  less.    This  is  conformable  to  Walten  dc  Lytnanf  17 

I      •;  •*'■     L.  C;J.246.                                                                   ^    .... 
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Robidoux  contended  that  uoder  C.  P.  (k^  if  th«  n«rt»  f«,  i.-     Z 
•  nienoe  does  not  choose  to  come  to  the  Co¥l'-   K      ^   \  ?**  *"•*■ 

/f. -4.  lffam*ay,W  plaintiff.         «      t      ?,  v 

I>outrkDontre  A  Robidoux,  hrd(stbU^n\^.  .  '  V\' 

(J.  JJM.)  '  .  ■•'   -.-■^  .  .     A.\ 


Knox 
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MONTREAL,  J3th  NOVEMBER,  1878. 

Coram  J*fcTT4,  J. 

We.7  VB.  ,ioMr<70«.«  et  al,  and  Bourgoiiln  et  al.,  Opposants. 

1«   (jposante  soient  tenus  pr^alablement  de  l«i  donnercaution  pour  f™te 

attenda.quM6pui8leur  opposition  ilaont^t^  mis  en  ftilHte  ' 

Acte  1876,  Sec.  39.         >  ' 

i^Vl7rI"  "f ""  ''^  ^*'"'""''"  "*  P"^""*^"  *"P  **«»'  ^  q'*'^"*  "rait 
dMt^  faite  dans  les  quntre  jours  apres.  la  cession  de  biens  fail  par  lea  op. 

Les  opposants  sc  trouvent  ici  dans  le  cas  que  je  supposais  tout  &  I'heure  dan. 
1.  cause  que  je  vicns  de  juger  (Marais  .s.BroLrTSro/J^  aTiUeJ 
Mhs  qu.  veulent  iorcer  Je  den.and,M.r  de  continuer  les  prooJurcs  dans  nl 
insunce  pendante  entre  eux.  ?  •  «auo  u^e 

II  ja^dono  lieu  de  leur  appHquer  la  disposition  de  la  sec.  39  4e  Taoti/de 


■:SS 


-*iinnnr 


eur  d'agir,  oolui-ci  est  bien  fond*  A  lew  demand^  un  oautioni.em^. 

r~J  ■  ■■         ■    ■  -■      -  J 
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Muifl  on  dit  que  oette  dcmando  est  tardive,  ct  qu'ollo  aurait  dQ  otre  fuite  dana 
loM  fluntrQ  journ  d  compter  do  la  cniion  den  faillia. 

La  rigle  do  pratique  quo  Ton  invOquo  n'a  pan  ofo  faito  pour  lo  ens  do  faillito, 
cl  jo  no  voia  pan  qu'ello  y  aoit  applicable. 

La  sec.  39  do  I'ncto  do  1875,  dit  quo  "si  un  failH  fait  ^nicttro  quelquo  brcf, 
"  ou  institue  ou  oontinuo  quelquo  proc<$dnre  d'uno  nature  quelconquo,  M  donnora 
"  &  la  partio  adverse  t«l  oautionncniont  pour  Ics  frais,  qui  sera  prescrit  par  la  Cour 
"  devant  lm|Ucllo  cetto  poursuito  ou  procedure  est  pendanto,  avnnt  que  cette 
"  purtie  ne  toil  tenue  de  comparaitre  ou  plaider  ou  d adopter  tautn  autre  pro- 
"  eidure  ultirieure  dana  la  fiaune" 

AiSBi,  par  le  scul  luit  de  la  fuillitc,  la  pnrtio  deviont  incnpubh  d'intcntcr  uno 
notion  ou  de  continuer  uno  proc<(dure  d'uno  nature  quelconquo,  i^  moins  do 
donncr  cautionneincnt  pour  (rais  C'est  la  loi  nifinie  qui  prononco  octto  incnpa- 
«it6  et  qui,  comnio  corfsoqucnce,  ddcliire  quo  la  pnrtio  oontrc  qui  ngit  oet  incapa- 
ble n'est  tenue  ni  de  coinparuifre,  ni  de  ripondre  h  uno  telle  dcmando. 

Lo  demandcur  dans  I'espece,  n'dtait  done  pas  oblige  de  dcinandor  ce  oaution- 
Dcment  dos  opposanls.  Tout  oe  qu'il  avait  i^  faire  o'dtait  do  ddnoncer  au 
tribunal  le  fait  de  la  faillite,  ct  la  proc<5dur<5.so  trouvait  suspcndue  par  Id  mfimo.' 

Or,  octto  denonoiatioR,  il  n'etait  tenue  do^a  fairequ^en  autant  que  Ton  voulait 
i'ebligcr  do  proc<$dor,  ct  il  I'a  faitc  lo  jour  memp  du  retour  de  la  Regie,  savoir  le 
18  octobre,  produisant  d  I'appui  le  bref  en  liquidation  forc^e,  eignifid  auz  oppo- 
«ant8.  II  demande  ensuito  par  uno  motion  produito  lo  mfimo  jbur  &  ne  pas  6tre 
tenu  de  oontesier  I'opposition  des  fuillis  tant  que  couy-ci  ne  Iwi  tturont  pas  doan<5 
«aationnement  pour  les  frais.  ' 

La  procedure  du  demandeur  est  done  parfaitement  r^uli6r'e,  fille  est  fait*  en 
iemps  utile,  et  la  motion  doit  6tro  aocordee  avco  ddpens.  t 

Motion  for  security  of  cost?  granted. 
Geoffrion  &  Co.,  for  plaintiff. 

Loranger  &  Co.,  for  defendants  and  ojpposants.  .' 

(SB.)  .     .  -  I      " 


SUPERIOR  COURT,  1878. 
MONTREAL,  30th  APRIL,  1878. 

In  Review. 


Coram  Torrance,  J.,  DoRioN,  J.,  PXpinbau,  t 

No.  194. 
/    yiillbdeau  et  al.  vs.  Juamin  et  al. 

TNBOLVENT  ACT,   1875— AFFfDAVPT  FOE  ATTAQHJIENT. 

■       J  ■■■  •  ■  ■      '• 

HrLB:-Th»t  the  affldiTit  for  compnliory  liquidation  is  sufficionMf  it  follow  th^  statutory  ftirm,  intil 
.  that  it  ia  not  necessary  for  the  plainUOii  to  aUte  in  sucli  affldarit  wbatlguaranteei  they  bold 
for  the  payment  of  their  «laim. 

Torrance,  J.  The  defendant -Gendron  complains  of  a  jud;rment  rciidered 
^gajyat  him  by  tho  Supnrior  Court  (Richeliau)  for  >8!Wt    "^'■" ■^■' — - 


i^ 
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the  pl-iatiffH,  they  h..ln,.L'XTX,lLtl^^^^  '""""*"^  *«  •"--•♦  •'-^ 

We  do  not  find  L  prored.     Ld    luZrZ  '"'*  ^'~''"'^'  *'''"• 

60  oenU  in  the  dolUr  - J»l.  I       .  '  "*  P  ""^'  ,*'"'»  »  compo«Uion  was  ..ffeotod  of 

the  .ffida  t  u„de  whlc  th  'r"»^^^^  "'1'  •'"'"'^«'^"--  ^'d-  ««  objecU  .hat 
guarantee  w.«  he S  TpUi  rfo  .'hTl  T  t1''  "  ''  ''''''^  '°  "-»«  ""» 
the  Superior  Court  iY  wlh  fj       [•''*•     ^^'''  "«  r**'  J'^RmenJ.  of 

that  cn«,  wa.  revertd t  A^^^^^^  t'T"  "  ^i"'"''"  ^  '  ''"'  ^^e  judgment  ij 
th.n  thr.o.on7hZ  ^aplTw  C  IT*^^^^^^  '•  '!L  '^''-  ^"^  "4 
.ion  waa  in  contravention^  J  LrS  of  het      '"^^^^^  .nd  thi.oa.i; 

that  the  plaintiffa  hare  well  Zl   y^**"?  J "»"'''«'.'  Act  of  1876.     We  think 

Lareau,  for  plaintiffs. 

i/«rMe,  for  defendant  Gcndron.  Judgment  conBrnied. 

(J.K.) 
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>  (BN  APPlL.k 

MONTRfiAL,  21  DfiCEMBR%  I87r  "      ' 


Juoi:-]o. 


=*T 


Cboss,  J. 

No.  82,  .  ' 

WILLIAM  B.  SIMPSON  n  \l.,    ^  *-" 

^^"^^w*  eni*Cour  iitferieurt)\     . 

n  ApPBtA»T8;, 

WILLIAil  YDILE  IT  Ai., 

'  LlTiiiig. 

•»^«.le.  et  Be  pent  UT«r  r"».iUdS  i^THS^"!*  ""  """  I!!!!!  -"*  -* 
ment  de  (on  «^h  d'«iit«,p«r  ^™""  "*"^  '"  "^t*"  «»  V«r  ramlN  Male- 


--4^.^ 

•*(.: 


H.«»eu«  action  eat  une  «aisie-reyendic»«5n  de  IT^J  p-oler.  d^,oon,  et  de 
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Minp.oortti.  boutoillw,  inititud«  le  17  Juin  187&,  oontro  lea  tppelanU  WilHaiu  B.  fiitupwn 
luikaitu     perocpU'ur  do  la  douaae  i  Montreal,  ot  Louia  Edouard  Morin,  oiitropofl«ur,  par 
l«a  Intim^i  William  et  David  Yuilo,  pour  ae  fairo  incltro  en  poBKcaHJon  dijs  bou- 
tailica,  ou  4  dL<ritut  de  cola,  a'en  fairo  p:tyer  la  valour,  |2,0QU. 

Voioi  lea  fi^U  qui  ont  donnd  naiaaanoo  A  coUe  oaune. 

Le  25  juin  1871,  le  tteamn-  ••  Qurfbeo  "  vrivait  d'Eiirope  duna  lo  port  de 
Montrdiil.  I'arnii  q».ff«argaiiion  ra  trouvaiont  173  panicrs  de  flaconu  ot  do 
houtoillea  iniportda  par  David  A.  Anaoll,  ot  qui  furent  ddohargfSa  aur  le  quoi. 
Un  do  oca  p.iniora  fut  tranaport^  &  I'eotrepdt  de  la  duuane,  examining  tear*. 
Anuie,  ct  lea  172  autrca  trnindrcnt  plusieura  jours  aur  le  quoi,  gAnant  la  oiroula- 
tion  et  ouuiinnt  bouucoup  d'ouibarraa.  M.  Kuiolf,  lo  multre  du  hdvre,  pour 
obvicr  i^  oea  inoonv^nionts,  fit  tranaporter,  ks  3  juillot  1874,  ooa  172  paniera  de 
fliioona  et  do  boutoilloa  aux  entrepota  privda  de  I'appelant  Morln  oh  ija  demott- 
T6ront  juwju'au  14  avril  187S,  aous  lo  ooritrSlo  do  Rudolf.  Cost  U  pi%midro 
irr^uliirif<5  qui  a  <5f<$  commise,  oar  tmis  joura  apria  lour  arrivdo  dana.lo  port,  cea 
uiurohandiaea  devaiont  iJtro  miaoa  dans  lea  entropdta  de  la  dou  ine,  et  ai  un  niois 
aprdo,  lea  entrdca  n'^taicnt  paa  faitea  oonforni^inent  i  la  loi,  lo  peroepteur  pouvait 
Alorfi  lea  faire  vendre  par  enoan  public. 

Toutcfoia  Antoll,  ayont  pay6  lea  fraia  du.s  uux  oomniissairea  du  hlvre,  obtint 
■do  Rudolf  ie  14  tvril  1876  nn  ordre  aur  Morin  pouj;  prendre  posacaaioD  doa 
boutcillca.  Molrin  livra  la  niarohandiao  iH  Anaoil  qui,  «u  lieu  de  I'enMVter,  li 
Jaiasa  en  entrepdt  ohez  oelui-oi  et  ae  fit  donncr  un  rc^u  d'entrepot,  warehouu 
receipt,  pour  une  partie,  aavoir,  109  paniora. 

Dana  ribterralle  Simpaon  fait  annonoer  la  ^ote  dea  botfteillos  en  quextion 
<dmmo  marohandisca  non-r^clanidcfi,  ct  lo  26  mai  1875  lea  172'paniora  de 
flaoona  et  de  boi^tcillos  aont  vcndua  k  l'enob6re  (JMdjugfSa  &  un  employ^  de  la 
douane,  P.  A.  M«|reier,  4  raiaon  do  $2.30  lo  panier,  formant  une  aomine  totale 
<le  $395.60.  Pr^u'aussitot  arrive  I'un  dea  Intim^a  qui  aohdte  lea  bouteilies 
do  Mercier  ot  cat  ^ccpt^  par  lea  autoritds  do  la  douano  comme  Tofqu^reur  et 
fuitlo  d<5pot  reqiiio.  Lo  londomain  lea  Messr?.  lYuile  paient  A  la  douano  la 
balance  du  prix  dd  vcnte  poUr  lequcl  on  lour  reiuct  un  couipte  fait  ^t  aoquittd 
au  nom  de  Mcroier.  .  |     ' 

Loraque  la  vcnje  des  172  paniera  de  flaco'ha  et  de  bouteilles  e<it  lieu,  its 
^taient  encore  duds  les  ejatrepdts  do  Morin.  Un  panier  de  flaoona  et  un  panier 
•do  boutdllea  que  os  dcrnjer  avait  prfit^a  au  peroepteur  aervircnt  oomme  ^chantil- 
lons  pour  faire  la  vcnte.     Et  auaaitoj^aprds  ila  fufent  remis  A  Morin. 

Dana  I'avant-midi  du  5  juin  1875,  I'un  dea  Intim^s  avec  un  employ^  de  la 
douane  ae  rendiret  t  au  bureau  de  Morih  poui'  obtenir  la  livraison  dos  bopteilles, 
et  lui  remirent  a  cet  eflfet  un  ordre  dos  autorit^>3  de  la  douano.  M?irih  refusa 
p^remptoirement  <it  ajouta  qu'il  detentiit  lea  bouteilles  en  veitu'd'iin  re^u 
•d'entrepot  aignd  A  I'ordre  de  David  A.  Ansell  et  qu'il  ne  les  rcmettrait  que  sur 
Ja  produdtion  do  son  nfe^u  d'entrepot.  Co  re^u  ne  fut  point  produit,  mais  Barry, 
I'employe  de  la  deuane,  saisit  les  bouteilles  et  dit  i  Yuile  de  les  enlevw.  0* 
jour  tftant  un  sanedi,  Yuile  remj^iii  lundi  suivant  I'enldvenient  des  bottteilles. 
Dans  I'aprds-midi  lii  mdme  jour,  ie  flrcepteur,  qui  avait  re^u  du  ddpartement  ik 
Ottawa  des  instnctions  spdciales  a  ce  «ujjet,  fit  avertir  Morin  de  ne  pas  livrer 
ica  bouteilles. 
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tog  Intini<i«  iMiiiutVent  Jeur  aotion  contra  I<m  ■nnoliiftt-  I-  it  t  i     .o.*, 

<iue  1  ordre  da  porwpteur  en  date  du  26  mni  1H7R  .l«  I""™™""'- 

oontrfllo.     Que  d«  rite  ceroH^r.       .  ■^"'"Vr"'  '"  '"  ^^"^'"'"  "'  '« 
vu«  au  reste  oet  ordre  fut  ooDtreiuand^  le  5  juin  1875 

encn  public  le  26  to.i  1876,  *-t^lle  confdr*  aux  mZL  Y^         T  ^T 
"pTOpri6i4  et^comme  cona^uenoe  le  dmh  ^!Y       •  *»f»"-  Juile  an  drou  Je 

iM^  80D  controlo,  qaelle  en  est  la  cons^S^uence  ?  ^  '   "* 

Cctte  vente  est  uolle  et  ne  peat  fi.ire  pu««er  la  propri^,^  de  ces  bouteillc.  d«n»  " 
h  persouno  den  lut^^4s.    Notre  Code  poarvoit  aa  remade  4  emplTe^^ .  £ 
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•Bimpitonet  ti!  et  revendiquer  cea  liouteilles  comme  leur  apparteaant.     Lorsque  la  vente  de  oes 

^uiieotai.    bouteilles  cfitJieu,  Anscll  n'en  avait  pas  encore  ^t^  d^possddd  en  vertu  des  lois 

de  la  douune.  '  II  en  6tut  encore  en  possession  r^elle  et  legale  ct  en  etait  lo 

:  '      proprietuire  mOme  lors  d^  rinptitution  de  la  pr^sente  action. 

:         T      '-  Quant  k  I'uppclant  Morin  sa  defense  a  bcauooup  de  force.     11  a  nei  oomme 

entrcposcur  oonformetiient  k  la  loi.     Auoune  fraude,  aucune  mauvai»te  foi  ne  lui 

Bont  atti-ibueies.     II  etait  oertainemcnt  justifiable  de  garder  les  bouteilles^  pre- 

Qiiorcroent  sur  I'ordre  d'un  officicr  public,  Rudolf,  le  ninitre  du  hdvre,  et  subfe- 

'  queniment  snr  I'ordrb  do  cet  o£Scier  de  les  livror  k  Ansell,  ct  il  etait  de  son 

devoir  de  ne  remcttre  les  bouteilles  qu'au  portcur  du  regu  d'ontc^ot  ct  sur 

remise  seulement  de  ce  rc^u. ,  i^ 

Toutefois  rhonorable  juge  pr^sidant  en  Cour  f^updrieure  a  pensd  autrcment, 
^  et   par  son  jugcmcnt  du  28  octobre  1876,  il  a  d&lard  la  saisie-revendication 

"^       77"^^^  bonne  et  valable  et  ordonn^  aux  d^fendeura  appelants,  Simpson  et  Morin,  de  ~ 
reniettrc  les  bouteilles,  aux  dcmandeurs  et  ihtim^s,  ou  &d^faut  de  ce  fairf,  de 
'  _     Icnr  en  payer  la  valcur  $iJ,O0O.  ^  •"' 

Ce  jugement  est  infirm^,  et  oette  cour,  proc<$dant  Prendre  le  jugement  qu'au- 
rait  d(i  prononcer  la  Cour  Su[^rieure,  diSboute  Taction  des  deipandeurs  avec 
d^pens,  tant  de  cette  cour  que  la  Cour  Inf(Srieure,  en  rescrvant  toutefois  aux 
Intinies  tel  recours  en^dom mages  qu'ils  peuvc^t  avoir  centre  I'appel&nt  W.'B. 
Simpson.  ^  , 

■■  ..^.«'  Sir  A.  A.  DoBioN,' J.  C,     Rj^pport  de Tarrivee  desbolatcilles  en  question  dans 
le  port  de  Montreal  a  ^t^  •Hiiti'a  la  doaane,  ainsi.  que  requis  par  la  31  Vict., 
chap. '6,  sect.  10;  mais  I'entreo  n'eil  a  pus  4U  faite  dans  les  trois  joiirs^ainsi'... 
'qu'ord^nn^  par  la  sect.  13.     A  djefaut  de  cette  entree,  le  devoir  da  peroepteur^,, 
4tait  d^  faire  transporter  l^s  jbouteillcs  k  I'entrepot  de'la  douane,  et  si,  dans 
;     Tespacj^  d'un   mois,  les  dr^itsfet  autres  charges    n'etaient  point   pay^s,  les 
boutciHes  pouvaient  alors  §tre  vendues  par  enoan  public.  Sect.  13,  sous-sect.  4. 
.  L'officier  de  la  douane  aurait  pu  aussi  les  saisir  et  les  confisquer  parceque 
•    les  droits  n'avaient  pas  et^  p;iy^4.      Dans  oc  cas  il  lui  aurait  fallu  adopter  d'au- 
tres  formalit^s.     Mais  ces  formalites  n'ont  pas  et^  employees,  les  bouteilles  n'ont 
pa!^t^  saisics,.  elles  n'ont  jamais  dte  dans  les  entrepots  de  la  douane.     Le 
peroepteur  n'en  a  jamais  eu  la  possession,  Ics  Intirods  non  plus. 

Ccux-ci  n'all^guent  aucun  tiire  dans  leur  declaration.  lis  n'ont  prouvtf  ni 
titre  ni  possession. 

Le  fuit  que  le  percepteur  a' obtcnu  do  Morin  deux  paniers  comme  ^chan- 
tillons  pour  faire  la  ,fente  est  pcu  important,  car,  en  vertu  des  lois  de  la  douane, 
.il  a  droit  d'allcr.  partout  ou  se  trouveiit  des  marohandises  dont  les  entries  n'ont 
pas  ^t^  faitcs,  ou  sur  lesquelles  les  droits  n'ont  pns  et^  payes.  Mdis  le  pro- 
.^pri^taire  des  niarchiindiscs  ai  droit  k  un  mois  d'avis,  ct  dans  le  cas  qui  nous 
occupe,  il  n'a  pas  eu  un  mois  d'avis. 

Lc  jugeuicnt  de  la  Cuur  Inf^ri'iuro  doit  etro  renvcrs^  et  Taction  des  deman- 
deurs  est  ddboutdc. 

Kamsay,  J.  (dissident).     Tfiis  case  gives  rise  simply  to  a  question  of  law; 

;namcly,  whether  goo  is  subject  to  seizure  and  sale  by  the  collector  of  customs, 

and-whiclr  by  «ectdent"httve-4mctr'  removed  and  -placed  fay  the  port—wardeu  iii 
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the  statutr-BintsrerBIBableTiTin  to  pass  a  valid  title  to  the 


luireuifntft 
,  " ~~.-^.^  ...,.,  ,v  jj«Bo  a  vBiiu  iiiie  to  the 

.purchaser  ?  Oould  he  soil  the  goods  without  having  had  theiu  in  hie  possession  ? 


•tore,  are  still  constructively  in  theposi&sion  of  the  collector  so  that  he  can  sell 

theiB  as  unentered  goods.  SimpMnetai. 

At  the  proper  Ume'  these  good,  were  entered  in  the  list  of  goods  to  be 'sold  .f   ^'^'''' 
the  customs  sale,  and  on  the  26th  May,  1876.  they  were  in  eZsold,  afL   t* 

reprl'„t"Tr'''r''  S'^"'^.  *^  ^"^  ^^"''«''  '»'-  *•>«   -P«"^-t 

Mori i^ r™  u  ~"'f'''  ^^""p^"  *''""8*''  *»>« » '«»d  «»i«rbut «« 

Monn  refused  to  give  the  goods  up,  as  they  were  lying  in  Ansell's  nime  and 
;:^:£rt  rr";^'^^""^'"  I^part™en,'itle»sthe  LLZ  ^ 
whTol'   1       7       TT'""  "^  ""*  ^''^^'  '"  ''''*-  ^  <»«'"**'  them, 
^ds'bv  2  I?  "'''"V!^"'!''  "'^r'"^'  J'*  "^PH.     Bespondents  seized  the- 

r^  weilTunder*'""*-  ,/"  *''  ^"^""'  ^""'*  ^'''^  «°''«-  was  declared 
to  be  well  founded,  add  the  appellants  were  condemned  to  deliver  up  the  bottles.      ' 

^Tthe  xr"'  '^^^^"''"t  "p^'^'-  ^^  ^'•^  ''^--» "« -'^  -f-n.rd' 

^r^r td^KTr  r  M  ."P^"""*  '"  'P'**  ''^  ''•'"^l*^  «°^  I  ««»ft«  I  «"»  not 
su^nsed  th,   he  should  be  so.     He  had  in  perfect  good  faith  sold  at  ,  public 

«de  goods  wh.ch  were  liable  to  sale,  and  had  been  so  for  months,  and  the  Se  of 
wh  ch  was  not  unknown  to  the  consignee,  who  evidently  was  acting  in  a  fraudu- 
lent manner  and  the  pretension  now  u.^  before  the  Court  is.  thlt  by  laTsi 

.  Ih    vtv*    '  T  '^-'^'-  '' ''  ""^  '''  '^'^  of  the  collec'tor  to  k^  tet 

of^hJ  fn  •\*''f  f»«*^«  '»>-«house  before  ho  sold  them,  and  that  if.  inste.  1 

ot  that,  they  had  by  error  of  another  public  officer  been  carried  to  Morin's  tl .« 

sale  was  pull.     |^is  is  pushing  the  doctrine  of  special  power,  it  seems  to    .  • 

Un  edT?"'  "'.  '-'»^--«  of  the  mode  of  dealing  with  tax  titles  I    he 

United  States,  and  the  extraordinary  doctrines  there  put  forward  to  defeat  the 

operation  of  h^s  which  are  violations  of  strict  principle.     As  I  canno    adopt 

,  the  doctrine  that  whin  a  special  power  is  given  it  mSst'  be  followed  1  Inyl 

every  particular,  whether  important  or  not,  it  appears  to  me  that  the  Tar  yi^" 

to  the  customs  warehouse  is  simply  directory ;  that  the  right  to  sell  arises  not 

from  carrying  the  goods  to  one  building  more  than  to  another TthecuTml 

warehouse  really  leing  any  building  employed  for  that  purpose),  but  from  Z 

^2:z"'' ^"'^ '"'' '' ''' ''-' -' -^- ''^'-^ --^-^ ^  \ 

thi!t\"- """'"t^^"^  ''^"''  '">''*  pretentions  they  put  forward,  and  I 
thmk  It  IS  impossible  to  conceal  from  one's  self  the  fact  that  the  whole  thing  is%  • 
a  monstrous  tnek  got  up  in  the  interest  of  that  astute  person  Angell,  who  was 
purposely  evadmg  the  obligation  to  ente,  his  goods.  I  am  therefore  if  opinl 
hat  It  was  the  duty  of  the  collector  to  have  delivered  the  goods  sold  by  him,  and 
that  the  appeal  should  be  dismissed  with  costs. 

Monk.  J.  (aussi  dissident,)   partage  lopinion   eiuise  p.r   I'honorabie  ju.^ 
Jtamsay.  et  ojoute  que  le  peroepteur  Simpson  a  tout  intir§t  4  ce  que  h  venTe 
des  boutoilles  soit  declar^o  bonne  et  valable.  et  que  la  livriiison  en  soit  faite  aux      ' 
.aiessrs-YuiIe.   Quant  A  Morin.il  n'aaucun  int^rgt  dans  la  cause  et  pent  d'aill-urs  ^ 
exercer  son  recours  centre  Simpson  pour  les  dommages  qu'il  pourrait  subir        • 
Cross  J.  The  ques.iohs  #hich  seem  to  me  to  be  involved  in  the  case  are : 
Were  the  bottles  lawfully  sdd  and  delivered  ^  Did  the  collector  conform  to 
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.simpton  *  ui.  The  fourth  paragraph  of  scot.  13  of  the  Dominion  Statute  31  Vict,  pap  6,  eon- 
Yuiie  ?t  «i  ^  tuina  the  proviaion  of  the  cuatoma  law  applicable  to  thia  oaae.  It  ia  to  the  effect 
that  in  case  of  non-entry  and  non-payment  of  duty,  the  goods  may  be  convoyed 
to  the  oustoma  warehojuse,  and  if  not  duly  entered  within  one  month  thereafter, 
and  charges  paid,  they  are  to  be  'eoH  by  public  auction,  and  the  aarplus  of 
their  proceeds,  if  any,  after  deducting  duty  and  charges,  paid  over  to  tho 
owner.  ,,  . 

The  goods    in  question  never  were   taken  to  the   customs    warehouro  as 

required  by  the  statute.     Had  they  been  so,  and  properly  advertised  for  sale,  it 

^^^  would  have  been  competent  for  the  proprietor  at  ony  time  within  the  month  of 

^      their  removal  thither,  to  have  relieved  them  from  liability  to  sale  by  making 

proper  entry  thereof  and  paying  charges.     He  was  entitled  to  have  the  goods 

there  as  a  condition  precedent  to  their  sale ;  intending  purchosors  might  have 

-  viewed  them  there,  and  in  consequence  enhanced  the  proceeds  by  higher  bids 
•        in  case  they  had  to  be  sold,  and  up  to  a  month  af\er  their  removal  there  the 

owner  \va8  always  in  time  to  make  entry  of  them  and  pay  oharjiea.    Uuloss  the 

goods  were  in  tbe  Custom  House,  the  provision  of  the.stotute  giving  the  collector 

power  of  sjile,  did  not  apply"}  he  had  not  jurisdiction  and  could  not  confer  jtitle. 

Any  individualaction  on  his  part  not  in  conformity  to  law  wasofuoavail.    It  was 

the  law  and  not  the  collector  that  could  give  title,  and  without  compliance  with 

,  '       its  terms  no  title  was  conveyed.     The  observance  of  the  prescribed  formalities  is 

^  in  the  interes^of  aU  concerned,  more  especially  of  the  owner,  whose  rights  are 

'       i         forfeited  if  the  statu^  is  conformed  to,  but  only  by  the  law  as  it  exists, being  put 

in  operation  against  him.    In  such  cases  nothing  can  be  taken  for  granted.    The 

purchaser  takes  his  title  under  the  statute,  and  must  justify  it  by  the  force  of 

—  the  statute.  If  its  terms  have  not  been  conformed  to,  the  property  in  the  goods 
will  not  pass  to  the  purchaser,  and  the  proprietor  is  in  time  to  save  his  rights  by 
making  his  entry,  otherwise  it  might  be  contended  that  a  collector  could  sell  an 
importer's  goods  where  and  as  he  pleasedi    There  was  besides  in  this  case  no 

^  valid  delivery,  nor  could  there  be  under  a  sale  which  was  a  nullity.  Moria 
having  become  responsible  for  the  goods  to  t>lie  holder  of  the  warehouse  receipt, 
has  the  same  interest  in  contesting  the  demand  as  the  owner. 

1  think  the  bottles  were  not  lawfiilly  sold ;  that  the  collector  did  not  conform 

tj  the  requirements  of  the  stjitute  so  as  to  confer  a  valid  title  on  Mercier  or 

Yuile  &  Uo.  ;  that  it  was  not  competent  for  him  to  sell  goods  without  having 

thein  in  possession  and  conforming  to  the  requirements  of  the  law  in  that  behalf; 

'     and  lastly,  that  no  actual  delivery  of  the  goods  ever  took  places  °^ 

The  present  is  not  a  case  of  claiming  a  forfeiture  ''l^r  any  cause  df  the  specific 
causes  6f  forfeiture  mentioned  in  the  statute,  nor  is  the  proceeding  onffi-for 
forfeiture.  The  goods  in  question  remained  liable  to  the  payment  of  di|fy  anthto  ; 
seiaure  for  infraction  of  the  ouAtoms  laws ;  the  customs  authorities  do  not  lose 
their  recourse  although  they  fail  in  enforcing  an  inapplicable  remedy,  but  it 
.  appears  that  a  customs  entry  of  the  goods  has  bcen\made  poaiierior  to  the 
alleged  sale,  so  that  their  position  may  now  be  altered.^  Had  the  oustopig 
authoritfes  exercised  diligence  when  the  goods  were  landed,  the  controversy 
that  has  arisen  in  thia  oaae  oonld  not  have  oaeurrftH.     Wh«^ 
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A  Co.  ^       ■°"  dismissing  the  action  of  Yuild      ' 

Jugcm^t  doU  Cour  Sup^Houre  renvers^.    Monk  et  Ramsay,  J  J,  dis^^^^^^^ 
C;  ^  fireo^„o«,  pour  I'appelant,  W.  B.  Simpson. 
-J^  2>«ranrf,  pour  l'appeli,nt,  L.  E.  Morin.  r^ 

i><>«^,^.«/r..  /fo«,^^,  i/^^  ^  HW^er,  pour  le^Intim^,. 


StJPERIOR  COURT,  1878.  ^ 

;^  -         -  MONTREAL,  30th  SEPTEMBER.  1878  '^ ^ 

Coram  Rainvillb,  Jr 

No.  1627.  , 

TA.  G'ranrf  Tn^nA-  i?a//«.,  Con^pany  of  Canada^,,  The  Citizens^  Insurance 

Company. 

Mid  Comi)w,y.,.«,d,  to  default  thereof  that  thSSl^?^*  !^'  '**''*  *""  *'  *«»  *»• 

Which  th,^«,d  L.w.;tSLSi  .S^i'SSb'S/r  "k  '"■^'  •^''  •»"  "^^ 
thing  whitwever,  done  or  coSTor  Z^  ♦  ^  »>/  WMon  of  u>r  «rt,  matter  or 

'•^^-•""•"'•'•••aldemplo^eS  Siforr;S^i".^fr^       *^"'^"*  •*"*'»^«'  «-' 

^  5J:- '*«'»'''•«•«  whl.e\ewertoI„„^'Sf^?KllHTT!f'^''«'^ 

««*"'"•*  ««>»r«K)x.  neither  of  whieh  he  nJtoM^„«^ 

hi.i»t«nlh«l„ch.the«oBey.MthelpIo"SS^'tL*r!:'"«"'*«"^^^^^   O" 
Hwj>:-(FonowHi»»Mitor««i  r  .—    «,       ""J""/*"  ■"•fM.  had  dtaippetred. 

had  been  pw^d  la  the  pnUt  ILTi^^nM  .t^Tu?*'*** '  ""^  «'«"  «'•«'•« 

j  i-oDer.  to  Tiew  of  the  ^JSZ^n^n^ty^   ^  '?'"*•-  **  •«>«»'«Mo«  of  the 

ndlere  them  under  Art..  Ma  «d  IW  cfT^'  ^  "•"' '  "'*"'*"»•  "«»*  -  *»»1* 

David  Fanlkne^  ^TI  ralo^lT'T  .T^ "'^  ^'  ^^'"^^  «*"»»i««" 

p.r«no«.eUoment,  F.alkner%u    „a  c  I^^^^^  ^T 

le  montant  &  la  BanniiA  ,l«  m««.  a  i  ,,  "*"1"®  °«  •^A489.25  dont  il  toaoha* 
tion  da  «4l  1  fiK  1  "^  ;  Montreal,  qu'il  n'a  p»,  remis  oettd  wmme  k  I'exMD- 
uon  de  941 1 .65,  laiasant  one  balance  de  822  077  A^t.  -i  ^.      """"•"  »  '  «'wp- 

A  cette  aotiOD  la  d^fenderesse  a  plaid<$  au'en  effet  F«rtiir«*.      •*  ' 
tomme  de  la  BanquA  aa'll  I'.  ♦.«„.»!  ^j  Faiilkner  arait  regu  dette  .  - 

i.^_—  J       I  "  °''°^'  *<?  "  ^*  traoBnort^  dana  im  «pmirt«mout  dcatinjt  JL  — . /— 
"«"WniaB8  res  bureaux  de  la  4emand««H-;.    "."-i  ^'f^'"'*^'^  *»*•"*  ^wnf— 


^.■....b.^„,..i;-;sL"-;;.;,?:rrt'^js^ 
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I?  ■'■'.■ 


S3?w;yo?.''  I***  «pparte«.cnt,  cctte  place  '^taht  auui  »&re  qu'aucune  autre  dans  le  dit 

OtUtMiM.  Co.  '""*°"'  '^^  ^'""*  ""«"' '"  P'»ce  oA  ii  BTuit  I'habltudp  depuMi  longUmps  de  placer  le& 

somnics  par  lui  reyues  conjme  phic-mnitre,  at  ce  A  Ja  ^nnaissance^'de  ta  deman- 

•  dercsse ;— Que  par  les  usugcset  Ics  rtWIepients  dc  la  deinondercsse  le  dit  Faulkner 

«vait  droit  i^  un  certui n  temps  an  imlicu  dujour  pour  prendrp  son  lunch,  ct  que  le 

,  dit  jour  apres  avoir  aii.si  plac^  le  dit  .arKcnt  il  a  laishd  son  bureau  pour  aller 

prendre  son  lunch,  apres  avoir  fcrnid  a  W  la  poVt«  de  too  dit.bure'au  :'i,u'A  son 

retour  bpr^  une  absence  nSsei  courte  ilfftrouve  la  porte  de  son  bpreau  ddbarr^e 

et  que  snr  son  argent  une  sonin>^  dp.  «22,077  avait  dt6  v.orde  ;  que  le  no^me 

Faulkner  a  a^j^j^ns  les  circonstarices  avoc  tqute  h  pi  udefice  n«ces8»ire,"ct  que  si 

-       .  la  demandcressc  a  subi  une  perte,  e'ost  par  ffuite  de  su  faute  en  ne  lui  fournisia^i 

pas  une  salaniandre  ou  une  pln'ce  hftre  pour  d«?poscr  les  deniershu'il  poUvait  avoir 

en  mains.  '.'.*• 

■^  "^^f®  .^*««P*i<>n  la  deniand9res8e  a  r<?pondu  sp^ciafement  que  le  noniratf 

Faulkner  n'avait  pas  suivi  les  roglep.cnts'de  la  dSi«p:igni6  .^  qu'il  avail  agi  im- 

prudemmeot^n  laissantune  sommeaussi  oonsid^niblo  dans  son  appdrtement: 

"  qu'il  avait  h  sa"  dispositbo  une  boite  e»  m^fal  oh-  il  aurait  pu  ddposer  cc|te 

somme,  qu'il  avait  do'Ps  uii  pupitrc  avctf  des  tiroirs  ferniant  a  clef  oik Itatfrait 

-pu  la  ^ettre,  #  qu'eufin  il  y  avail  dans  la -bfitisse  arte  voute  de  sflret^  oA  il 

>tait  oblige  dedeposer.les  sommes  qu'jl  r^evpit.  .      ' 

!         Sut  la  eontestation  ainsi  liee  le|  parties  allerent  S  renqu6te  apres  avoir  fait  de» 

admiasiow  des  fails  iJrincipaus  jusqu'au  temps  dii. vol  al%ue. 

,  La4)reuve  dela  dt5fenderesse.con8i8te.principalemcnl  dansla  d^po'sitiottde'    I 

.      Faulkner  qui,  commfe  on  peut  bien  le  prdvoii",  <«tabKt  les  fails  tel»qu'il  les'  a     J 

^    '         "contesd'abord,  c'e8t-a-dire^u'ilaet<siavictime^'Bn.voir  .    ■  • 

■     )    %\     .I^a ^emanderesse  de  son, cote  a  ^tabli  les^fajte  qu'elle  ii  alldgu^s  dans  sa. 
/  r^pon^  speciahe,  c'est-a^dire  qu'il  y  avait  dans  Pirppai-teiacBt^de  Faulkner  un 
.  Vpitre  fermant  a  clefj.qu^l  dvalttl'son  usag^  exclusif  une  bpite  en  nfttal  asses 
forte,  ei  I'exislence  de  la- voute  de1,Qrete  dans  la  bfitisse  occupde/par  la  denmo- 
'  deresse.     Un  l^es  temoins  constat*  que  Faulkner  avail  la  olef  de  cette  boite,  et 
^  •'     qu'il  ne  la  lui  a>  remise  qu'apres  avoir  et<S  d^charge.     El  un  autre  dtablit  qii'il . 
aurait  fallu  dix  4  quinw  minutes  pour  ouvrir  cette  boite  par  force,  et  queida  ne 
pouvait  se  faire  qu'en  fiiisant  bbaucoup  de  bruit.         '  v     *^ 

•  Jels  sont  les  fails -de  la  cause.   "  '' 

^;  EtabKssons  d'abord  la  position  legale  des  parties.     .  ♦^  ^^  J"  Ji 

A  quoi  la  ddfenderesse  s'est-ellei^oblig^  par  sa  police  1  A-t-elle  garaoti  seule- 
ment  la  fiddlitd,  I'h'onnetete  de  Faulkner  ?  Ou  bich  *a-t-<jlle  garanti  en  outso  ses 
fails,  ses  fautes  ?    ,  .        *-  - 

Voyons  lea  ternfes  du  central.  EUe  garantit  que  "  the  said  em/)l^<>  shall 
honestly,  diligently  and  fjiithfully  dispharge  and  transact  the  duties  devolving 

"1^"  '>••" "ntl  shaU  faithfuHy  account  Tor,  and  pay  over,  to  the  said  Railway 

Company  all  such  moneys.' as^e,  the  said  employee,  shall  receive  for  or  from 

the  said  Company And  i^  default  thereof  th^t  the^aid  Company,  (defend- 
ant) shall  indemnify  t}ie  said  Railway  CompAy  against  allloss  knd  damage, 
costs  and  expenses,  which  the  said  Railway  Company  shall  sustain  or  fncur  by 


■\ 
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lia  «dd  emplojnkent,  Ad /or   (inndTrank 
h  indemnify  tbetaid  Railway   *^'^yc«- 

'tauamlM.oay 


1)6  done  by  the  said  employe*,  in  or'arising^jy, 
wUeh  the  said  employee  ahaU  be  UabkMyi 
t^onpany.''  ,  ,  "  ., 

l^d«fe^cre<»eautermedeoe  contra  «o„„e  caution  da 

, .  ««.»  Bile  r6pond  <loDO-de  ses.faitg  et  fautes,  soit  par  commission  ou  omission 
«BS8.b,on  que  desa  fidelity.  Or  quelle  est  jaresponsabilKdde  Faulkner?  EUe 
est  r^gWe  par  lea  arts.  1072  et  1200  de  noti«  Cod^  Civil        ^ 

Le  d^biteur,  dit  Tart.  1072.,n'est  pa,  tenu  de  payer  lei  dbm*^ages  ft  intertts. 
Ic^tie  IWcution  de  robligi.tion  est  caus^  par  casfortuit  ou  forc^  maC  ' 

\^"^ir;Z^'^ ""^  fi»{t  I'objet  de-robligkion,  dit" 

.r!"i3f.    '  ^"  •  .**"  **"*'  >>'»M"'«lq«''»«t'e  cause  la  livraison  el  devient 

unpAsible  «im.  lefait  ou  ta/d«/e  rf„  rf«6rt«,r,  I'obUgation  est  ^Jteini Le 

debiteur  est  tenu  de.prauver  le  cos  fortuitq^'il  mgde,'*  '      T"  ' 

'  Ulpien  ddinit  le  cad  fortuit  -.fortuitSs  casus  quos  nullum  humanum  iravideri  ' 
|«)«sMe8.^venemeDt8qu:aucune;,rMrf^ceAtmai,M!n«.^ett^^ 

y««'b«enentendu,ditI)^molomhe,,iueled^biteijrBe8etrouved<5cH*rg6 
de  tout..r^ponsab.l,t<r  H  raison  de  U  force  majeure  ou  du  cas  fortuk  buW  ^ 
tant  quo_    ^Vefl.ment  n'a  pas  4t4  pHcide,  accompaghi  ou  suivi  dJ^uelque    > 
Maute  q«,  lu,  soit  imputable."    Bemolombe,  Oblig.  T  1 ,  No  660    ^^^  "*"''% 

JWf  V'^T"!"**  **•*""  ^"'*"'*«-  le-^-'Bont  pareux-mSmesiexclusifi 
dune  fauteou  d> fait^mputable  au debketir,  tel  que  lefeu  du ciel.  Iatemp6to. 
les  mondi^tions,  la  guejre,  etc.  '  ;  t,       /*^-l. 

^Et^n6ralement-quant  4oeux-la;il  sufft  ««  a^bitetf r  de  fournir  la  i>.«uve  " 

l\\^vZ  "^"*"^'"*'  ^''"'''  »5peraleme«t  .facile,  pour  6tre  lib^„S  S«  w^- ' 

-•Maisileat  d'autres  ev^oements,  continue  Detioloiqbe,  qui  Uyent  amr^* 

galement  pour  cause  soit  un  ^  fortuit,  «.it  «nefi«teou  IfMmZ.  . 

La-mort,  par  ezepiple,  oja  le  ro<  oU  rineendie.  • .  *         "  T    '  :  ^  ^    - 

^'^^tluilr?''"'''^"-^*'^ 

jemtu^  de  1.  chose,  et  qu'aucune  faute  ni  aucun  fait  de  s,  part  n^a  iu  W^     ; 

duiro  le  sinistra  dans  lequel  elle  a^ri  ?  .      •  ™  *^^  ,   . 

Colmetde  Sunterra  sentient  I'opinion  qu'U  auffiw  au  dfcur  de  brtiu^r  le  "^ 
fe. .  Uv^Jnement:  et  si  le  cf^ancier  alfegne  que  cet^v^neinent  a  A^  ^  pi,  io>  ' 
ftj^^laftuledud^biteurc'est  lu^,uidbit  fiilla  p^uVe  ^e^^lSe  ;, 

"  iL^lf  ""'"  T"'  «"•*'»"«■»-•''"  «"»»  d^idtir  en  Principe  qu^  o'^Mui  de  ' 
fortnit,  e$t  amvi  sant  »a  faute  i^t  tans  ion  fait.  ,     •  '   ' 

^^iJ^"^'"^"^'  "^  '"^*°"  d'Acmcnt«..ao  wuwicnMtw  liberaU,ir«, 
«irt6diatenieirt,  par  euxmfimes  et  pw  eux  seuls :  pi^cis^mtot,  pMtsequ'ila  no, 

■  ■      ■     /         .  .    ,  ■  .:  ■    ■"    \  "     t  ■  ■         .    ■       -  •■' 

iiiii-/_._ji — _:^i_,::,, — , — (:.:,_^^___ — _„l_l___^j_:-__ — .^c — -;— ^^^:    .  :v^-"  .  ,-^:     ,,;-;^---— ~^ — ^-:-j~ — : — 
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sont  pom   par  eux-n.emes  et  par  eux  seals,  exolusife  d?  toute'faute  ou  de  to.t 

".Ms"*;-'     j'**'*"^*'*'   ^>'*-»'P'Wc>"rquoIcd6bUcurneprouvera,pterex- 
Sr    '  '*"'  "^''^"*"'"  P"  '"  P*".*  '^'^ '»  «•>"««  «"  ««  »>o>-n»nt  A  dire : 

"  En  supposant  tofime  un  vol  avcc  violence,  encrfl-e  faftdrait-il  na^UprouvfitV 
caracteres  de  cette  violence  et  qu'il  n'a  pu  y  rdsiMcr.  T    ^ 

"  A  Pl>'»  forte  rahon,  s'il  s'agissait  d'uno  simple  »o,Atrd^p,  U  pnsuve  des 
c.rcon8tat,ees  dans  le.quelles  ello  a  eu  lieu,  dcvruit-ellc  fiM-e  fourftie  par  jii 
^^      Contra  furtum,  disait  Averani,  in  g,u>  nulla  viradhibetur,  a  diligenle 
pat^e  fumihasproecavere potest.     Raro  tine  mdU nostra  accidif.^ 
'  L  observation  est  trds  v«e!  Et  il  fau#,a^^tainen,ent  quile  ,d^biteur 

fturmsse  des  expl.cat.onH,  3'il  avait  ^/«cf  V^Ao^e  od  elle  devailn^^en  lieu  J 
■      -mZ^!'^'       ""''  ^-f^siin^prude^e^t  ea^,^  aux^ntreprise^a,  ^A 

/     I)emoloinbe,Oblig,,  T.  5,  No.  7056  769.  ^         *    >       \        ^'  >) 

■\"^l't^^^''^^^^"^,<V^i  par  eu,.n,emefl  n'excluent' pas  to„te  . 

,^  5»^^dc  faute.    Par  ewnlple,  une  chose  est  enlev^e  par  des  vdeurs.....  Si 

/  ^^  d  un  cottf  on  pent  pr^sji^er  que  cela  est  arriv.tf  par  cas  fortuit  et  /oroe  majeure. 

on  peut  pr&umer  atfssi  qu'une  faute  persondcllo  n>  est  demeuree  6traqg6re. 

.<      "*r   rtir^r  ""  '^^^•''"  •^•'  •''  '^''''  ^'""^g-^'  q'^'elle  •  ^t^  voice, 
^^  ppur  etre  H^.     II  doit  prouver  <|tt'il  n'j  a  eu  aucune  nigUg^ce  de  sa  part : 

'  ..V   ,  f!^'*'  «"''«»»«"  J««.  »'"•  <*««  /"-ettrc  faite,  Vivinement  tit  riputi  ca$ 
jortm et  purgi  de  toute  prisomption  de  fraude" 

'afombiepe,  Oblig.  T.  1,  p.  537  sur  I'art.  1148,  No.  16.  — -^^^^ 

est  d'apres  cette  doctrine  que  j'ai  d^cid^  la  cause  de  Souliere  vs.  Lazarus, 
rappprt^  au  L.  C.  J.,  vol.  21,  p.  104. 

Dans  cette  affaire,  j'ai  donne  gain  de  cause  au  ^dfendeur  qui  ^tait  un  ddposi- 
taire  commo  prfiteur  sur  gages,  parce  qu'il  a  i^rouv^  qu'il  avait  gard^  les  objeis 
avec  tout  le  So.n  d'un  bon  pere  de  famille,  et  que  le  vol  avait  eu  lieu  dans  des  cir. 
Constances  quaucme  prudence  humaine  ne  pouvait  privdir.  ' / 

C'est  encore  d'apres  les  memes  principes  qu'a  4t6  ddcid^  la  cause  de  Martii/ 
vs.  Oiavel  par  les  tribunauz  du  pays  et  mSme  par  le  ConseirPriv^. 

D'a>es  I'expos^  de  ces  principis  il  eat  facile  de  conclure  que  U  procedure  en 
cette  cause  est  parfaitementr^guliere,  et  que I'objection  de  la'dffeiideresse  quel, 
demanderesse  a  Voulu  ref^it*  son  action  par  ba  reponse  sp^jiale  en  difeuant  des  - 
faitade  negligence  de  la  part  de  Faulkner,  faits  qui  auraient  du  Sire  all<Seu<<5 
dans  la  declaration,  e^t  mal  fondle.  Poutquoi,  en  effet,  la  demanderesse  await- 
elle  r^pondu  d  avance  i  une  exception  qu'on  n'aurait  peut-gtie  pas  produite  ? 

II  incombait  done  &  la  d^fenderesse  de  prouver  que  la  sumnie  en  question  avait 
it6  vol^e  et  que  le  vol  avait  eu  lieu  sans  la  faute  de  Faulkner.  ' 

Pour  etablirce  vol  k  dtfenderesse  n'a  que  le  t^moignage  die  Faulkner  qui 

nestpa^un  t^moin  incompetent,  mais  qui  est  grandement  interesse  dans  la 

«ausc,  puisque  la  d^fendei^sse  a  un  reooars  centre  lui  si  die  est  condamnde.  8oa 

,  int<5ret  n'est,  d  aprds  I'art.  252  C.  P,  un«  cause  de  reproche  que  relativement  au 

^Jlg^de  cr«sanc<^  q^'pn  doil  nnnnHnr  A  »oo-4enwig<mgfr-  Je  ^ui,  Jouc  appart- 
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avaat  4  m  h:.~«.'»-  "  """'  d'dnonccr  le  fa  t  d'un  faomme 

prudenoo  de  P«ln«r  ^""T  ff-^^V".  ""  «"*  J'*"**"*"*  ««  W  ^it  voir  rim- 
^. -BefAwnc,  Q.C.,  oounael. 
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Ab^tt,  Tait,  Wother^&  Abbott,  for  dekuLui 
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A'--  IbHION,  C.X,  M0«K,  J.,  B.M^^,  J.,  T,88«B,  J.,  (itbss,  j; 
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WILLIAM  RHIND,  m  yiw/.,  ;     V 
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wrap  Iron,  which  warohou«o  re<;eipt  was  (hen  and  there  signed  by  the  said 
aotcndantfl,  notinj^  as  obove.  ' 

That  on  the  27th  NoTenibor,  1873,  the  said  defendants,  acting  through  fheir 
president  as  above,   acknowledged,   by   another    warehouse  receipt,  to  htfte 
received  600  tons  of  No.  1  railroad  wrought  iron  scrap,  deliverable  only  m 
production  of  ihc  said.receipt,  endorsed  by  the  said  Johu  McDougall,  whi«h 
receipt  was  then  and  there  signed  by  the  said  defendants  and  delivered  over  to 
the  said  John  McDougall. 
That  on  the  26th  June,  1874,  the  md  defendants  acknowledged,  by  anotler 
-warehouse  receipt,  to  have  received  150  tons  Moisic  blooms,  deliverable  only  on 
production  of  the  said  warehouse  rec.  ipt,  duly  endorsed  by  Win.    Markhnd 
Wolson,  who  then  and.there  endorsed  the  said  receipt,  for  value  received,  ind 
delivered  it,  duly  signed  by  the  defendants,  acting  through  J.  M.  Roberts,  tkeir 
secretary,  and  endorsed  by  the  said  Win.  Markland  Molson,  to  the  said  Jofin^ 
McDougall.  0 

That  on  the  15fh  September,  1874,  the  said  defendants  acknowledged,  by 
another  warehouse  receipt,  to  have  received  100  tons  Moisic  bars,  deliverible 
onlyon  production  of  the  said  warehouse  receipt,  endorsed  by  the  said  Ma 
McDougall,  which  was  then  and  there  signed  by  the  defendants  through  the 
said  J.  M.  fioberts,  their  secretary,  and  delivered  over  ta  the  said  John  Mo- 
Dougill.  .  • 

That  on  the' 10th  Oct.,  1874,  the  said  defendanis  acknowledged,  by  akther 
warehouse  receipt,  to  have  received  100  tons  Moisic  iron  bars,  deliverable  oaly 
on  production  of  the  warehouse  receipt,  endorsed  by  the  said  John  McDougall,' 
which  warehouse  receipt  was  then  and  there  signed  by  the  defendants  through 
their  said  secretary  and  delivered  over  to  the  said  John  McDougall. 

That  afterwards  the  said  warehouse  receipts  were,  for  value  received,  trans- 
ferred to  the  said  plaintiffj  by  the  endorsement  of  the  said  John  McDougall, 
and  the  plaintiff,  in  crd^rto  obtain  actual  possession  from  the  said  defen- 
,  daiifts,  presented  and  produce*!  tho  sirid  warehouse  reAjipts,  duly  endorsed  by  the 
«"aid  John  McDougall,  to  th^said  defendants,  and  offered  to  surrender  them  on 
the  delivery,  of  the' several  quantities  of  irop  therein  mentioned,  which  the  said 
defendants  refused  to  do. 

That  the  suid  divers  quantities  an*  diescriptions  of  iron  are  of  the  value 
togetl^f  the  sum  of  $29;500;  that  the  plaintiff  is  entitled  to  obtain  posse*^ 
sion^f  the  said  iron  under  the  authority  of  the  Court,  by  means  of  a  writ  of 
taisie  revendiiation.  Wherefore  the  plaintiff  prayed  that  the  said  iron  be  seised,  * 
revendiqui,  and  placed  in  the  possession  of  the  plaintiff,  and  that  in  case  the 
plaintiff  should  not  be  put  in  .possession  of  ^the  said  iron,  the  defendants  be  con- 
demned to  p«y  thiAmn  of  $29,500  with  "interest  and  costs.      .  ^      . 

The  ^Jols^c^^^TO^apany  pleaded  an  ^ceptton  d  fa/or««7  alleging :  1. 
Thatii-Ava^^j^j^^  the  writ  or  declaration  where  the  principal  phoeof 

^MMMlt         2-  '•'''"J  '*  ^^  no*  •?!*««'  tbat  th«  declaration 
had  been  serve^ra^^B  defendants.  ■    . 

The  appellaht  called  upon  the  defendants  to  plead  to  the  merits,*  before  tn- 
swering  the  exception  ^  h/orme,  which  wua  in.  duo  tiia»  ariawefaJ  pinW'' 
ally. 
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tf.J^*!.'*!*'  Company,  pleading  under  article  131  of  the  GPP  ,'a.u  . 
w«  dofondanta  never  wnrA  ..rok^  ,       .  ^'  ^-  ^i   ••'<^  that 

negotiable  warehouL  2^0^.077"'.';'"°"''  "'^ ""'  '"  ""^  •^''^•"«»  «■'« 

i..trument..„.r«rnTrweL;i  ;!rT  '"'  '"^  '*«"'  »*"«  ^  »»«« 
o-t  value,  and  nu^reri,  olr  I^  ^^''^'f  ^^  ^  '«'''' "'«'"'  MoDougJl  with- 
tbe  plain  iff  wl"o  i  onW.      ,!  I  "^"  °"«'^*  **»  '''°"8»'»  i"  t^t.  name  of 

-id  John  McDou^rZ'edfLm  ttrV''*'"^ ''"'"•  ^'•"^  *•>« 

«g«inHt  them  waa  n,nr«  .!.«        !?'P  V  •      ^  '°*'*'*"'*  °'  *''■'•»  which  lie  had 

Awf„.i;:eZed";::tirof  :^^^^^^^  «'•  '^e^-^- 

the  defendants;  tharTe  iron  iiat^'b^The'd^^^^^^^  *'""»  "P  *« 

_     in  .aid  receipts.     Then  follows  a  difZZ  tu   \l^^l^         """  "*""""*** 

>   •  general  deni.il  "^  "^    ''     ^''"  ?'**"  *"  answered  by 

-  only  f«  .,,ioh  .h,  p,.i,.5,  b.d  ;';'r:™t:'.:r  l^r r'^TK*: 

ulalntlff-  ♦!.>.     •         .  ""''  *»  ^gw'Lhfld^been  preceded^ 
l.-n.m,  t..e  seisure  is  id  uccordance^th  titis^^i^iiXouI 


(warehouse 'receipts)  which 
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proved  themsolven,  and  (hoM  titiM  agree  with  ihe  deioriptiona  oooUinitdf .  in  th« 
affidavit,  in  the  writ,  in  the  declaration,  in  the  jyroch-verbul  of  aciiure  and  ia 
the  return  of  the  bailiif  on  the  writ.  If  theae  were  rnsufEoicnt,  the  Exception 
ikla/ornifi  should  have  been  dinntisaed,  and  tlie  plaintiff  called  upon  to  oompleU 
by  oral  testimonj,  a  thioj?  which  may  be  ordered  atill  by  the  judgment  of  this 
Court. 

The  appellant  thercfdre  respectfully  contends  that  the  judgment  Appealed 
from  ought  to  be  IreverHed  and  judfl;mcnt  entered  in-hia  favor  on  the  merits  of 
the  onae.. 

KtrrA  Carter,  for  respondent :— The  learned  Judge,  in  giving  hiH  judgment, 
restricted  himself  entirely  to  tlio  questions  raised  by  the  (xception  a  la  form, 
and  he  held  that  there  was  no  proof  whatsoever  of  service  of  the  copy  of  the 
declaration  upon  the  defendant ;  and  the  con$idiraM$  of  the  ju$ipD«nt  ore  as 
follov»r — -^-— —  —,_-:-.--■.— ^- — p -=——-.  -^-- 

"  Considering  that  neither  by  the  r§tnr^  of  the  bailiff  charged  with  th^ 
"  service  of  process  of  rcvendication  in  tJusJoause  ijuued,  nor  by  any  other  tvi- 
"  denoe  of  record,  "docs  it  appear  that  tl^o 'defendant  was  ift-any  manner  served. 
"  with  a  copy  of  the  plaintiff's  deelaratio^  as  required.by-  law,  doth  dismiss  the 
♦•  plaintiff's  action  with  cajts."  ) 

Article  830  of  our  Code,  wliioh  regulates  ^the  servioi  of 'the  dtio|(j(ation  in 
fluoh  case,  provides :  ''\^''     -     •        ^ 

"As  'regards  the  doclaratidn,  it  may  either  be  served  at  the  same  time  with 
"  the  writ  or  within  the  three  days  which  follow  the  seisure,  by  leaving  a  copy 
"  thereof  either  with  the  defendant  or  at  the  ProthonoUry's  or  clerk's  office." 

It  is  evident  here  that  under  this  article  the  service  is  required  to  be  made 
by  a  bailiff.  A  return  of  service  must  in  all  eases  be  made  either  by  «  bailiff 
or  upon  oath  by  the  party  serving.  And  article  74  seenu  to  anticipate  that 
bailifi  alone  have  the  right  of^making  services. 

Article  48  provides—"  that  all  writs  of  summons  are  directed  to  any  bailiff 
"  of  the  Superior  Court,  commanding  him  to  summon  the  defendant  to  appear 
"  beforiB  the  Court  on  the' day  and  at  the  place  therein  stated,"  with  the  excep- 
tions the)»inafler  mentioned,  within  which  the  present  case  does  not  come.    , 

The  only  person,  therefore,  who  can  show  that  the  defendant  hiu  been  sum* 
moned  is  .the  byliff  by  bis  return  of  service. 

Article  56  says :  "  Service  is  effected  by  leaving  with  the  defendant  a  copy 
"  of  the  wilt  of  summons,  and  of  the  declaration,  if  there  is  one. " 

Articl  850  malces  use  of  the  word  "  served,"  and  also  the  word  "  leaving," 
which  shows  conclusively^  that,  with  respect  to  service  at  the  Prothonotary's 
office,  it  is  to  be  effected  in  the  same  manner  as  if  it  was  made  personally  on  the 
defendant,  or  at  his'  domicile,  consequently,  in  order  to  show  that  a  writ  is' 
served,  the  return  of  service  must  be  complete,  and  be  under  the  oath  of  offioe 
of  the  bailiff. 

In  this  instance  it  is  attempted  to  supply  the  defective  return  by  producing 
the  Prothonotary's  certificate;  but  the  Prothonotary  has  no  mor«  right  to  prove 
such  a  fact  by  his  certificate  than  any  other  individoal  The  only  proof  that 
■canbemadeof  that  fact  ia  by  tha  return  nf^rwi^n         ^v 
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be  held  «  eoll.t<,ra7  l^kfZrZl'J    TV  ''  •""  ''^"  '"'"^•^  ''^'  '<> 
the  oxoeptlon  of  No    2     nII.H    ^^T    "'^  "*'*'"  P'«-'-«'y -ot- with 

rclly  McDou«,llVrro„  de^ld  niH^^IZ '•"'  T^'"*  ^^  "''"'  ^'"'»^»  »" 
to  .how  th.t  William  LCm  7      V        """  '™"  Company,  .nd  nothing 

«;\:::^:;srh.  br'^"^-  --^K^.- r:i^^^^^^ 

pledge  for  a  LJCJlrZ,  *«rebou«e  recoipte  shall  not  be  held  in 

which  irworit^il^'r  ""  -ntha  from  th.  date  on  which  the  bill  fo 
proviaionaof^r  :„fc^  *'T"''  '»  '-'«»  -PP^-r  that  the 

giving  a  warehouse  S)t  It  V     ^  ^  *  ^""^  "  *'"*'»«•'»«  «'«■■.  <>' 

ofa  bill  which nru?Ji  b  i:;r:r. t;^^^^^^^  ''':''^  ^"^"^^ 

ever  to  .h«w  in  .hia  caae  that  McDou^r  he  Sluff's  Iv  '"  "''*'""«'"'•»•»■ 
who  disbotonted  the  bill.  There  ia  nothin     "^      !  *■'"■'  '"'  *''®  P"'y 

"  t:*-  ^'^  r"«  °''^"  -ata'u'rX'"!""  •"  '^""'^ 
»p,  ^f  .be  iilTj'.L'^  r«,~  ri'r:"  t  "^ '° "» •^''  «■•'  • 

»«ipi;  .i»rr.S".'^  '^"r^'^'''*"''  "*»ri«y»s".....i., 

lb.  r.«ipt.".d  Iki  t;-S    .      "°"  """^  ""  ""'  *• '"»  ■'*«i'»'e<l  i» 
MeDoogSl'  '.'^ ''"'»^""' «"'"»' "Sfeb-J  •««,.  pLbtUr  .or  to 

W5,  .b,ti^  ,ir.i™d.XT:^«^tr:2.tr  r  *^'^' 

rne  oliiiimB  to  Ee  tht>  nnnaS^i^*.*:..  js._  .J^    '.  ""'• 


IDll 

HUad. 


>^,  .ud  ...,>  u  .u^-,  ir^-^z  z  a:r,::,;;^ 
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wUloh  appear,  at  hut  foor  of  thom,  to  ham  boen  JH?«n  aa  oolUteral  rwoaritj. 
One  whnesa  waa  Moiuioed  to  oatubliah  the  value  of  the  iroD  mentioned  in  tU 
warehouae  rccoifHa.  li^  ,        ••        '*  *^     .  ■ 

IJjion  thi*  evidenco  the  pnrllea  were  heard,  both  on  the  t:rcfj»iwn  d  la  form 
and  00  Iho  meri^^  after  the  reapondcnt  had  taken  up  the  iiMitoi|«p  w  aaai^nee  to 
«  the  inimlvont  Palate  of  the  Moiaio  Iron  Com^ny.  ifv/ 

The  Court  below,  holding  that  under  arliolea  850  and  sfe  t».e  copy  of  the 
declarilion  in  an  notion  in  revciidiciition  mimt  be  •crvcd  by  a  bailiff,  and  that  it 
waa  not  tufficiont  that  #  .-hould  bo  lod>;cd  in  the  oiBc«  by  nny  olh.'r  partyjbat 
by  nn  offlcor  oulhoriMsd  t<^errc  the  writ,  diMiiianed  the  ofction.  The  plaintiff 
hafi  appealed  frnni  thix  Jtt«I|imiont.  j^  », 

Art.  HflO  of  the  Code  of  Civil  Procedure  provide*  ttAjt,  In  onaea  of  mfUliarrU 
before  judgment,  the  doolariitiim  may  be  acrved  ut  tho  same  time  m  the  writ,  or 
hyltnving  a  copy  thereof  at  the  Prnlhrndturff't  offiet  aithin  three  dot/*  afttr 
the  nthure  hn»  been  mrufe,  and  nrt.  868  npplioa  the  proTiaiona  of  art.  850  to 
ooHCB  of  revcndication.  The  miiiic  rule  ia  lnid  <Jown  in  nrt.  804  M  to  the  scrviwj 
.  of  the  decbirntion  in  awm  of  capiat,  although  in  somewhat  different  ternw. 
This  mode  of  gervinjt  tho  declBrati<in  ia  not  ncw.^ 

The  three  artioies  above  referred  to  nre  taken  from  the  ConaoHdated  Statutw, 
ch.  8H,  a.  67.  Under  this  statute  it  worf- formally  decided  by  Mr.  JuHtice 
Monk  in  Raplmcl  &  McDonold,  10  L.  C.  Jurist,  p.  19,  by  Mr.  Justice 
Badgley  in  Brahodi  and  BerReron,  and  by  the  Court  of  Appeals  in  the  same 
case,  10  L.  C.  Jurist,  p.  18  and  p.  117,  that  the  declaration  need  not  bo 
served  by  a  bailiff,  but  that  it  is  sufficient  if  it  be  filed  at  tho  Prothonbtary's  ofBee 
within  the  three  days  after  the  seizure  or  service  of  oopias.  Since  the  Code  Mr. 
Justice  Folctto  held  the  snmc  rule  in  Gaudet  &  i.oUbert^,  1  J^evue  I^'ialc,  p.  ^47, 
»nd  I  am  informed  that  both  Mr.  Justice  Bcrthelot  and  Mr.  Justice  RainviHc 
have  delivered  similar,  judniments  in  two  other  unreported  oaaca.  It  is  true  that 
the  case  of  Brassard  &  TurRcon,  6  Revue  L<JgaIe  p.  123,  decided  by  Mr.  Justice 
Lorangcr,  seems  to  mili^te  agoinst  the  decisions  in  the  other  cases.  The  qnes- 
tion  adjudicated  upon  in  this  last  ci^se  was  not,  however,  the  same  as  the  one 
•Bubmitted  in  the  present  cose,  and  the  majority  of  this  Court  have  no  hesitation 
in  holding  that  the  filing  of  a  copy  of  the  declaration  in  the  Prothonotary's 
office,  was  a  sufficient  service,  both  under  the  terms  of  the^Code  and  the  jurifr 
prudence  which  has  sanctioned  this  practice. 

On  the  merits  we  ore  all  agreed  that  the  action  must  be  dismissed,  as  there  is 
no  evidence  whatsoever  that  the  Moisio  Iron  Company  carried  on  the  businen 
of  warehousemen,  nor  that  the  president  and  ther  secretary  of  the  Company 
were  ever  authorised  to  sign  wurohous<?  receipts  to  pledge  the  Company's  pro- 
perty.    ^      y' 

The  judgment  will,  therefore,  be  confirmed,  but  not  for  the  reosons  assigned  by 
the  Court  below,  but  for  the  following  : 

,-.-«H|p  Court,  &^,  considering  that  the  appellant  in  this  cause  has  not  proved 
that  the  Moisic  Iron^Compony  was  enpged  in  the  callii^  of  warebousekeeper 
when  the  warehouse  receipts  mentioned  in  the  declarationrin  this  cause  were 
given,  nor  that  Wm.  Markland  Molson.  the  president  nf  tt.«  flnmpnnr   ■>.« 
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COURT  OP  REVlEW.n^. 
■       MONTRSAL,  31«t,()cT0BK^  uW 
Corntn  TobraNoi,  J.,  PAPWEAdi  J., 


\ 
ITTI5,  J.\ 


No.  389. 


^  ■"«  ^o«»''«o»  et  «l.,  oonteBtiDg. ;  \         «   '    ' 

m.Uon  of  in.  dMd  by  th«  Court  <h.  jtdl^  ^"•■''  ""'"'»'  '^"^  «»'  "••  «onilr-  ^ 

«oney  nipulated  by  the  deed  to  be  «.  d^  '"™  "^ 

witl'^XultTf  ;?S^^^  -uiBcient.,  compiled 

Tl  fr  "^^^' '  -^-^-^^^^^^  ^^  - 

0.  the  2„^  of  Jaljr,  1878.  cerUin  of  the  creditor  Z  „^  .,  .««i„    ,       * 

"Jgnee  wo.  pen^mWoril,  o^ered.  on  due  J5„  '    j/^^/'H  '  \     *'"' 
wJ..ch  ho  wa,  enjoined  to  make  .  b  H  of  in  on^dTv  L  J"  "'•'"«^' 

«!«>  estate  to  the  in^kent       *■'"''*  ""  «"«  ^'J.  ^  rc-a«,gn  and  «^nvey 

-ii.  -.»vJ  „  J.„  .^„„«,.  ,n.,,  until  ,he  deed  w««  oonfirmed  by  tl  Court 

^■---.v^^-   -     -.--;:^-l '        ■ 


^ 


4 


246 


COURT  OF  REVIKW,  1878. 


¥*" 


In  le  Haichette  or  Judj;e,  the  nssij^nce  was  not  bound  to  re-con vej  the  estate  to  the  insolvent^ 
BoberUon  «t  »i.  ond  could  not  be  legally  compelled  to  do  80.  '^ 

The  Court  were  unanimously  of  opinion  that  the  requirements  of  the  60th 
Section  of  the  Insolvent  Act  were  imperative,  uhd  that  the  assignee , could  not 
reCusc  to  re-convey",  *on  the  ground  that  the  deed  was  not  yet  confirmed  by  the 
Cdurt  or  Judge.  » 

The  judgment  coinpluined  of  Wils  consequently  confirmed.  * 

.. :;'  (,'■■....  ■         .  . . 

Judgment  of  Superior  Court  confirmed.* 

'  JUitc'iH'ister  ii-  Co.,  for  contestants.  .  . 

/>'i«"iV/«»ft  <(•  Co.,  for  the  insolvent. 

-■.      ^-       .  '(8.8.)  ■■>.:■        ;         .-;-'.; 


SUPEllIOR  COURT,  idlB. 

MONTREAL,  4th  NOVEMBER,  1878. 

Coram  Torrance,  J.  ,' 

No.  1072. 

«  I*  S^mes  et  vir  \a.  VoUgny. 

HsLD  :— That  the  coett  on  dilatory  exceptiont,  calling  for  power  of  attorney  from  aAd  leeurity  for 
C08t«  by  plalutifli),  must  abide  tlie  fiotU  judgment  in  tlie  case.  . 

This  was  a  hearing  on  two  dilatory  exceptions  filed  by  the  defendant.  By 
one  Hd  ftsked  for  the  production  of  a  power  of  attorney  from  the  plaintitfs,  and  by 
the  other  be  asked  for  security  for  costs. 

At  the  hearing,  defendant's  counsel  explained  that  the  power  of  attorney  had 
been  produced  and  security  for  costs  given  as  asked*  by  the  exception!.  He 
then  claimed  that  the  plaintiffs  should  be  condemned  to  pay  the  costs  of  these 
exceptions.  •  "    ^ 

Per  Curiam  : — The  settled  |>ractice  of  this  Court  in  sucb  cases  is,  that  the 
costs  shall  abide  t^e  final  judgment  in  the  case.  The  exceptions  are,<4herefore, 
dismissed  ;  the  costs  thereon  to  abide  the  final  judgmept  jn  th|p  cause. 


£[zceptions  dismissed. 


Sethune  &  Bethune,  for  plaintiff. 
A.  Desjardins,  for  defendant. 

(SB.)  .     ./ 


-f- 


V^ 


iC- 


•A  similar  judgment  was  rendered  by  Rainvil^e,  J.,  on  the  6tb' August,  1878,  inrtQ^ttr,. 
tave  R.  Fabre,  insolvent.— Reporter's  note.  '  1^  ^  ^€ 
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COUR  DU  BANCDE  LA  REINE  EN  APPEL.  1878. 

MONTREAL,  21  SEPTEMBRE  1878 

Coram  .Sir  A.  A.  Doaro.,  J.C,  Wo«k;  R.msav,  Caoss  kt  iKssr^a.  JJ. 


No.  11. 


JEAN-BAPTISTE  I/AFLEUR,  it  al., 


■T 


LA  COMPAGNIE  O-ASSUIJANOE  DBS  OITOYlfe^ 


Jnoi : 


APPBIAMTS;' 

•  ■   ■■  Jt!;.: 
xntihm 

deux  «ur.„oe,  oon.ribnen.  .«x'^J»Il^'*:^^r"X'::?  *>  *•""*  ^m^^  >« 

Un  nomm^  Limoges  devait  une  somme  d'cnviron  «q  ftrtrt  . 
le  Prix  d'un  terrain  que  ces  derniers  ravaTeni  veod '      T        "^^     "^  ^^^ 
menc^  des  constructions  «..r  ^n  *       •        "^"'^^^-^ena"-    Limoges  ayant  com- 

Intim^e.  Assurance  des  Gitoyens,  la  prdsente 

I*»  Appelints  appeWrcne  de  oe  jugement 

T  ^  k*.-        '"^""""''S  a  la  Koy^e  Canadienne  pour  $1,000 
Ley)fiti«ses  assures  valaient  environ  «4  000 

TBE  CITIZENS  INStTRANCE  AND  INVESTMENT  COMPANY  ' 


Shout  Risk  Receipt. 


No.  721. 

*® 

Received  from  Xavier  Limoges  Esn  \  ^""'"l!'  ^^^'^^"S^*'  ^^^-^  '.. 
premiui  of  assurance  against  ril^l  t"  ""  K  '  ^"  '^"•"'  ''«•"«  *••«  ' 
Company  to  the  extent  of  «2  000^  .1,?"^'  ^^.  ^"'  effected  with  the  . 

construction  .^.ChampLnst^rp^Lst'^^^^^^^        '"il''"«  '»  «»°"«  «f 
^IH'nt^r'ff  ri/)  fnr  on,  u^p. ^       ''"^  ^*-  ^?''^^>-°«»r  Montreal  /inclnding 


\^ 


1   % 


% 


* 
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lAflourctal.  subject  to  the  condiiions  oi't'ic  Fire  Insurance  Policies  of  tliin  Couipany 
Co.  u'Atf.  dw'tti'i  loss  or  daiuagf  invablc  to  tlie  suit!  Xaviur  Liuio;re0,  Esq.,  or  order. 

.  HuoH  Allan,   • 

Period  one  month        .  -        - 


The 


"^t^ 


^^m 


i 


Premium  $5  00 
Stamps  159ccnt.4. 


President, 
per  Jno.  nuT0iii8OK,  t 
M  unagcr. 


En  rccevant  ce  reju- Limoges  denianda  une  police,  uiuis  le  comnii.s  de  IIjissUk 
ranccr  lui  dit  que  poup  des  ass^urunces  de  ce  tcrme  Tusagc  dc  la  couipuguie  etait 
de  ne  pas  dormer  dcpolicc.  Truis  jours  aprus  le>)  b&tisses  a9surec8  I'ureDt  de- 
truitcs'  parole  feu.  Aussitot  Limoges  se  transporta  au  bureau  dc  I'lntim^e,- 
I'iuforma  de  I'iiicendie  et  lui  dit  en  uieme  teuips  (juil  avait  une  autre  atsurance 
tli  la  Uoyalc  0(Hiadicune  pot^r  $1,000.         ■       '  e    ■ 

Un  nlois  apr^s  Limoges  renl^uvela  son  avis  pur  ecrit  et  donna  en  menie  tenip» 
une  estimation  ddtaili^  de  la  valeur  des  bdtii^ses  incendi^es. 

Tj'intimee  ayant  sur  la  saisie-arret  d^clar4  no  rien  devoir  a  Limoges,  leg 
Aj.pelants  contesturent  cette  ddclaration  ot  en  r^ponse  4.cette  contestation  I'lnti- 
m^e  plaida  tieux  moyens  prinoipaax :  ■       «^ 

lo.  Que  Limoges,  contraircment  aux  condidons  des  polices  d'assuraoce  do  la 
compagnie,  avait  fait  assurer  les  mSmes  bfiti^s  &  une  autre  assurance  sans  le  con- 
•'ventement  de  rintimee  et  sans  ayis,prealable  &  riutim^e. 

2o.  Que  Limoges  n'avait'  pas  donn^  avis  de  I'incendie,  ni  fait  I'estimi^tion  des 
dommages  subis  en  la  matai^re  port^e  aux  polices  d'assurance  ordioairement  ema- 
n«5es  par  I'lntimee.  .^ 

C'est  sur  le  premier  de  ccs  moyeBS  que  I'lntimee  a  surtoutinsiste  pour.faire 
rejeter  la  demande  des  ^ppelunts.  j--  .  '        '       , 

Les  Appelants,  i  I'uppui  de  leur  cont^stAtion,  pi'^tendirent  que  les  conditions 
imprim^eS  uu  dus  des  polices , d'assurance  ordinairement  emao^es  par  I'lntlu^e 
ne  pouvaieut  pas  etre  invoqu^us  dans  le  contrat  interveou  entre  lefe  parties  en 6 
cette  cause,  parce  que  telle  police  d'assurance  n'avait  jamais^t^  offerte  k  Limo-  ' 
ges,  qu'au  contraire,  elle  lui  avait  4t6  refuse ;  que  Limoges  n'avait  pas  eu 
occpion  de  prendre  connaissatice  de  telles  conditipnsj  que  de  plus,^  d^faut  de 
conditions -sp^'iales  conveuues  cntre  les  parties,  on'ne  pouvait  invoquer  que  lef 
regies  ordinaires  uux  contrats  et  specialement  auz  contrats  d'assurance ;  qu'il 
n'y  a  rien  daps  la  loi  des  assurances  qui  oblige  Ta.ssur^  de  donner  avis  d'une  se- 
conde  assur^ce  au  premier  assureur  avant  de  muvoir  effectuer  telle  seconde 
assurance;  que  pourvu  que  I'avis  de  telle  seconde  wsuraoce  soit  donn^  en  temps 
utile  pour  que\la  contribution  ai^  lieu  cntre  les  diff^rents  assureurs,  ccla  est  suffi- 
sant ;  qu'une  s^nde  assurance  est  parfailement  permise  pourvu  que  le  montant 
r^uni  des  assurances  ne  depasse  pas  ia  valear  de  I'objet  assure. 
f     M.  de  Bellefeuilte,  pour  les  Appelants,  oita  la  decision  dans  la  cause  de  Soo- 
pras  VB.  The  Mutual  Insurance  Co.  of  Chambly,  (1  L.  C.  J.,  197)  ^ 

"  Held,  that  where,  by  the  by-laws  of  an  iDsuranoc  company  endorsed  on  the 
"  policy,  qotice  of\  a  second  insurance  must  be  given  and  endorsed  upon  sacb 
"  policy  d  peine  de  nulHU,  that  a  notice  of  second  insurance  ^Ten  after  the  j 
"  fire,  and  as  a  con^quence  not  cndoriiftd  on  t.h«  pnliny,  ia  ByflRtfiont, " 


J: 


■  %\ .; 
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m6es  par  1  Hon.  Juge,  en  donnant  le  ju.ren.ent  rl^  l«Stt I 
ncordent  si  bien  nvi-o  1«  f„.»»  j.     «-  J".-en.ent  de  la  nftjori 


21*9 


les  paroles  prto; 
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noncdes  par  1  Hon.  J„ge.  en  donnant  le  io'reu:e^t''druW:.':7  !TV^    ^""T"'"-  * 
«)ncordent  si  bien  avec  les  faifa  A.  i     •'  -   "^"*  "^'^  '"  n«Jo"td  de  la  Cour,  co.  d?a«  de. 

>ient  declare;  alt  Jee  pair!   f^^  pemises/pour^u  qu'elles  ' 

.ri«5sA  conclure  que   1  ilTrr„ue  n  '"TT^^"'^  «-->««  -,*«'  auto- / 

Chez  elk  ^         """^' ''***""«  P°«^  •«•»<>»*»"»  de  I'assurance  effectu,^e^^ 

"But  the  Court,  dh  Maf on     „  ""*'  '*  "'"^  f-orables, aux  assures, 

liberal  in  favor  of  ho  Lsur^  Tn  th    T""!'  '^  ^*''  §  '''^'  "^"^^  ''«°«'»«  "-«  • 
Hicies  of  insurance     WhTe     "w;;!"  ""t"  "'^'"^  -'*  of*t'P^Iation  in 

-  be  in  writing  „;derdoXr;r 

modern  cases  to  hold  that  if  thllZ      k    ^         .       deciderf*  tendency  of  the 

l«  estopped  from  insistln  "rri„:^^^^^^         ""t'  ^'^^  "-"P*"^* 
thereto  was  not  indorsed    as  liJr^-ll  ^    "^'  '*'"*"'^  ^^"^  ^on^*"* 

-»  issues  a  sub«  Li  vw  U  T"       ''".  ""  ^"P"'""''"-    ^"^  ^^^^ 
®?nd  where  hn^     r  •       '         ^^  presumed  to  have  liotice  of  the  * 

^^^t  f';  t:^X::^zr::Tt''^'tT ''-  --person,  whT!: 

9»t  the  knowledge^fXhr'  k      :  S  ^h  1^  S°"^  ^^  ^^"^  -"P-^- 
not  the  knowledge  of  the  insurers  "  insurances  are  effected  is 

4t  ^ur:r;„'rc^"ru""^  '"  Plu.ie«rs,assuri::es  le  p.me  ■ 

en^Moni^r^^Ze!!         "     "'""  ^'^'»"'''  tout-i-fait  essentiell|avi, 

ait  eontributtn  e„tt  Zdan?,?^^^^^^  "Tf^J  ''"  *^"P^-"'"«  P""  <»«''•  I^ 
leqbl  cesaasuran.es  ontlt/Z^^^^^^^^  <iu  do«.m.^.e  ou  accid<.nt  contrl 

Jl  i^^l'pr:^^^^^^^^^  — ncenepuisse.tree(rect,.e 

table  valeur  de  I'objet  aZrd  et t         ^""  ""  """*'"'  P'"'  ^'^^^  'l"^  '«  vdri-"' 
paiementdes  domlges  ^    ""  ^"'  ''^'^^  '^''"'"•»«»''  "^^  «««  avant  le 

Pi^ionri;^;:!:^"'^  '"  '^  '"•"*"""  -^''--  vle^t  .pporterla^ 

Io-nceJ^™r^--^^^  The  Commonwealth  ^ 

^^1  jug<j  ^uo :  .  '^"''^''^°'""'  ^°^^'>'-th  Report.,  t  T.  p.  sa,  duuu  la^udle  il  a^ 
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"A  mere  oral  c  -if met  of  insurance,  supported  by  a  sufficient  considerntion- 


l4JIenr«t»l, 

^ao^e"/**  J' "'''*'**  '"'  *°  ^''*^"  *'^'"'^  ''>rthw.itli,  alth.u-^h  it  niiiy  be  entered  conteinpora- 
""""■       '  neously  with  an  aj^reeuicnt  bj  the  insurers  to  deliver  and  the  assured  to  accent 
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"  subswjuently,  as  a  sub>.titute  therefor,  a  written  policy  by  the  former  in  t(io 
..  "  form  m  uaJly  adopted  by  them,  becomes  ^binding,  and  remains  in  force  until  the 
"  deiiverV  or  tender  of  such  policy.  Until  then  the  condition  usually  inserted 
"  in  Fuchy)licics,  requiring  prepayment  of*  the  premium  to  make  them,  binding:, 
"  unless  expressly  adopted  by  the  parties  in  such  oral  contract,  foin.s  n^  part  of  * 
"the  contract  of  Insurance  bitween  tlieni."     ',  .. 

Les  autorit<S8  suivantes  peuvent  aussi  etre  cities  du  c6t^  des  Appelants  poiiK 
dtublir  les  principes  s^n^niux  du  contrat  d'assurance,  lespels  dtfhent  r^glcr  Ics 
relations  des  parties  i  d^faut  dej^onvention  particulidre.  - 

Pothier  Assurance,  c.  I.  ».  II,  No.  31,  33,  76,  97,  159jf  ?( 

Boulay  Paty,  Trt.itC-  des  assurances,  1. 1,,  sect.  V.  11;  p.  21V    •' -^~      ' 

-     Casare-jis  dix.  I,  N9/ 89,  Straccha,  gl.  3.  .  *     / 

Stypmannus  part  4,  cap.  7  No.^6,  page  472.  .    Infra,  Lh.  9*ect.  1  et  du 
16,  sect.  fl.  .    '  ,  ^ 

De  Luca,  de  credito,  dix.  106,  No.  M8,  et  dix.  166,  No.»  5,  Infra,  ch,  2  et- 
ch. 16.  .^    : 

Ordonniincc  de  la  Marine,  Liv.  Ill,  tji.  VI,.No.  22,  art,  53. 
Lc  CQde,ide  dloftHnerce,  art,  357. 

.     Valin,  Connuebtaire  sur  I'ordonnatice  de  ]«r  Marine,  sur  le  1,  III.  tit  VI 
N0.22,  p.U88.   \  -  ,  /    .  .' 

Hethier,  Assurances  Tcrrestres/piige  203,  des  ^assurances  miccesslves.  - 

Persil  No  9ii.    \  '  ^"^ 

The  law  of  Fire  Insurance,  by  C.^  Bunyon,  chap.  V.  Ill,  page  1 14.     " 

Ellis  on  Fire  and  Life  Insurance,  Shaw's  edition,  ch.  I,  No.  13,  p.  49, 

Kent's  Commentaries,  Ton:«3,  page  280.  •  - 

Angell  on  Fire  and  Life  Inlorance,  p,  142,  paragraph  88.      ' 

Code  Civil,  B.  C.  Arts  2516  et  2517, 

La  majority  de  la  cour  a  adoptd-  les  pretentions  des  Appelants,  Voici  en  quels 
termes  les  Hon.  Jiiges  ont  cxprim^  leurs  opinions. 

Sir  a.  a,  Dorion,  Juge  en  che%liHssentiens).— On  the  28th  day  of  August, 
1876,  the  respJbndent<(^fcsured  for  k  ^riod  of  one  month,  and  to  the  amount  of 
$2000,  a  building  belonging  t6  one  XaTier  Limoges,  and  gave  Him  what  is 
termed  a  short  risk  receipt  in  the  following  termi^: 

"  Eeceiyed  from  Xavior  Limoges,"  etc,  etc, 

Th«  building  was  destroyed  by  fire  on  the  night  of  the  Slat  August  and  Ist 
September.  ,  '  -    ^ 

The  a^ellants,  creditors  of  Limoges,  have  served  a  writ  of  atlachmdlt  upon 
the  respoiraeiitQ  who  have  declared  they  owed  nothing  to  Limoges.  This  decla- 
ration has  been  contested  by  the  appellants,  who  allege  that  the  respondents  are 
indebted  to  Limoges  in  the  sum  of  82,000,  being  the  amount  of  his  loss  covered 
bjr  the  insurance  effected  by  them  on  the  28th  of  August,  18(76. 

The  respondents  have- answered  this  contestatioo  by  allegiag  "that  it  was 
stipulated  in^;  the  rig'ccipt  in  question  that  the  inaarance  was  anbiect  to  the 
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the  Company:  ■.       ^"^  ^J^&t^nmr^  pojiejes  then  in  use  bL^'S.'l-'-, 

"  That  .he  assuM  n.ust  give  nk  to  thi«  r^  '    ^      '  '         ' '''' &^^ 

,<Jents;  of  anjr  other  iasurance^ffeoted lii.?     -*'*'"'^  ^*"  "'''*«  ^''^  '«'Pon- 
endoj^ed  oh  h"  Hie,,  or  otKe^^'j^J'^X^  ^  ^ 

Afail.w,  to  give  such,  notice  wiH  void  s„r^r.?^?'^^  . 

Lmoges  obtained  the  above  recent  U^!T' '^^  ""  *••"  '^"^ «» -'"c^'  -    "     " '" 
Insurance  Con,p„n,  for  .  furt  ertsu  J^  Tf  ''  *'^  ^''^"^  Canadian 
Koyal  Insurance  Company  of  the  sum^^ti'll'*  f""'  ^""r'*^  "i'»'  ^ho 
•^  notico   to  the  respondent,  if  Cs  ,  "  ^  ^  '^^*''  *•"■*  ^•'"°^«»  neverguve'         '  /     ,> 
.dcnowledged  by  trresp^^l^''; 'Z  ITZ'  ""''  °^^^"'  '""^  ">«  --  »         ' 

effected  with  the  Compa»y'*^^^;"„:7J7„;  "^^^^^^^^  'hereby  th.  in^u-ance 
nor  the  appeHants  bjid  «nv  riJbt  t„T  ?*' ""''-'M''^  ^o"',  and  neither  Limo-es        -^      -  - 

h-vc  j;  blTS!  ''^'  '\'''  ^»^*"  "--^^-Prthe  ..spondent..  ^  th^^ 

.n^!!er^;!:ie^;^'^,^2  t^'  -^<^«^-.  1S76.  .ff^eted    ^ 
P^Frtj  for  «,,000,  and  thafno  n^  .^2  '"''™"<'\C-"P«"y  on  the  .a.ue 
insurance  until  after  the  fire  had  occurrdllT",*?''''^"'^^"''*''^  such    ' 
•"g  the  printed  condition  set  ouHn The  TJ       /  t  ^^''^  ^^''^  -"*«•-     "  " 

proved  to  be  the  form  u^  by  theL^at^  1?  7/  ""*  '^^Pon'fents  was  also      . 

The  appellants  proved  th^t  -^     ?^  ^  1*''^ '^'P*- 
-.Pond^^ts.  he  apjlied  for  a  polly^Ld  3;t?t^?  ^^"^"""^  *''^  ^^^  f 

.»ue  policies  for  short  risks.     Upoo  the  J^    a  .         ""^  *••«  ?'"«•<'«  tr> 

ihe  appeal  is  from  tj,is  judgment  and  raiMsth;t,.«ri.     •       -  ^ '"^ 

l8t.  Was  Limoges,  under  the  terms  of  Thf!.!  *'t  ?'"''*"'°'  *»"*«♦»«•"'•• 
8th  August,  bound  to  comp^rh  tl  LV'''*  "'^^^^^^^^^ '*«Jp' of  tbe' ^  ^ 
fire  policies  then  used  by  theTmZv  rrel  ^'^'''''*'**"'"  cont^jp.^  it,  the 
notice  of  any  other  insurance  cZtTdbvT"*^'^?^'  *"'*  "'»«»«  others  to  givt 
2nd.  T^as  m  relieved  fro™  frti^  /"  *"'  *''*«""«  ''""^J'-g  ? 

«^at  the  ^sp.o^e^r^d'::  tt^:ti^  ' 

conditions  ?        ■  ^         *  *  P'*"*'.*  of  in8j||fmce  contagj^i  these 

tbe  fire  policies  of  the  Company  (Z^L    Tl^^^'  "**"'*•"*"•»  ^"'^^'''^d  «    •  ^ 
the  insurance  to  these  condSs      S^llT ^'  ""k  ^"  "^S^?^  *"°"  «»»««^ 
--"St  be  conside«d  a.  an  Sofa  o^L-rTr^**^^'*"**^  «^  *»>»  ^^^^^^ 
of  the  coigns  which  hel^rsho^d^^^^^^  "^  "''^  ^^"'^  -»t«^ 
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E<|uitablo  IAlsurance.XJrt.,  -li 
rf&pport  tills  view  of  Oic  case. 
On  tho  socotid  r|Uef«ti<)r)  I  consi 
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el;  1878. 
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iwcveit, 


P.  (.\,  250  and  2^1, 

that,  when  Limoges  asked  Sfor  ttf'policy,  he    / 
mi|ht  have  insisted  upbn  f:eltliij|  j^nc,  or  heUiUKht  have  wigpwd  Jo  insure  withi 
the  'respondents  on  theU'i^uivd  ^at  ho  was  entitled  to  siiIrji  poljcy  ;  but  when 

^^  he  accepted  the  receipt  l|Mu«cqui(^(^5i4m"wh^twas£eprftse^^  to  him  as  being 
.the  usual  course  of  tfi!(??*Con)pai|rji|r  not  iffiuingM|}licie»^iv  short  risks^ 

'became  satisfied  to  Hf'lt|  thi*  r4|iH«in.liei|Lof  fa  policy .f  The  t«ocij^t  h 
icccpted  i§  the  eii»dcQ4  of  Ws  %^^         wiA  the  jrespoilents,  and,'  ^bi 


contract,  he  apreed  ^,^||idf  by  th#;;condition  of  the  pjoHciiPi^ 
Company.  He  ci(nn<)l^^i^ead  ogniorancel)T  these  coriaiti<k»lwfi 
have  ascertained  at  Hii0|(^le  ^eflfectida  the  insurance, 

nitt'de^r  a 


,    !The  dC'inand  wliicl^* 
the  purpose  of  asc 
thou<tbt  necessary 
blank- form  of  apoljcjii* 
have  bo^n  refused  (o  hWi? 
i^._j  woifild  confirn^tho  ju  ^ 

_  be  revcrse^a8-,^r|F! 
the  majority  dif^^lpouits 

%  J.,  also  d,t$s0n  |l|f^,  fn 

•8Sji^— I  h&l^ft^U^d.I^ 

•ib»^|||8ittj.t,  .^tfst'trjfl 
!«^  t^inisirtii^  to  th&'^cont 


live  f!Qnli)ij; 


|Ve  beeri'. 


does  not  seem 

'sccute  a' t^ft  which  hi 
If  heT^l^^applied  foisAr 


it  would 


te*.i-' 


m. 


^fe  Jttdgmeiit  wiiti 


I  <li.sii^uting  from  tlie 


i'withtligrCJhicf  Justice.    "       ' 
Ji^p  wi^h  W^l  ap|)ly  precisely  to  the  |)oint 
t^\ve  at  thd^ettent  o^  th«  obliga^ons  incurred 
of  insurance  wbioE*iai  admitted  to  have 


<i.^ 


.ihjog^s,  thojcfei^Mlant,  and  the  C|iiz«iia*ilnsurance  Company, 


f  .    .. 

;  mterveaed  beti 

igdlTQisli^s  in  i\ai 

[liitto^  bcii%  6ii^g?;l|ii  ^Btruction  of  it:|uildifl^|t1Point  St..  Charles, ' 

,     y^^H  Montreal,  de^ilred^p^  pirotislBted  ,by  insuraijte(?  on  I5w.'e!q(bf!rpri8e;  for  -whrch 

,  ^|)l|fpose  he  first  app|M  tSlbfi  Gitiaeparinsuranci  Company,  i^  agreed  to  tAe, 

•  ^  ihip  tisk  for  one  nioiJth::tftt|i»id  the  premium,  an4obtainod,fi*m  the  Company  a* 

r   ^^'P*i^e^inS|^at  tb^!€)pjB|aH4y  Kap  received  .froia  him,  limoges,  the  sum  of,' 

§ve  ddllab,'ppgl|e  pr^iiiriii^      assuraiice  againsitheloss  («  damage  by 'fire' 

■^fRjjted  with  tli^Cdn(ipi»njj  to^the  extent^of  $2,000  on  a  brict  buflding  in  course 

'■<>f|anstruati^n,  on  fibamplaHi  -streftt^'  f^'"'*  St.  Charles,  near  Montreal,  includ- 

in|  carpenters'  fk*:,  foi^ipoiith^;8til)jeotto.the  conditions 'of  t^e  fire  insurance 

poltcies  of  this  Compatiy^;' '  ,  ' '^  i  ^     .  '  : 

Limoges  ^^ked^^a  policy,'  bttt  was  answered  by  the  company's  agent  or 

manager  in  the  ofi^^wBo  gave  him 'the  receijf)t,  that  it  was  not  us\ial  to  give 

.jwl^ics  for  short  risMsuch  as  the  one  in  question.     It  must^  Qonsequently>  I 

think,  bejiissutBe^  that  the  contract  was  to  insure  on  the  us^Il-citpdhioni  Of  tbe 

Compahy  in  so  fa^as  these  w'ere/applicabfo  in  the  case  of  an  andefivered  policy. 

Oa  refere<|ce  to  the  scfiedt^le.o^  (Bonditions  on  t^pM|rni  of  the  ordinary  poiicies 

'  of  Ae  Company,  as  produced  by  them^ i^  is-fom^^i  the  on^. pleaded  and  re- 

lied'dn  bythe  Company,  ilin  the  following  w^piP"  The  assured  must  give 

apaoy  of  anjSrOtbe^iaHurane&^rffeetechott-tfaei^e  ptUpflftyr 
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#*8oment  thereof  hy  the  Company  on  Sn,^     '"*?  "'  """"'^  '*""^  ''^  "»  '''- 
^DowJedged  in  wriL.   CTf  L  "  1  ^°'"'^.'  ''  ^'''  ''  *'*''"'"'««  »>y  then. 

•articul^rs  of  his  contract  with  the  R«v^I  n     ^  .^  """""''*  Company  The   ' 

flicj^of  the  Citizens'  Co«ip  nV  IfftTJ;  r         ITT*"  ""*'''^  «■"'"'««'*  «°  the 

•^ff  ny  to  refuse  tj.eir  po'l'/foj^  ^ "  T  '"  ''^^•*''°"«'  '"«"-- 

7J^I  to  refuse  their'^poli^-.-^^Uhou  'Tt  nl  '  l'  7"  '^"""^  '^''""""^  ^o-'^^ 

I  conimunicated  to  Z  Ci^izenr  and     -1  ^'f  "''*«'7  particulars  cbuld  have 

^i^ave  been  no  endor««  li  t   flt^     ^^^'^  "^^''^  ^•^--'  there 

'^ems  to  «e  that  the  refusal  bVthecZ?"  ''"*  *'^"  ^''^'•'• 

Lficy  to  Limoges  for  therisT^^    3^^^^^^^^^^^  Company  to  deliver 

JW.  their  part  that  the  conditionTn       '  T    '^^"7"''"*  *"  «"  acknowledge- 
.«»uld  attach,  iherefbsal  to  dS^  ,^ir   '""  7^'  ""''  ''"-'''  "-"J'  ^^it 
m  that  the  Company  are  now  elpt  J  f  1  ^T'  ^  ^"''^•"  "''  '''^  «'«"«J»t'on, 
they  U^mselves  stoo/in  the  ^^'SXE    V'T"1^"  "''^  """•^•"o" 
,iPI«»t.bIe  to  the  assured  ;  the  •dcfcncc"eT„n  b    tt  ^r     if*^  «r  »i««ond„at  is 
|!^  to  a  technical  ground.     I  Sj^^.f^^*'*^  °S°-«*  '- clai 
,  Jjh^^  case,  in  aid  of  such  a  de    „  0  T„    ?       . '""'  ""^'^*«  «'-»'«» 

l«Nrftl  cohstrudtion  of  the  contrae    "  Uh  i  "''  "''^"'■^'*  •'"^•''^^ 

^Mplirendered.hecondiaon^ie:^^"?::':;.™^  ^•-  "-  circums^nces 
t^  judgment  of  the  Court  below     deet.  f  ""' *''^'-^^"'-«'  ^^  «Pinion  toZvorsc 

Wnce  Company  valid,  and«I:rU^Sri^^ 

Taihie  policiesjj?.    >  .    * 
^«.pany  of  any  othc;i;^;;;;:Ztrirr  "^"^"^  9^'^*  S'»-  ^<4i^^      ^  ■ 
Same  endoi^ed  ^n  the  policy,  or  otl^mlt  ^      IT  P'A'^^'  """^  '^''^e 
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•1.  it  is  nioh  a  stipulation  as  an  invurot  may  Validly  nSake  for  his  own  proteotion, 

dea  and  that  it  will  bo  binding  on  the  insured.    The  only  question  tbtfb  is  whether 

a  goneral  reFerenod  to  a  pclioj  withheld  will  bo  ooribidered  as  suffieienl  to  mqdify 

the  oontraot.    The  learned  Judge  in  th<t  Court  belo#  held  that  the  insured  was 

presided  to  know  the  condition.     This  is  perfectly  true  as  a  general  rule,  if 

.     the  thing  referred  to  is  not  too  vague,  and  if  it  is  a  thing  the  knowledge  of  which 

is  within  the  reach  of  the  party  to  be  bound  by  it.    But  the  case  here  is  some- 

'  what  different.  What  isapolidyof-the'company?    This  short  risk  receipt  is  a 

^lioy,  and  it  seems-th^  only  one  given  for  short  periods.     It  is  also  in  proof  the 

.  respondents  refused  appellant  any  other,  and  there  is  no  evidence  to  show  that 

appellant's  attention  was  drawn  to  this  condition. 

I  concur  in  thinking  the  judgment  should  be  reversed.    .  ^"^ 

The  judgment  is  as  follows : —  '  »  « 

— -  -^ «  The  Court  of  Qur  Lad/ the  Queen,  etc.  **:^~    ~^    "  -^^ '" — 

/'  Considering  th^t  in  and  by  the  rccei[it  and  undertaking  made  hntf  delivered  " 
by  the  respondents,  the  said  Citizens  Insuraiice  Company,  to  FranQois  Xavier 
lAmoBfg,  on  the  twenty-elghth  day  of  August,  one  thousa'nd'eight  hundred  and 
'seventy  six,  it  was  therein  in  effect  declared  that  they,  the  Citizens  Insurance 
Company,  had  rcceived.<from  the  said  Limoces  the  sum  of  five  dollars,  being  the     " 
V,  premium  of  aspurance  against  loss  or  damage  by  fire  effected  with  Iho  Compai^ 
to  the  extent  of  two  thou.<iand  dollam,  on  a  briek^^cased  building  Ijx  course  of 
construction  on  Champlain  street,  Point  St.  Chane)^,  near  Montreal  (includihg  ' 
carpenter's  risk),  for  one  month,  subject  to  the  conditions  of  the  Fire  Insurance 
pcTlicicB  of  the  said  Company ;  ■  ^  • 

»'•  And  considering  thjjitit  has  been  proved  the  said  brick-encased  building 
was  destroyed  by  firovon  the  night  of  the  thirty-first  day  of  August  and  morn- 
ing oi^he  first  day  of  September,  oitf  thousand  eight  hundred  «nd   seventy-six, 
and  that  the  said  Francois  Xavier  Limoges  thereby  suffered  damages  to  an  ex- 
« tent  exceeding  the  amount  of  the  insurance  effected  thereon,  and  although  it  has 
been  pleaded  and  established  in  proof  on  behalf  ^f  the  said  Citizens  Insurance 
Company  that  one  of  the  cofiditiena  of  their  fire  policies  is  to  the  effect  and  in^. 
the  words  following  :    '  The  assured  must  give  nOtiilso  to  this  Company  tif  any  k. 
other  insurance  effected  on  the.  same  property,  and  have  the  same  endorsed  on 
this  policy,  or  otbcrnfjs^c  acknowledged  by  the  Company  in  writing,  and  failure  =10  ' 
give  such  notice  shallWj^id  this  policy;'   and  that  aft^  the' delivery  to  said  2\ 
Lhnoges  of  said'  receipb  'iind  undertaking,  pn  the  "Said  twenty-eighth  day  of 
August,   OHO   thousand   eight  hundred  and   seventy-six,   he  applied  for  add 
obtained  from  the  Royal  Insurance  Company  a  like  receipt  and  undertaking, 
insuring  the  same  property  to  the  extent  of  a  further  sum  of  one  thousand 
dollars,  whereby  notice  was  not  given^  nor  allowance  thereof  made  in  writing 

/said  Citizens  Insurance  t^ompany ;  yet 
hi  upon  the  delivery  to  him,  the  said"^ 
iimogcs,  Dy  tne  sait^  uiM^ns  Insurai(<^.  Company,  of  the  aforesaid  receipt  and 
undertaking,-  ho  asked  for  abd^was  refused  a  policy  by  thcsaid  last  naided  Com- 
pany ; 
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.»  Montreal,  on  J  twenl^J.^irh  Z  „T^^^  ""'"*'  ^^  ^"^  ^*P«"-  C^* 

the  decl-ratlTnpf  the  «id  Ci  izcnsT^^^^^^^ 

oa«»e,  there  i,  eVror ;  ln««ninoo  Companj,  „  garnishee,  in  tii,. 

~i.nd.red,.doth  ,„.i„tai„'  the Tid  col  'r  ''t^.'^"^'  Court  should  have 
«!Je  the  .aid  depWation  of  Ws^ToSen'  f '  ""'  "^^"r*^'  '^^^  -^ 
nwhees  in  this  cau«e,  „„d  doth  oondel  the  S  ^^^"'  '"  «"" 

•nd  satisfy  to  the  said  appeilants  ZT  ""*  ^'"''"«  Insuranoo  Cwnpanj  to  pay- 
thereon  froo.  the  oineteeSX  OP  C-^^^^^^  ^^--^J  f  olla^^h  Lt.^^  . 

,,-eTenty-si,.  with  costs,.a8  w'ell  L  L.  c"^  '  ""'  thousandl  ^ight  hundred  and 
"  ThQ  Ilonorable^Sir  An^I^^TI^^^'"  '"  ''**  Court  belSw; ' . 

Justice  Monk  dissell;;^"'  A.n,d  DoFl^,  Knight,  Cfoef  Justice,  and  Mr. 

^^^^^:^^  •^ge.ent^n.e^.. 
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La  premier  motif  est  fondtf  aur  I'art    i29  du  Code  Oivil  qai  dtfoUr*  que  tout 
ImUvidu,  non  rditidnnt  dans  lo  Bak-Cunada,  qui  j  parte,  intfnU  ou  pounuit  uoe 


.0«UUOQB«lii«at 

,  J0  n4  oroit  pti 
obliger  ua  d^biUur  non 
lol  rinteavenant  poumit 


"•  fion,  inttance  oa procet,  «•(  tenu  de  rouroir  &  la 
fKiur  let  fraM„ 

Malgrd  la  f^n($jrant6  des  Cermen  dont  le 
qu'irsoiC  poHibio  d'interprdter  ^et  article  tugnpni 
r^sidant  de  dunnur  oautionneinent  pour  •|ij|4i^iidra. 
Atre  Diia  CD  tsauMo  par  action  en  gaqintle  aimple  de  la  part  du  d^fendeur  ct 
forc6  do  vcnir  so  dtSfondrc,  ^t  si  toll«  {(roo^dare  dtait  adoptee,  person n»ne  pr^ten- 
droit  qu'i'l  peut  6lre  qbli^d  de  donner  Qautionnetnent  pour  p'^'<l*'!^^|lllMri||||' 
en  garaatie.  Au  Hou  d'attendre  isetto  pour^uite  it  intbrvientr^tilf^l^Jnd^^H 
conitituer  d^fendeur  pour  fuire^  ftp^sser  I'aotiop.  line  forme  done  patune^ 
demands  nouvelle,  il  ne  so  oonsi^til^  pas  domandeur  d^ne-  oondamnauon  qual-, 

la  uiCmo  que  s'ilyavait  it6  ppursuivi  en  pre- 
,ait  6te  uppt^  on  garantie  simple  par  le 


flonque,  sa  po(>ition  est  exactoi 
mier  lieu  par  la  demandcrei 
d^Pendeur. 

La  dcmau^eressc  no  peu 
Le  second  motii'  da  la  d^i 


8ur  ce  premier  motif, 
^autionnement  repose  suj' 


a  section  39  ie^ 


I'acte  de  faillite  de  lt|l75  qol'^^are  que  "  Si  aprh  qu'une  ciai^on  a  4ti  faite^ 
"  »u  quhm  href  d^e  aai»i%-arrit  a  Hi  ^n^flf^)  «»  vertu  du  pri$ettt  acte,  et  avant 
"  qu'il  n'ait  obtenu  sa '.deoharge  en  vertu  du  present  acte,  le^ailli  fait 
'  "  inutlre,  quelque  href,  ou  tn«tt<u»ou  o|n(tnue  quelque  procidure  <fune  nattwe 
"  quelcfinque,i\  donnera  ikim  partic  adverse  tel  cautionnement  pour  Ics  frais  qui 
"  sera."  prcsorit  par  la  cour  devant  laqugUe  dette  poursutte  ou  procedure  est  pen- 
'*  dantc,  avant  qi^e  e<3tte^u||^rtie  ne  soif^t^inue  de  oomparaitire  ou  plodder  ou 
'    "d'adoptcr  touto  aQtre  procdduTCuIkerieureNilina  ia^at^."        . 

L^  cspressioM  dont  lo  Idgislateur  s'est  serVi  dan^pe  atatatflotit  encore  pltu 
larse^ct  scmblont  »*oir  unl  plus  grande  portdo  que  ttiflangagftdu  Code.     Mais 
.^eru-t-il  J)Q8sif)lc  d'intcrpruter  niCiiio  cctto  section  dt^;«tatu|Mle  moon  &  privet;  QA^ 
^  failli  du  <lrbit  do  so  defcndrc  lorsqd'il  est  ftoursuivl,  ill  Qioins  qu'n  n^  ^pne  caa^*- 
tion  pour  lesfrais  de  sapartio  qdvcrsc  ?  Jene  ijBjteado|)tjig|<!gtte  raanvkre  deiVoii^i, 
et  il  uio  eem'blc  que  nicMuc  en  doimant  iii  otitto  olpoaiticln  de  "ia  lorla  port<$e  fa'v, 
plus  6tendue  qu'il  soit  possible,  il  y  a  un(^  ^i^uic^tion  d  faire  entre  le  oas  d'on;    ; 
«l<;rctideur  que  es^ybrciparle  demnndeiir^e  pro^i|ii|tfet  le M^  d'un  d<$fendgiir  ,^ 
qui,  tnalgrisa  faillite,  veuPlui-meme /orc/r  le  Om^aeur  de  contiiMw  lea  pro- 
c«3dure9  daiiis  VinstaniSe  oil  ils  sent  eonocrnesv^  ."   >  ■*      " .        v 

Si  le  ddfcndeur  ^c  eontentc  d'ifgir  sous  la  prcssion  (||l^d^mandeiir.^Mr<oi; 
pas  qu'i}  puisse  Ctre  tcni^de  dd^n4||[veauti<iti.''  »"    ,  "*»      »> '  ,  ^Jfc  .*' "  ' iji;  .  '"  ■  ' 

Si,  nu  contjiiire,  c'est  Iiiji  dcfendcyii  qui  veititforc(%^ledeihi[|MH[d«jj|ntrna8r 
les  protxjdures  Ooji\iucnc6e8,je  I'ciW^CTaS  do  dgmn^r  le  catttro^H^ 
•     (^apg  Pe&p6c9  le  defeiidcu?  eol^rO'  dahsja'  cause  pquAse  def^Sre,„^ur*rdpon-  . 
,y    -  *  dfe  aia'^^iaandS .do-ipifturiniivante.  m^is  jusqu'ii  ^rosant,  je  ne  vois  pail  qu'il,, . 
\ '  ^_^  ■  soit  encore  dana  le7<j|B  .ipi  JjHfli,  indiquo  ^u'il  dott'i^ro  <t'cpa'de'  dopner  uo  cau- 
■"       v     tioHtietiibrii.'  'C^<4a9^pourra  peul  @tre  so  p|^nter  plus  tard,  oar  le  failii<see., 
.  :^_^    trouve.ici  eP'0f),?8e,.ftycc  un  jjeaa vantage  <Svident  puiaqtt'il  peuiOtre  forcg  de  pro- 
"4)^    cedaiaana  po^foM  excrccr  la  meme'' prbbsion  sur  aa  psf tie  adverse,  ^^ais  en 
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^  Uui^elUn  et  a.,  vf^  ^^  ^„,  i^.«.^  C^^  ^  CW^    • 

P««mle  de  volturM.  pour  pr(a«n«"  1^     Jil^*""  *P'*"'  «"'"' '«  »oy.,eur  et  I,  Com 

TV  otre  transimrt^o  a  m *_v-i 


'^ 


M. 


La  defeadereuso  plaide  ler  £!&».-.»        a  '.  °";'°'^- 

itiqueter  .la  valise  /„  qaesUon  liS  ba2et;L      f """'""  *"•*  ^"* 

qu'elle  cdntiiait  dea  marchandi^eT       '^"■| '*'''»'*"«  de  vojageur  pendant 

I  -  .  Que  la  valise  8rriv<5e  4  Mbntrdal  n'a.  <td  wl.™^     "    o  • 

f.ute  et  n^ligence  des'  demandeurs  et    da!f  l"^  que  3  jours  aprd.,  par  U 

mrouvoeplua  tard  pa^la  poUdrDs  «ne  "   "   ^^^'^      '    '"'  *  ^*^  ''*'^•'• 

p.rtiede«effet8valant|i50         »  r     °  '''  Prostitution,  aveo  une 

i^^^^AS^  pendant  que,q.e  te^ 

e.2r6te  A  lea  reniettre  «Ce  I     'd  jl  „^TT''  '  °'^""  '"  ^''^^^^  "'^  ^ 

■    4ir««»Sco„ol«rosdrS^^^^^^^^  <i«  la.Hioa  (san. 

9/L  ^ph-        J  r"     ""  ""  reniettre  ce  qm  reste  des  eflFets^  V      ^^ 

2o.  Ene  prodmt  uoe  d«negatio„  g^adrale,  ^'  I 

Lesdemandeurar^pliquent:  La  valise  .^*^  V 

.«)ftme%agagedeco»a:b'oy„geura;^^^^^^  "V  P'"^'^""'  *"*'«^ 

^  qui  a  paje  ex^ra.     II  «5ti^„tiT  w         ?    ^^^^.a^ldeurs  et  non  au  com- 

/est  d'u«^;t  «.t  reveoa  alCbfu^t  r^    ""  ""  '"'^^  '^^^  «-- 
%mandd. ,        -^  v^  «n  biUat  ordma«e  en  payant  oe  qui  ki  «  ^.^ 

Ilest  arrivdA  Montriaile  anil.,!™  i-      j 
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Si  «!!•  •  M  Tol4«  o'Mt  par  I*  frato  d«  U  cMrmdcrcMt.  v  '^ 

Im  dainand«iirs  (wnt  prAta  A  raoevoir  !«•  aflata  4  laur  traUur  i«tn«1l4l-«t  piM- 
ment  de  ceuz  qui  manquent,  ila  «d  domandent  acta  at  ooooliMUit  an  raoToi  da 
razoeption.  ♦^ 

B^ponae  gtfn^rala  «t  it&pliqae  g^n^rale. 

La  d^fenderaiuM)  a  fait  daa  artioulationa  d«  faita  ^ntonant  toaa  aaa  alMgaAa  at 
ila  n'ont  pan  dte  ni6a. 

Capandant  laa  pwrtiaa  ayant  pnxrfd^  4  la  preuvej'ai  examine  eell«-«i  avao 
Boio,  et  alio  ^tablit  la  plaidojar  de  la  dtffendaraasa  d'una  manidra  auffiaante,  ind^S- 
pandammeot  de  la  prtaompUoa  Idgala  r&olUnt  du  d^faut  de  r^ponaea  auz  arti- 
oulationa de  faita.  > 

Jugement:—  m 

"  Conaid^Srant  qn«  lea  dematidaun  Vont^  paa  r^pondu  auz  artianlationi  da 
fkiia  de  laGompagnie  d^fendareaae  at  que  oelle-ei  a  prour^^  toua  lea  alMgu^  da 
aoD  plaidoyer,  et  ap^eialement  qua  la  valiae  an  qufption  est  arriv^  4  Montreal, 
par  le  convoi  de  diz  heurea  et  trenta  tninutM  da  matin,  jeudi,  la  viogt-huit 
d'Ao&t  niil  huit  aoixant^treiie,  auivant  la  oontrat  intervenu  k  Nnpanee  entre 
la  defenderoane  et  lea  damandeura,  par  leur  agent  voyageur  ott  oommia,  et  qu'ello 
n'k  pas  ct4  rdolam^e  par  ledit  commia  dea  demandetirs,  4 1'arriTde  da  dit  oonvoi 
4  Montreal,  mais  qu'elle  a  ^td  laiMe,  par  lui,  4  la  gare  de  la  dite  Compagnie 
d^fendoresaa  sans  mdme  en  donnor  avia  4  oelle-ei  ou  4  sea  amployds.  Conaiddrant 
qu'il  eat  prouviS  que  lea  domandeurs  ont  n^ligd,  jusqu'au  lundi  auivant  de 
r^olamer  la  dite  valise  et  qu'ila  n'ont  paa  all^gu^  qu'un  contrat  sp^oial  flit  inter- 
venu  entre  euz  et  la  dofcnderoHHC,  pour  la  garde  et  conservation  de  la  dite  valiso, 
apr&s  son  ^rriTdc  4  la  gare  de  la  durundcrosso,  4  Montr<;al,  et  qu'ila  ont  n^gligd  de 
la  reclanier  et  de  pourvoir  4  sa  garde  et  aureto  ;  et  que  la  defenderesse*  n'en 
6tnit  pal)  rcsponsablo  au  mOme  degriiS  ctde  la  mfime  maniidre  qu'len  verta  du  con- 
trat qu'ello  uvait  fait  de  la  transporter  4  Montreal.  Considdrant  que  si  d'un  c6t6 
Ics  deniaiideurs  ont  tcntu  do  prouvcr,  Hans  I'aroir  alleguiS,  qu'il  eat  d'usage  pour 
hi  Conipugnie  do  garder  Ic8  bagugcs  des  voyageurs  qui  ne  les  l^olament  pas'au 
moment  de  I'arrivde,  ct  dc  fuiro  payer  diz  oentins  par  jour  pour  les  articles  non 
rdolani(;8,  dc  I'autro  cote,  il  est  prouve  que  ccs  diz  oentins  ne^sont  dcmandoa 
que  pour  les  jours  postdricurs  au  premier  jqijit'derTclard  aprds  I'arrivde  des  arti. 
oles  non  reclames ;  oonsiderant  que  Ics  demandeurs  ne  r(5olament  pas,  par  Icur 
action,  la  valise  en  question  ni  Ics  cffots  qu'elle  conticnt  ou  ce  qui  en  reste,  mais 
iseulemcnt  les  dommagcs ;  oonsiderant  que  sous  ces  circonstances  la  Cour  ne  peul. 
ordonner  la  remise  auz  demandeurs  dc  la  valise  ct  dfes  cffets  qui  reatent,  ct  que 
la  ddfendoresso  s'cst  declare  prCte  4  temettre  uuz  demandeurs,  et  qu'ell^^  mCme 
fait  transporter,  pour  les  Icur  romettr||^4  leur  lieu  d'affaires ;  condidlfat^  que  les 
demandeurs  ne  rdclamcnt  que  dc6  dommagcs  et  que  ces  dommag|e|[  s^ils  en  ost 
souffcrtj  pcuvent  Ctre  la  consequence  de  leur  faute  autant  que  de  oelle  de  la  dd- 
fenderesse ;  la  cour  dcbouto  I'aotion  des  demandeurs,  avec  ddpens  centre  euz." 


€ 


Monk  &  Butler^  for  plaintiff. 
Jhihamd  &  Co.,  for  defendant. 


=3=^ 


"      « 
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COUR  SUPRRIBUiJK,  1878. 

MONTRBAL,  «  AOUT  HI7«, 

C<»ram  Rain  VILLI.,  J. 

No.  1638.       j^ 
Jotl  Leduc  m.  Auguttin  taberge,  Jr. 


do  la  vilcur  do  dour  millo  pi^  ,^^1  .  .   T  T""'''"'  ^'•"-  '"^ ''''«  <""*<^. 
do  flC8  ju8te8  dettes."  ^  '  "^""  '*""''•  »P'^  P'-'^^cnt  ou  deduotioa 

I«  clause  18  86  lit  comme  suit  •^"  V„n„  ^ 
comme  mairo  ou  dchevin  do  Ja  dite  7tT  T    •""*  ""  P*"''"  *"*™'  «»  "ffi^ 
<J^po«Set  ro.iso„tro  les  n,aL  du  grcffi    'do  ,^7    "''if  *  ''"  P'^"'-^'^' 
•eing,  constataot  qu'ello  est  dllKiblelel  o««tJ  •       '  T  *^^'"™''''''  «>•«'«'" 
etcontenantu„ed<»cripti6n2  mJ^^^^^  Prdc^dontes;      , 

,  iaddoIarationproduitoL^S  S'^rr^P'"^^^^     -«  d>g„,e  dan.  ' 

d&igntf  sous  le  Dumdro  3  et  6  danrlT  •      tT  *'"  '"  °''^  ^«  MontriJa),  et 

,     Labeg:,  111,,  le  d£  uVTltl^l?/:^^^^^^^  '°  ^'^-^^^  P"  »«  ^it  Aug 
4         ^  -  -•  --->^ 
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tier  ne  lui  oppartenatt  pas  en  propre,  mttis  appartcnait  &  une  sooiete  oommerciale, 
l:i  Hoci^td  A.  Lab'orge  &  fila,  dont  le  dercndeur  fai^ait  partio ;  do'  plus  que  Ton  pe 
|iQut  se  qualifier  sur  une  propridt^  appartenant  it  une  sooidtd  oommerciate  quand 
bien  uiOuie  on  scrait  mcnibre  de  cctte  socitSte. 

■  De  son  c6t(S  le  defcndeu^^llffirnutit  quo  la  soci*5t(S  qui  cxistait  entre  lui  et  son 
pSre  ne  pouvait  le  priver  du  b«5n($fice  de  I'actif  que  rcprdse'ntait  sa  part  dans  la 
ditc  socidtd,  laqucllc  <$tait  ^trjctcnient  civile.  •         . 

■  I^ais  la  Cour  a'niaintonu  qu'en  supposant  quo  la  soci^t^  A.  Labergc  &  filg 
ficrait'  une  st)ci<5t<5  civile,  ct  que  le  ddfbndcur  scrait  propri<5tnire  d'unc  moiti^ 
indivise,  la  propri<5t<5  valant'  ?l>2,000,  est  grev^o  d'une  hypotliiquo  au  montant 
de  85,000,  or  une  bypothiique  n'^tant  pas  divisible  ^et  s'appfiquant  dans  spn 
^e^ticr.s'ur  cliaque  part,  la  part  indivise  de  M.  Labcrge,  valant  |6,000,  est 
.aff#ct<Se  pai?'ri)ypotli»yque  au  montant  dc,85,C00','  et  no  peuj  le  qualifier  aux  tennes 
d^  la.loi.     '  • 

'■  La  Cour  a  maintenu  ccs  deux  moyens  ooniuic*1bien8  fondes,  et  cita  Troplong 

,    sur>Soci^t6,  No.  58.  •  \,  *  •         *'  ,*'.     ^ '-■ 

V  oici  les  consitiurants  du  jugcment  '■       'J  .^i      . 

\      "  C'onsiderant  qlio  le  requorant  n'a  pas  pfouv<5  cctte  partie  de  la  reqiifite  dans  ^ 
laquelle,  il  ^taquo  Teledion  du  defendeur  ^oinme  ctant  cntucliee  do  corrtiption, 
rejctons  ii^elle  pdrtie  ae  4a  rcquC'te  ;      '  ,  •    ' 

'TlHais  consiilerant  que  le  defendeur,  pour  etre  quiflifid  suivafit  la  10i,'aoit. 
avoir,  en  propriety  et  avoi»  possede  en'propre  comnie  propri«5tairo  pendant  les  six  ^ 

'    niols  qui  ont  preiCilo  inmiddiatcmcnt  la  miso  en  noininatron,.des  biens  inimeubles, 
dans  la  cinS  de  iMontriJal,  do  Ja  valpur  de  $2,000,  apris  paiement  ou  diSduction 
,  de '*cs  jufetcs  dettcs ;  .       '    ^  \         v. 

/'-'ConsiJdrant  qu'il  estj^tabli  en  fait  que  rimineuble  sur  lequel  le  dit  defen* 
dcuFuawddchire  sfe  qualifier  a  4t4  acquis  et  est  la  propriety  de  la  sooiete  .'♦  A.. 

■  Laberge  &  fils,"  compM^  ^u-dit  defendeur  ct  de  son  piro,  et  faisantacofiiiftercq,.* 
sous  la  dite  raisoD  s^ale ;  „•     '         y  j  -    " 

.        "  Oonsiderant  tju'en  lol  dans  les  societes  commerciales  au  moijis,  run>  deg 

^.^issodtos  Q'<!st  pas  propridlMre  en  'Coniiuun  ou  par  indivis  d'aucune  partie  d'un^ 
ioSteeuble  acquis  par  la  socidte,  et  qu'il  ne  pent  ni  alidner  ni-fijrpotbd^uer  aucunC 

.    partitf'du  dit  imiucubld']  ,     -^  ■> 

"  Considdsapt,  en  supposant  meine  quc,lc  dit  ddfendeur  gefait  pl'oprietaire 
par  i,ndivis>  oa.  la  nioitid  de  I'inimeuble  sur  Icquel  \V  s'est  qualifi^,  qu'it  est 
jjrouv6t^ue  le  dit  immeuble  etait  lors  de  sa  niiajfen  nomination  hyppiVqufi 
pour -une  somme  de  85,600,  et  qu  enloi  rhypothdquc  ^est  indivisible,  et  frappe 
pouHe  tout  chaque  partie  d4 rimmeuble  hypotheque,  et  que  la  valeur  dels* 
:ijioitid  du  ditriniuieuble  n'est  prouvd  eiro  que  de  86,000  \,  ' 
'  "  Dddarons  le  dit  ddfendeur  non  qualifie,  suivant  la  loi,  ^etre  "dchevin'de  la 
,citd  de  Montreal,  et  ddclarons  en  consequence  sa  mis^  en  nomitiation  et  son  ' 

^^  'dle<!tion  nuUe,  et  tes  cassons  et  annul^.8,et  m.ainteoons  la  requSte  du  requdrant 

',  pouir  autibt,  et  rcjetons  cctte  PjAQn^TT^ii^lie  le  dit  requ^rant  reclame  le  sidge, 

et  ordonnpns  qu'unc  houveljpr^jecwnpaur  le  (yiartier  St.  Louis  de  14  citi  de 

■' Monttdal  ait  lieu  suivantia  loi."     '   ■      f.' Iv  ,.  -  v 


"        Larenu  &  Jbe6eftf,  avocat.,  ^ — ,^« ~        ^  , 

'  Lacoste  &.GlolensIc{,\tiVoeat8  diiydfendeur. 
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FARMER, 


Appbllaxt; 

of  the  appellant  (is  builder)  for  extrV  w!  t         '   ^  "^'"^  J?'^"'"^*  ''^^  «'»i™ 

''that,  hj  arlicle  iWo  of  he  C^H  0^,7    T  Z""  "^'''^^"  *^''^^*'  ^^^-»^^ 

hither  by  parol  testi^^t^'^f; P'^  'Jrr'''"""^**^^"'^«P'-? 

I  ;  -i%!HngVtJ,e  extras,  the^iwhlof  5  s^  defendant,  of  the  m,k{„g  or  fur- 

-S«  A.i.J)oBtoN  ^P"f ''''«;«5"  «<>°ght  to  be.recovered  bjthis  action." 

I     evidence  iS  adn.*,o'  u^.rT^ll  S  JTT.  '•'I  A'"  ""  '«  ««  '«  -''«' 

J    for  wo4  done  by  i  dontrlctor  d  ffeln! V    '\^'^^^^'  ^  Fove  a  %laim 

I    the  sum  of^  $16,000.    Hirfc^^k^Ht  ^"^^  ^'""^  ""'^  SFciacatJons,  for 
^1,852.43,  balance  of  thSl^lStl;'/'"'T*'  '"  '""^«*^"  ««^'-  *"-  " 
ftr  extra  works  done  LHX^^^  "*  *^'  """''•'"'*  ^"^  «^  ?1'2(;9.18 
<Jenfs  anehitect.  ^.""^'^l^f-^i^^.whicH  he  ^ei^ed  fro^  respon-" 

l-tmorethaAewJ^^SZti:;:^"^^:*'"'- '^^  paid  to  the  appel- 

Theai^pellant-byastateme'tfll^W^it^;^^         ^',  V^t    ^ 
10  the  contract  which  he  dirl  «„*  «       .  .  .  ^^  »^l,r.75  for  works  included 

,  to  which  he  was  e    itied  ft  thfw  ?^        "^"^  ^"^'^  '''^'"  ''  «15'78»-25 
Ui^^asiiven  ar^«^tr^^^  ''"'^''^h^  ^-^  «dn.fe. 

f>*i»i9' the  suin  V IlI^^Ol!!    *      $  ''  """"*  that  tiM.  ri.pondent,  haJ* 
^-^jisequently,  the  apJ,ellAt  movad^^b^  fcls^^iJ  i^      .  .         *  ' 
'  '^onAdto'T^oventhtmouTtr^n^^  ^'^S  fr^"»  >e  eflbct  t,f  this 
miftafce  been  gi.en  fofa  W  fZ     ""i"     f"-   '^"*  *'^''  adniisaion'had  by  • 
,     The  SuperW  k^rJ^^^.Z^T  that  actually.received  by^rt .86^. 

|i  dismissed  Lis  acti^t U^;ZS::S hadt*"  "T  '^^^"^'^  ^ 


*af*»N^i|grole=10W 


"Mir^w<»t*  to  make  ^VoJiiZT^n^^'  ''^  "'*'  ^'•"•'  ^'^'^«'  "  \« 
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Tliis  .Court  dpcs  not  fiud^tlmt  the  appellant  has  cstftltlishcd  that  tho  adiniseion 
of  the  sums  receivod  was  given  by  his  attorneys  under  &  misapprehension  or 
mistake  bomb  to  entitle  him  to  M-open  the  enquefe,  and  this  admispion,  with  tho 
oth^  cvidcuoe  iu  the  cause,  shows  that  the  appellant  has  been  paid  $16,177.47, 
or  8389.22  more  than  he  was  entitled  to  for  tho  works  p^Wormed  under  the  con-  /' 
'■'  tract.    -  -'  /    #'■  '  ■    • 

As  td  the  e:ffra  works  *f  which  the  price  or  value  is  claimed,  some  are 
entii^ly  beyond  (ho  contract,  such  as  tlic  removal  of  an  old  building,  the  erection 
of  a  8hed,'&c.,  fbr.wliicb  rip  provision  was  made.  Others  consist  in  mere  alter- 
ations And  additions  to  wbrks  contemplated  by  the  contract  and  mentioned  in 
the  speciGcations.  " 

"The  appellant  has  produccid  leveral  letters  directing  him  to  .make  some  of  the 
additioital  works..  These  Ipttcrs  "are  from  Mr.  Mann,  the  respondent's  architect; 
but' thei'e  arc  none  from  the  rcf>pondcnt  him.sclf.      .  '  ' 

In  only  two  instances  arc  the  prices  of  the  additional  works  mentioned  in  the 
written  instructions,  given  by  the  arcShitect,  andthe  authority  of  the  latter  is 
positively  denied^by  'tlie  respondent.^  Tho  value  of  tlic  additional  works  is 
proved  by  several  witnesses  under  reservcs^if  the  objections  made  by  the  res- 
pondent to  the  leghlity  of  such  evidence.       ■<. 

•The  respondent ;4t,as  been  examined  at  great  length  in  nrcrence  to  those 

extra  works,  .and  admitted  some  of  tiiem  to  have  been  made  at  lii^  request^  and 

al|D  their  value.     Those  admissions  a<;ji^mot>t  formal*^    For  instance,  to  a  ^ucs- 

■   tioiCput  by  tiie  pfesiding  judge  in  thi.^  ibrm,  with  j:egi|rd  to  ]^.  1,  (that  is 

l8|t?-ilem)  did  you, give  any  order  with  ri'gard  to  that?      ,  ,^ 

A.  Whether  it  .means  wlfere  the  timber  was  put  on  the  foundation,  if  sol 
.   ad^itit.  „  ' 

'   f.With  regard  to  No.  2,  I  would,  admit  half  the  awuunt. 
With  rcgar8  to  Nos.  3,  4, 5/and  (5, 1  d»  admit.    . .., 
With  regard  to  No.  .6,  f  do  admit.  *    -       .     ,      «. 

-;f5.  *\yith>9gar(Jto~No.  7, 1  do  admit.  ;      '^    i  v         ..^ 

'        With  regard  6) ^0.  8, 1  do  admit.  ,^>  ^>      >    •' 

;     With  TCgard  to  No.  10,  I  admit  six  days' in  the  place  of  nine  days*  work,  &c. 
The  items  admitted  in  whole  or  in  partv amount  to  8712.22. 
Notwithstanding  these  admissions  the  demand  for  the  price  of  tli$  extras  if 
additional  works  was  rejected,  dn  the  ground^  as  already  stated,  that  ihe  evidence 
.adduced  was  contrary  to  article  1690  of  the  CiviPCode.    -  '<> 

This  article  is  in  the  following  terms :       "  * .   ' 

1690.'T-"  When  an  architect  or  builder  undertakes  the  construction  of  a  build- 
•^  "  ing  or  other  worki^  by  contraet^^  upon  a  plan  and  specifications, -at  a  fixed  price, 
"  be  cannot  .claim'  any  additional  sum  upon  the  ground  of  a  change  from  the 
,    "  plan  and  specifications,  or  of  <an  increase  in  the  lal^or  and  materials,  unless'such 
^l^el^iirige  OP  increase  is  authori^-  in  writing,  and  the  price  of  tbem  is  agreed 
•/•'^pon  with  the  proprietor."  ^  „  ,  / 

T|ie  rul^  \^ere  laid  down  is  new,  as  B)ayl)e  seen  by  Kennedy  &  Smith',  $  f>.  €k 


RepbrtSi  p.  '260,  decided  in  1856,  whereirt  the  Court'  of  Appeals  held  th«t, 
"*     .even  where  the  contract,  contained  an  expresai,  pr6Vision  tfatt  no  alloWanoe  iroald 
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he  made  for  iny  extra  or  additional  w\rk  nliZT  t-— — _ 

ing.  thi.  did  ^ot,  relievo  the  proX^rZZ    t^"  '"'  ''^'''"^ '»  ''"»■ 
.  /'?''^«^«'-^«Vies.  as  to  verbal  Ld^lLlTS  f '^*""  of  answering  upon     , 
/•  Under  thi^.iticle,whiSt^SX,^?^'•'''•°""'^^^^^^ 
''Code,  a  builder  who  L  eSd tr^tfel^^t'?  ''''  "'*''«  ^'^^^' 
tho  valiieof  additional  works  arisin..  .TTf  *^*^  *»""•*'  ««nn.ot"  recdver  "  ' 

tbeplansandspecifieationr^,:::^!^ ;^^^  fb^in- . 

med  ,n  writing  by  the  proprietor ;  and  Td  th^il".  ''!«  ^'^'•''*'«»« '^^/e  a«tho- 
were  agreed  upon.     It  seoms.ho^ever  that't  f  l""'"  ^"  '^''''  «"«"«<'°» 

be  in  writing,  but  n,ay  be  proved  o^wtl        "''""^'"'  "^  *^  P"^'^^  '''^^'^  "ot 
Troplong  on  Art:  1793,  Louage  No.  1018  sav./ 
"  II  rdflulte  dfl  hV  «.,„  i»  _-._^ "  ,      .  •    ■°'  ^*^J¥ 


^'  r.sulter,:^^r^^^^«^«^^^^^  »^-tations  „o  peu^ 

1019.  ">Ul'art.l7BinJtp  3  rv         V^'""-"'"''^^*^''^^^ 
V  tation..    I,  faut,  fanf^ute  que ,"  1,^^^^^^^^  "^  ^»  P^"  '"  ^"^  ''''^. -S"- 
''pourrait  a  ddfaut  de  convenrn  demand  ^7^" '™^^    i'architocte  ne 
"experts;  n,ais  autre  chose  est  la  cZvT^  ?  '''""'^^  ^''  *^«v»»^  Par 

"pre«veaepetteoonveatr<^.     SiPI"t     r  '"'      '^""''  ""*"  ''^"^  ««'^'' 
,  "  et  articles  ou  par  le  serment  1  reon '„.''""''  T^  '"^^^'^^^^-^  ««  faits 

"He«,q„etell^eo„™ea:6td^ri^T  '?:,^  P"*«  positive^ent  ,eu 

*'^o«t<S  dans sa reclamation:'  1'KS'^r"^;^:-''^""*''^'^ 
«6te  16;  17  Duranton  N,.  256,  P^rZllT'r'''-^'  '  ^-^>«"-§  374. 
T.  6,  p.  642- Boileux  T  6  p  -19^  F^f    ^ ?"'*''^*''^  M«rcadi 

^0.25.  ^'^■^^^'  *'«'"y'l«I''gneviIle,.te5.de8Batimeut, 
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pectingproprieiors  ^::rz:x::x^rf-  ^^ 

l>y  suggestions  of  apparently  slight  m^Sl  -^  "r  f  "*'  ""'^  *'""'^«"  ^^o, 
contrived  to  lead  them .  into  heavy  aTdtiona  ?"  ^^  ""^  specifications  • 
therefore,  very  p^pe«y,stricted^ts3So?^f'"''  .  ^"he  Courts  havd^  l 
c«e  terms  ^f  the  artlcie,  and  they  havellT  T  '''""'"S  ^^'hin  the  pre!  - 
.  ^id  not  appear  to  be  within  thr^scSZlh  ??  '''  '^"  ^°  ca^es'^^b,/ 
-    IntheoaseofLambert&J)ci;::^D2'^^''^-!>f^^  ^f^   i 

^ng  case,  the  Court  of  Aptifeal;  of  Douai  Thil    a   \  ^^^2,  ^*'  w.hi<*  is  a  le;a. 
gioal  jurisdiction  had  noStoWder  ;h!        t,    '^'"'^*J^«*  %  Court  of  ori-  '  - 
upon^Y.  .^.  article,  to  cstabttthatlf  hT  u'lS  V"^'-  -^^'^gatories 
>i«%>-theplanrahdsp,dl^^^^^^^^^ 

alterations,  because  the'absVnce  of  aTrii  ll  .  "'^  Pr^^*^  ''^'y^'  '^''  ' 
juris  et  dejure^^^t  ^e  ch«(ng^  |S  t^^'^r'^  ''^"Wished a  presumption  :^ 
yet.  in  one  oftits  motives^  2lTt.      FV'""  '"^'^^  ''^^^'^'^^   '^^^n,      . 
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■"Civil,  nulle  preuve  n'cst  ndmise £ontre  la  prdsomption  delaloi;  quo  si,  par 
"  exceptiofa,  la  loi  peniiet  dc  puiser  aric;^|>reuve  dans  I'aveu  jddioiaire,  il  n'est 
"  pits  doutcux  quo  cet  nvcu  no  doive  Hit  purcment  volontaire,  puisqu'il  doit 
"  einporter  re'nonciation  au  droit  sicquis  qucconf^ro  la  prdsomption  legale." 
.  The  respondent  in  the  present  caSo  did  not  object  to  the  questions  submitted 
.^to  biui.  He  voluntarily  answered  them,  and  according  to  the  arret  just  cited, 
-    h6  thcr^hijr  renounced  the  right  to  invoke  the  Art.  1690.    If!  the  answers  wore 

>       not  complete  in  themselves,  it  would  be  difficult  to  admit  the|n  to  be  completed 

b^  extraii^ous  evidence.    But  in  this  case,  they  are  so  coi|iprehensive  Is  to        "I 
leave *nothing„ to  be  suppHipd,  and^by 'themselves  they  amount'  to  a  confession  Of 
jud^nient  as  to  th9,«cveM  itcnis  admitted.  -  ,'  . 

P< ^;      My\>y  bis  'plea,  'the'«r«sp«ndent  iiist<!l»d  of  contesting  his  li^tbility  had  pleaded 

•t  ■*  djat  he  was  only  llab^  for  8tJ  2.22  for  extras,  and  that  he  hiilJ  paid  the  contract. 

"^     price  in  full,,  or  if  M'^ad  confessed  judgm^ffor  the  $712.22,  no  Court  of     . 

ji,<jtl(Sllfic%  could  have  refused  to<.^l^tbeu{)pellant4a»^dgment  on  such  plea  or  con- 
-  fession.     The  responueu't  .hiUi  nibt>-  it  is  tnje,  given  a  formal  contewion,  nor 
admitted  his  liability  by  his  ptea^  but  he  has  done  so  under  bis  own  signature 
and  in  the  most'fonn^l  mttnue^    The  Court  is  disposed  to  say, that  tliii*^ is'^qultc  " 
A  sufficient,  and  that  the  itmtjfint  so  admitted  to  the  appellant  must  be  aUuwed. 

-     "As  to  the  orders  ^Vetf  by/the  architect,  they  raise  a  stro'na;  presuiDptlvn  ST 
good  faith  ia^favour  of  the  appcllantj  but  that  is  ajl.     It  was  not.pcpved  that   . 
lyjr.  Mann  was  authorized  by  thia  respondent  to 'give  these  orders.    The  duty  of 

•^'fln  architQct  who  superintends  the  erection  of  a  building  for  the  proprietor  is 
Hot' to  alter  the  contracts  cnteired  into  with  the  builder,  but  ito  see  t^iut  thege^ 
cojitrncts  arc  duly  carried  out.  There  is,4herefore,  no  implied  authority  given' 
to  an'arcliittct  t5'  order  works  in  addition  or  jjifforcnt  from  tliose  provided  for  by 
the  contmct,  in  the  fuct  tliut  he  is  thiplojfcd  to  superintend  the  works  under  the 
,.  contnict.  >-         .-.       .,  tV"    *  '^    "' 

Wo  iieeil  liil^•dly^say  that  Art:  1690  docs  flotr'apply'to  works  whi|h  arc  altogb- 
,fher  boytjnd  (lie  written  contract.'    As  these  can  form  the  subj^iit  of  a  different   . 
agreement,  the,  builder  can  claim  the  price  of  these  Witlio^^.a|i^  writing,  fo?  , 
they  do  not  aflict  the  written  coiitnict.     1'here  are  in  tliii<j|!a^  a  few  itciiis  of '     , 
this,  kind,  and  thctr  valjue  is  included  in  tha'suni  ojf  8712;^^'*#l*>we4  for  extra' 
works.^         ■•     ,  ■■-. -^  ."     ■-•"■      ■,  :i'':/oS-'    '-h 

This  leaves  *a  balaiffce  of,$>J23  in'favoiir  of  the^appellf«ttt/-aud  the  judgment 
will  go  fur  <that  sum  and '^osta  in  botji  Courts.  "-       -  -    . 

The' following  was  the  written  jiblgnicnt  of  thejCourt : —  '    -^i^w 

*'The<Codrt coisiderin>{  that  the  respondent  has   admitted   that  VlHp " 

appellant  had  d<(ne  for  him  extra,,works^  in' addition  toVhat  was  provided  for  itf^ 
the  contract  of;the  23rd'  day  of  October,  1874,  and'  the  valu6  thereof  l^iie 
amoant'olf^71d.71.   And  that  in  view  (^  such  admission  there  is  no  occasion  to 
apply,  to  the  works  so  admittetl'tlip  |1iles':of  lavr  containlid  id  Article  1690  ofthe    .' 
(3it^I  Code  of  Lower  Canada ;  ;      '•        j  "-\i         "'^   " 

1  '*  Ao'd-oon^i^ering  that  the  appdllabt  ere^ed  tbe  block  of  tenemeiit-faoptte^'ineii- 

^^  .tipded  in  (^eaaici.i»}ntraot,  for%bichhci„illaeto  receive  $16,000,  from  whicbsum 


\ 


V.    \ 


>.    COURT  or  QUB|N'8  BENCH,  1878. 


/ 
1  * 


t  , , 


»  « 


^  Baid  contract ;  "^         ""  ""*  •P^*"'"'*  ^  eotitled  to  receive  u^er  hL 

•  'i',^™rfto/.fc/4^;j^^'-''°s  v'-'™".  or  1323. bXh. !....;:«  • 

"And  considerinij  that  thijrA!o».*»trxi'    .-     *  -     •    ^ 

V-inw  Court  doth  reversflti,-!  -  -J^  .  j     "J' ♦»  J»«yf  1877  ;  •  '         • 

have  rendered,  doth  reject  the  J^i       ''^"'\^^^*^  S»Perior  Court  shoold 
«nq«it^and  also  the  Jtiol  of  thtt      T"^'  ^^  A^e  Appellant  to  rc-operf^'  ' 
davit  f,Ma  b^  ,he  n.XitoIltVstrj'    li^'^'^  ^""  tHe  Record  fheaa 
.-resppndent  to  pnjZZ^LZi^\^l  <J»yofMay.  1877.  and  doth  condemn  th. 

^^^r^fp£appii„,    ^"^"'«"*  of  «•«  Superior  Court  r^ersed.        ~ 
^^'^t^..  fbrresppndent.    •      .  ^ 


Beckham 
ftnd 


> 


i«*  :^ 


W- 


'  <• 


-  COURT  OBJ^EIIN'S  :BENGi'i878.      ^- 


.'^'^-f 


.y 


J"  V 


f 


<„L.L.- 


ApPUtAMTj 


\ 


„■'<> 


^  .    '^  ......       ..     .. 

H«lD:-tll»tDPOfeMlnn.I-M      " .'  '•      "  .  "C  •"     •     '    ,5«»(J«DijlT, 

WBf  A.A.  Dobion' C  T  •-_Ti.j»'"  '    .        '   "'" ■  •'      sr  '     : 

■  %  Superior  Court,  (Wi^kav  J  V^Ai'"^ "T°  *T  *  J"*^*"*  "^^^^  ^T 

«Jn%ii.g>i.e.p;i,a.^|f^^**^*'-''  <;«  the  12th  pmbruary,  187^ 
^^'^^Mms.M.nJ,^^^!^^^^^  Prof^ianal  firm  of 

J.inn.oni«.^i,«eted-b/S*^^ 


■"•l1 


:./■ 


^^'^."■tJ  OM  huBiinaa.  fa  aflch  on?erTfil'?t* '"'  ^^f^!  P""*'"'"^  '^'^'"i* 


)ii 


-/^^ 


•re  all  of  opinion 


'-■■  i- 


.  ■* 
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COURT  OP  QUBBN'S  BEITCH,  1878. 


Ytatmet      they  aire  liable  just  as  solicitors  in  England  are.    (1)  The  Judge  below  so  foubd 


BergeTin.i    Aod  ^^  therefore  confirm  his  judgment. 

Ouimet  &  Co.,  for  appellantr  ' 

)^Archcnnbault  &  David,  Sot  respondent. 

(8.B.)  : 


Judgment  of  8.  C.  confirmed. 


A 


SUPERI6rC0DBT,  1878. 
MONTREAL,  18th  NOVEMBER,  1878. 
Coram  Torrance,  J.  '     . 

*    No.  170.  ',        •       - 
Bousquet  vs.  Broumi 


\-^^ 


'Z" 


Held  r-^Tfiat^n^'V  in»cribinf;  in  review  Is  entitled  to  a  return  of  tlie  depogit  lo  eoen  m  the  judg. 
,  mOBt  fitia  been  reversed  i^  l>is  fovor.      '         '  "  '~    • 


■•■^ 


This  was  an  applicadon  by  motion  for  an  order  upon  th^  Prothonotary  to 
return  to  the  plaiutiff  a  deposit  which  he  had  madorria-^ReficAy  under  C.  C.  P. 
■  497.  :_  •  . 

Jiilr.  ffulert,  the  Prothonotary,  submitted  to  the  Court  that  he  wlis  not  bound 

ta  return  the  deposit  until  it  was  established  that  the  defendant  would  not 

,  A||^al  to  the  Queen's  Bench,  or  until  that, Court  had  confirmed  the  judgment  in 

Review.    Moreover  the  motion  was  premature,  as  fifteen  days  had  not  elapsed 

since  the  date  of  the  judgment  in  Review.    / 

Per  Curiam  :— The  words  of  the  Code  arc,  C.  C.  P.  497  :  "  The  amount 
"  thus  deposited  is  it^tcnded  to  pay  the  costs  of  the  Review  incurred  by  the 
"  opposite  party,  if  the  Court  shoilld  grant  theni ;  if  not,  it  is  returned  to  the 
•'  patty  by  whom  it  was  deposited."  If  we  look  at  the  terms  of  this  article  the 
deposit  is  a  conditional  oi^o,  and  it!)  intention  is  fulfilled  so  soon  as  the  judgment 
in  Review  has  been  reversc'd.  in  favbr  of  the  inscribing  party.  Desirous  of  secur- 
\ibg  uniformity  in  the  holdlnj^s  of  the  Court,  I  have  conferred  with  my  brother 
judges,  andhave  also  communicated  wiih  the  Chief  Justice,  The  Prothonotary 
of  tnoijpistrict  of  Quebec  inforths  the  Chief  Justice  that  his  practice  is  to'retnrn 
the  depb%t|  without  delay  so  soon  as  the  inscribing  party  succeeds  io  Review^ 
We  are  all  agreed  that  the  dcp6»>it  should  be  returned.  '"  ^^--^ 


P.  H.  itoy^fot  pla^l^. 


(J.K.) 


■"-^-r 

••--  'X-"^ 


T  Motion  granted. 


«li«iMUNftiA« 


(1)  TroploDg,  Soci^te  No.  373,  Plumer  k  Gregory,  18  L.  R.  B^.  631. 
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COUR  i)B  0IRCUIT,1[878. 
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fCOVR  DB  CIRCUIT,  1878. 

MONTRAaL,  31  OOTOBBR  1878. 

Coram  Papinkau,  Js 

No.  4193.         ■  9  . 

•L^mpagnie  (F Assurance  des  Cultivateurs  vs.  Beaulieu. 


\ 


1 


I^'action  en  oette  c?jxk\  ^tait  de  la  (^uatr^6Ine  olasso  de  la  Coor  de  Circuit, 
_  1^  dtffenderesse  ayant  an  garant  a  o^poler,  prodaisit  A  oet  effet,  une  excep- 
tiondiatoire,  sans  noaDmoina  fairo  le  dep6t  de  $4  exige  par  la  r6glo  25e.  ni^ 
payer  Ihoaoraire   de  $1.40,   qu'elle   pretend  avoir  et^  introduit  L  erreur 
dm^Jes  copies  da  tarif  des  caoses  de  $60  et  au  dessoua  de  bette  somme.    •         ' 
*i^"^lf'V^^^  "^  la  demanderesse.  s'j^payant  sur  la  r6gle  do  pra- 
IT  1'  '  r:  ^"  ^""""^'^  "'■'^"^^"^  mentionndef  presenta  la  motion  suivante 
a  1  encontre  de  I'exception  dilatoire  do  la  d^fenderMse :         -      , 

Motion  de  la  part  de  la  deaanderesse,  que  I'ex^tion  dilatoire  produite  par  la 
difenderesseen  cette  caus^soit  declayde  irrdguliere,  nuile  et  conime  ,.on-avenue 
etrejetee  du  dossier,  parce  qu'elle  a  ete  produite  illdgalemtet  et  »"a  pas  <Ste 
«veue  des  timbres  requis  par  la  loi  et  le  tarif  de  cette  cour;  et  uu«.i,  parce 
que  le  depot  de  deniers,  en  pareil  cas  requis  par  la  loi  et  Ics  regies  de  pratique, 
n  a  pas  et<S  fait,  etc.  '  o  r      H^"  » 

J.  GD' Amour,  de  la  jwrt  dela  ddfenderesse,  rdsista  H  cette  motion  et  soutint 
quo  la  25ordglede  pratique  de  la  Cour  de  .Circuit,  qu'on  lui  opposait,  n'avait 
trait  qu  aux  causes  au-dessus  de  $60,  et  nullement  n  la  prdsente  causei  qui 
etait  de  la  dernidre  classe  de  la  Cour\de  Circuit;  et  que  le  tarihsrant  silencieux 
pour  les  actions  de  cette  classe,  aucip  ddp6t  en  faveur  de  I'avoca't,  non  plus  " 
qu  aucun  honoraire  en  faveur  du  greffier,  n'etaient  etigibles,  dans  le  cas  aotuel, 
et  que  I'exception  dilatoire  de  la  ddfenderesse,  devait  etre  leq^xe  gratuitement. 
A  lappui  de  sa  pr^ntipp,  il  cita  la  cause  d'Alie  vs.  Gamelin,  rapportde  au 
T    n    T    i'   f^^^^**"*  ^®  ^sjardiDS  vs.  Chretien,  qui  se  trouve  au  15 
tT'J'  °*'^  P™*^""*'*  ""«  «0P>e  authentique  du  tarif  de  la  Cour  de  Circuit. 
i  Hon.  Juge  prit  la.cau8e  en  delibdrd,  et  apres  mflr  examen^V^rgnonsa  m 
taveur  de   la  ddfenderesse,  et   ddclara  que  la  jurisprudence  dtait  maintenartt 
■x<5e  dans  le  sens  des  pretentions  de  cette  dernidre,  non-seulement  dans  le  di«- 
trictde  Montreal,  mais  depuis  trAs-longtemps,  danl  eelui  de  Qu<Sbec,  et  du'il 
taUait  B  y  conformer ;  et  il  renvoya  la  motion  de  la  demandcreaw,  saas  frail.      ? 

iV.  Durmid,  ponr  fai  demanderesw. 
^  •B' Amour  <Ss  Dumas,  pour  I«  d^ndemsa*^^-  - - 
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^    ,       ,  SUPKRIOR  COUHT,  1878. 

8UPKRI0R  COURT,  1878. 

llONTRKAL,  13th  NOVBMBEB,  1878. 
'  .  ;  Coram  Touranck,  J. 

No.  183. 
Prentice  vs.  The  Graj>Ii^ie  Company.     , 

Jr^'^^'^T ''~.  '^^'^  '"  "  •""*'""  ^'>'-'«<'C"'-ity  for  costs.     The  facts  shown  br 
fn  r;Vi:.  r'°  Ploinurs  wife  „„d  f«.i,y  have  been  ab.„t  froo.  t  Ip  ^ 

Thou  Jh  f  r:  "'^r  *'''  "'°"*''  "*■  -^"'y'  ''"'*  »•»«  "«»  y«t  '•^turned 

although  there  ,8  an  affidavit  by  William  M.  Ramsay,  thut  he  is  eLctcd  back 

ab  0  d  ''•'?'•""  ""'"^  "^^"^'"-"^  •i""^  «>'  «»  "•«-  t«»Por«»ry  residence 

'.  rip    f  V.    "'  f """'  •'  ''P°'''^  *"  •"•'«  ««''^'  "  ^''''^  •'  was  Lambent  on 
adefen^a^t  to  make  out  a  clear  case  of  permanent  residence  Jroad,  either 
,     actual  or  intended,  to  entitle  him  to  call  on  the  plaintiff  to  give^,u  ity  fo 
;;  -1^. -|tl.at  an  affidavit  founded  on  a  mere  belief  was  ,ot  a^ffigt  for  tSl 

i        I  \      '  '  : 

J.  L,  Morris,  for  plaintiff.         ■-  ^ 

S.  Bethune,  Q.C.,  for  defendant.  ■  >      .  ^i^^^" 

(8.B.) 


ftfotioQ 
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SUPERIOR  COURT,  1877,' 
MONIRBAL,  29th  DEGEaiBBaj  1^77. 
No.,  2045. 


^  Coram  Rainvill:^,  J.  *  .     - 

-    -■- '■•<•  '■■#'" 

Evans  et  al  vs.  Hudon,  and  Browne,  T.  S. 

CONSTITUTIONAUTT  OF   LoCAL    AcT-SaLAET  QF    P^BUO  OFFICEo  NOT 


i 


BEIZABLS. 


'd   ' 


HBL»  :-i.  '''^^l^^^-^ll--om. Of  the  ,«l*a B^enu. cnW b« *ied  1„  the h.nd. of th.  , 
not  thTh!  i     JL  ^         "  ^"^"^  "  "'""«'  *°  ♦"«  «'y  o'  Montw.1.  becuw  he  ii 
iThat  the  MempHon  of  "the  wlarie.  of  public  employoe.  from "1^™^  m^l  „f 

'  tte  iter  Of  I^  R  e™P'oye«  of  the  Federal  (io.ernment.  «.d  therefo« 
«!..f^ii  K  Li.  .^  ^*''*""*  •'  Montreal  a  not  boOnd  to^ipato  the  retnm 
required  by  38  Vic.  Cap.  18,  8e«v&,^   *».  „  •  •—»  «ie  reran. 

Tbe  plaintifls,  by  saisie^rrtt  aftet  jud^eiit,  «q*mred  Mr.  DanbarBrowne, 
coUector.of  Inland  Reverfft^,  in'  Mriatreal.  ^  aeolare  la  the  usual  form  ,hai 


'J 


mouey,  eiu.,  he  owea  (0  the^enj^iht  FudoAr* 


»  -■ 


\  "• 


\,  > 


V--.— r^ 


''z 


^* 


1  .  .^ 


"^"w*'': 


SUPEBIOR  COURT,  1877. 


JUjh 


Mr  Browne  made  the  following  declaration  :"  That  he  has  not  now  And  U  4 

aware  that  ho  will  have  hereafter  in  hia  hands,  poaaeaaion  or  bpatody  anyjBK>d«, 

orediU  monies  or  electa  belonging  to  aaid  defendant,  in  %aM»anner  ctSZ 

ever.     The  defendant  Alphorise  Iludon  is  an  officer  of  the  3K.Ret,^ue,  ani 

receive,  hm  salary  from  the   Bank,  on  deposit  of  the  pay^l^siKned' fey   thf 

dil^rent  offioeh,,  and  supported  by  official  departmental  cheque  si^rted  by  me  'V 

on  ^rrr  r?.  ";  ^"'*'  W«^»'*"P«"°  *  Abbott,  on  the  3rd  of  DeoomberflWT.V 
on  behalf  of  the  plninfiffH,  made  ll.«  following  mbtion  :  ' 

"  Motion  on^the  p:at  of  the  said  plaintiffs"  that  inasmuch  as  it  appear*  by  tho 

declarat«,p  of  the  said  garniHhee,  Dunbar  ferowne,  in  this  behalf  mado.  that  tk^ 

defendaot^AIphonse  Hodon,  is  a  public  servant  and  employee  in  the  Province 

1  „I  "!'"*"l'"."''"'l^''''''*''^  ""''»''''  """^  *''"*  t*""  ""•'J  D«»t,ar  Browne  i. 
the  OCjlector  of  Inland^^Rg?S,ue  at  th^  said  City  of  Montre«l,  and  the  head  there 
of  tho  said  department  or  office  of  inland  Revfenue,  in  which  the  said  Alphonse 
has  fl'l  7  ""?^'''  *"  I  publi^servant ;  but 'inasmuch  as  the  said  garnishee 
has  failed  to  conform  to  tho  j)rov1iions  of  law  in  that  behalf;  and  Jias^^not,  as  by 
law  and  tho  Blatutfl  fa  that  behalf  required,  mado  a  ^rt  to  thi.  Court  in  this 
cause,  under  bis  signature,  establishing  the  amouni  of  the  salary  due  at  the  time 
ot  the  service  of  the  writ  of  attachment  in  this  cause  and  the  amount  t,f  tho 
salary  to  become  due  ineaoh  month  to^tho  laid  Alphonse  Hu,lo„,  if  he  should 
cqntinue  in  laid  employin«in!rj  #      ^^'  .,   - 

That  h^  the  said  Dunbar  Browne,  «s  such  cqllfcrof  Inland  Ucvonue  at  Mont- 
real,  bfe  ordered,  within  such  delays,  to  thh,  Honorable  Court  shall  seem  right 
to  make  such  report  to  this  Court  under  hi*  signature,  estaWishing  the  amoiinJ 
of  the  salary  which  was  due  to  thesaid  AlBhonVHudon  as  an  officer  of  the  pub- 
lic department  of  Inland  Revenue  at  a^ontrcal  aforesaid,  in  which  he  was  an 
employee  at  the  time  of  the  service  of  th^^^rit,.of  attachment  in  llHs^^auseJand 
the  amount  6{  salary  to  become  duo  him  #oh  month,  if  he  should  contioue  iu 
said  employment  under  the  same  oonditioiirS,  the  wliole  with  costs  "     '  -    ' 

"  The  judgment  is  as  follows :  '<  La  Cou^,  etc.,  consid^raAt  que  d'apr&1a  loi  Je 
tiers-sais,  nomm^  n'est  pas  le  ctof,  ni  le  ddput^chef  du  ddpartement  ou  bureau 
public  dans  lequel  il  est  emplo^ ;  . 

_  "  Consid^runt  que  d'agreJia  lolle  chef  du  d^partement  dans  kquel  le  dit 
tier^sais.  est  employe  est  le  iinistredu  Revenude  I'lnt^rieur,  et  le  d^put^-chef." 
du  dit  d^partement  le  d^putd  du  dit  ministre ;  * 

"Considi^rant  q«e  Tinsaisissabilit^  des  salaircs  dos  employes  publics  est  d'or-' 
dre  public,  et  que  le  Parlement  de  la  Province  de  Quebec  n'a  pas  le  pouvoir  de 
d6clawr  saisissables  le?  salaires  des  employds  du  gOuvernement  ftd^Sral,  et  qu'en 
cons6q«enoe  le  dit  tiers-saisi  Browne  n'est  pas  tehu  de  faire  le  ^apport^uis  par 
la  secuon  5dme  de  I'acte  38  Vic,  chap.  12,  ^  •  .  y^"«  P" 

.  Rejetle  la  motion  des  demandeura  avec  ddpens  distrait*  4  Messrs.  J  &  W  A  ' 

Bates,  avootts  du  tiers-aaisi. 
Abbott,  Tait,  Wothertpoon  <&  Abbott,  for  plaintiffd.  ^  *  "^  * 
Jr^W.  A.  Bata,  for  tiers-saisi.                                 '^      ^  *  ' 

(J.L.M.) '  ^  ' 

^  "  ^  '  '"  ^  '  iy'  
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COVRT  ©KquBBSN'S  BE^iroii;  1877. 


'•:;t9UKT  OF  q'uken's  g|(qj8r*d|f7. 

'"■^  ■   MONTREAI,,  llfttMAriUlI,  pll.'^^f!^ 


Coram  Doiuos;  C.  J.,  Mdiiic/ 


"^ 


';^^ 
.<>;„.. 


,ll«AV^.jySANBOBM,  J.,   TebSIBE,  jj 


®    "-* 


•     DAMB  LO'liS  I\ICKEB, 
DOSITHUE  C.  SIMON  IT  U.:, 


Al'FKLLAifT  I 


i 


RBRPO^nEKTR. 


llH.a:^l.:Th.t»cop;«f  .„o«.ri.ld«Hlnot  cortifled  by  the  noUry  I.  «  n.lUty.  ftd  an  .otion 
baiK'doamchoxWWtwlllbcdtomliwcd  7.  «"«  an  wuon 

f^lf^-^keptby.mlnl.terorotherper.on  authurUcd  J.y  U^Xto  keap  «.cU  rl«l.terta 

oo^'Tf^""' ''°'  "^'^'*'''  '''*"^  ■  judgment  of  the  Court  of  Beview,  Montreal, 
zatli  I'cbruary,  1876. 

^    DoRiON,  C:  J.     Lo  29  niars  1869,  I*hiIcinon  Wright  a  loud  pour  sept  ans  A  • 

1  Intimd  3'nion,  un  lot  do  tcrro  dans  la  vilie  dp  Hull,  mojennantSlOO.par  ann^e 

«t  I  pWi|iition  de  construiro  une  maison  de  bois  a  deux  ^Jtages.       \ 

Lo  6  tovenibre  1869  Simon  transport^  Bon  bail  H  Alfred  Bourjeiu  pour  assurer 

Jo  rcmboursement  d'une  sommo  deTglOQO  payable  dans  deux  ^an9,>ourjcau 

no  dcvant  prendre  possession  des  lieux  que  !e  6  novcmbre  1871,  si  Simdn  ne  lui 


Janvier  1870  autre  aete  stipu- 
'en  payant '$1,600  au  lieu  de 

'hH&mon  Wright  tons  sea'iroits 
irnier  le  droit  d'exerceif  le  rem<Sr6 


,     ,    -  •  -— —  -^ 

payait  pas  ies  $1000  avant  oette  <5poque. 
,  iant  que  Simon  ric  pourra  exercer  le 

Le  12  decembre  1871,  Bouij^u  t?._ 

Bur  la^ropridtd  loud  k  Simon,  rescrvant 

pedant  deux  ana  H  compter  du  12  ddcembre  1871 ,  en  jpliyant  il'fiol.  Le  17 
mirs  1873  Wright  proroge  d'une  ann^ele  terme  pour  rcxercioe  de  laTaoultd  de 
rdm^^ui  en  vertu  dk  cette  nouvelle  convention  ne  devait  oxpirer  due  le  12 
<l^cembr&  1874.  /  /   '  ^ 

Le  28-octol)re  1874,  Olivier  Latour^i^  des  Iptimds,  notifia  Wright  que 
Simon,  dtant  devenu  insolvable,  lui  ^va1t  fait  une  celion  de  ses  biens.  Que  plus 
tard  Edward  Evans  avait  dtd  nommd  syndic  par  lea  crdanoiers;  aue  Simon,  ayant 
obtenu  sa  ddcharge  et  une  retrocession  de  ses  biens,  lui  avait  eld  son  droit  de 
rdffldrd.  ^^  ,; 

Wright  est  mort  le  22  mai  18^4  aprds^ir  ftit  un  test«i4ent  k  3  juillet 
lBb7,  par  lequel  il  a  fait  I'appelabte  sa  mdre,  sa  Idgataire  univers^He. 

C  est  sous  ces  circonstanoes  et  en  alldgu^int  Ies  faits  oi-dessus,  que  le  15  jan. 
Tier  1875, 1  appelante  a  poursulvi  Ies  deux  Intimds  Simon  et  Latour  et  a  oonclu 
a  ce  qu'ils  fussent  tonus  de  lui  remettre  la  possession  du  lot  en  question,  et  lui  en 
payer  Ies  fruits  et  revenus  &  raison  de  $600  par  annd*  4  compter  da  12  ddoem- 
ore  1874.  -;'"  ■;...■ 

^#  Les  InUmds  n'ont  pas  rdpbndu  4  cette  domande  et  ont  dtd  condamnds 


de  U  Oour  Liil^rienn  dt  ddbouTSmfioSlaSte  1?  preuve? 


r- 


\ 


[Jc^fflr* 
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,  ls.n  o«iu|„„t.,e  dossier  I'oq  trouvo  |,o  1«  copi«  Hn  teai^^rt  fait  A  Phikmor. 

jjfjght.par  Bourjeau  n'oH  pan  ^gncJo  par  lo  notuu«  qui  . rcyu  iacte.     L'wtiqo' 

^t.londc^o  «ur  M  trapHport  I'oiiiaion  ont  fatalo.  L'dxtrait  mortuaire  de  I'hi- 
pn  WriRht  u'dift  pas  un  textrait  de«,  r6.ii«tro8  de  NgliM  oik  U  a  oUJ  onterrt,' 
mij  un  certuioat  o^ginal  donu6  par  M.  Tod.1  qui  ««  dit  *tre  !'«„  i^  .uiui«t«. 
^e  I  »5gl,8o  catLdiquo  apo8t()li.,uo  ik  UitH  dan,  la  province  d«  Qiit^bec.  Co  certi- 
noat,noatp,,8rdgu!ieretieju^eiii(jnt6gtcoDfimid.     ' 

J/icm«,<cr  .(;• //a//,  lor  the  appolJMit.      - 


■.-■v." 


P'^O 


Judgincut  coiilir 


i***;?' 


_._^^.^^      _i. SUPEHIOR  COURT,  I878r-^ 

.  .      MONTREAL,  15th  NOVEMBER,  1878. 

•    r  .,,,  Coimn  ToRBANOE,  J. 

..  ■'*   •'     ■  .   '/.;#■      ^  ■.:  . 

•.  '  No.  1642. 

■    •        V      ■  V 

MeUe»  ct  al.  vs.  SwaUs. 

II.LD:-Tlmt  a  motl^,„  for  fho  production  of.  powc-r  of  .Itornoy  and  rar..ecurlty  fo,  «»t.'c.nnot 
bo  pre«.ntt.d  after  tl.o  expiration  of  four  day,  from  tl.o  return  of  tUe  writ  of  .ummon. 

•  ^  This  was  a  motion  by  tlio  defendant  f«r  a  power -of  attorney  and  for  security 
of  costs,  presented  within  four  days  of  the  date  of  the  defendant's  appearance,  . 
but  after  the  expiratio»  of  the  four  days  after  the  retufriof  the  writ  of  summons! 
Jiethune,  Q.  C,  for  plaintiffs,  contended  it  was  Vk)  late.  Such  an  application 
ough.t,  strictly  speaking,  to  be  made  by  dilatory  exception,*  and  although 
permission  is  granted  in  certain  cases  to  doby  motion  wjiat  may  be  thul  donr 
by  exception,  where  that  course' h^s  been  sanctioned  by-the  practice,  of  the 
tourts,t  yet  the  time  for  ^o  doij||:js  lm,i|tcd  to  the  four  days  fjlowrng  the 
return  day  of  the  writ  of  summodl^^  fctevof  d«e^nt  practicT  mayCvI" 
,  prevailed  prwr  to  the  Code,,  thb^  provl«  of  the  Code  must  now  govern.^ 
Ho  also  swbm.tled  that  the  practice  «f  t|^e-lcourt  did  not  sanction  ilie  applicV   : 

■^lon  for  the  power  of  attorney  by  motionf        •     '        r .  I 

The  Court  rejected  the  motion.  V'V     -  .  -,J* 

Bethune  &  BetHune,  for  plaintilfe."   ' '  ]     '      'm  "°"""  '"^^^^'  '  ^ 

ii'rfwarrf  Carter,  ^.C,  for  defendant.     '•    *  "jB- 
(8.B.)  ^  .  .      ,    W 
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§  Art.  1360  Do. 


*/         >• 


-  r 

r 

/■ 

':  ■     K 

-        ! 

^ 

-  J.-  , 

^ 

■_*. 

*                       •              * 

.-V-. 

% 

;  -  .■      >;.■ 

^                  f 

• 

^ 

\ 

■/     ■.'. 

.  '■.■     .,■ 

;;;,v-^.v;- 

,.  -.-  -, 

i 

-'■'-    .-7-,' 

'■>-  : 

^' 

* 

■ 

— — -7 

■S'     ■■■" - * 

' 

■■  ■,  /  ■ '  ■ 

:'    > 

j..\    ' 

■  ■  t ' 

':.- 

V      , 

■  ^       ;     I     ■         "" 

',     .: 

• 

1 

:S4-   ■ 

« 

^"^ 


(L 


k/ 


<■{ 


W   \ 


\ 


n 


'A, 


.  "   /I     ' 

/»'    ,, " 

"  V 

'.    J\     ' 

-    '    fr'      '^         -, 

^.♦>"               . 

^^  ;•  ;■' 

'  /'^V/ 

f»       // 

^,  ..  <»  >' 


^^ 


V 


IMAGE  EVALUATION 
TEST  TARGET  (MT-S) 


[  ' 

■■    \-  _    ...-■  •     t      '  ■   ■ 

* 

'        . 

'"■b. 

*. 

■  V 

■-T---                            ,          -     _ 

- 

% 

!»     ■■ 

X 

4      ■ 

« 

., 

• 

1 

V 

■  V*:. 

■- )    .■''■■':  ■;■ 

0 

s 

/ 

] . 

4 

■■•'-,,  .  /,, : 

- 

/ 

■V  ,:-.-■..  ■?. 

..  .V  .;    ■ 

^/: " 


I 


ih-n- 


'( 


272       JUDICIAL  COiWMITTBB  OP  THE  PRIVY  COUNCIL.     '       , 


JUDICIAL  COMMITTEE  OP  THE  PfiIVY  COUNCIL. 

6th  MAY,  1876. 

■'Coram  Sm  James  W.  Col  vile.  Sir  Barnes  Peacock,  Sm  Montague  E. 

.VkKfrmv*       Orw^     TV r-h       ^>* 


Smith,  Sir  Robert  P.  Collier. 
PIERRE  GRAVEL, 


AND 


PIERKE  P.  .MARTIN  it  al., 


r 

Apfblliht  ;, 


REgPONDENTg. 


"    '"*""■•  •"<>  Who  allpged  mat  tho  monuy  wu»  stolen  from  him  while  on  his  wlv  .„, 
Kence  on  bU  pun,  in  order  to  be  relieved  from  liability  .to  account  for  the  same. 

The  action  was"  brought  by  the  respondents,  Martin  &  Monat,  against  ihc 
app«IIant,  Gravel,  for  the  recovery  of  a  sun,  of  $2,883.23,  which  had  been  placed 

^   *\w  J"r.  '  """^  ""*  "*"'""''^'     The^defendant  stated  that  he  had  been      ' 

robbed  of  the  money  at  Quebec,  his  valise  having  been  opened  while  the  stearfcr 
was  at  the  wharf,  and  the  money  abstracted.     The  Court  below,  Beaudry  J 
maintained  the  action,  being  of  opinion  that  the  defendant  had  not  established 
hia  defence  m  a  satisfactory  manner.     The  defendant  appealed. 

*l,^"/^  ^T'  '^^^j^r"?  ^"""'^'  Taschereait,  J.,  dissenting,  was  of  opinion 
that  the  judgment,  should  bp  reversed.     The  young  man,  Grav^  who  was  «_ 
clerk  in  the  emp|6y  of  Martin  &  Monat,  enjoyed  a  good  character,  and  the  facts  ^^ 
wore^such  as  to  lead  his  Honor  to  believe  that  he  ha.^  really ,bcen  robbed  as  ho 

LoRANOER,  J.,  was  of  opinion  that  the  judgment  must  be  confirmed.     At 
the  same  time  he  did  not  say  that  the  appellant  was  guilty  of  theft,  but  he  was       ' 
accountable  for  the  money,  and  his  story  of  its  disappearance,  unsupported  by 
prpot  of  the  theft,  was  not  sufficient  to  relieve  him  from  liability.       . 

Ramsat,  J.      This  is  an   action  by  respondente,  .calling  upon  appellant, 
formerly  their  clerk,  to  account  for  a  portion  of  a  sum  of  money  given  to  ^appel- 
lant to  pay  to  their  creditors  in  England.    '  // 
\       Appellant,  defendant  in  the  Court  below,  denii^having  received  this  money 
k  and  says  that  he  was  robbed  on  board  the  Quebec  steamer. 

The  evidence  of  appellant  having  reoeiv^Jcl  the  money  is  complete/  It  is 
proved  by  Turgeon,  and  he  himself  lockef  the  trunk  in  which  it  was  placed 
and  m  an  affidavit  i^ade  a  few  days  aftct  he  acknowledged  having  received  it. 
This  denial  might,  therefore,  very  wel^iave  been  left  out  of  the  case,  and  also 
the  insinuation  that  respondents  stol^  the  money  themselves  after  they  had  put    ' 
It  into  his  trunk.    To  credit  this  sirggestion  we  must  ejther  believe  that  Messrs.    <3. 
Martin  &  Monat,  having  first  robbed  their  poor  clerk,  with  a  salary  of  »700  a 
year,  hired  no  accomplice  to  go  to  Quebec  to  cut  open  his  trunk  in  order  to 
supply  him  with  a  plausible  defence  to  any  action  they  might  bring  agaittll     . 
him ;  or  we  must  believe  in  a  coincidence  of  the  most  incredible  kind,  namely, 


-T"- 
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th«t  app^  lant,  b«.„^  first  robbed  by  'hi.  employers,  was  practised  upon  by  .      o«„ 
jecond  th.ef  at  Quebec,  who  broke  open  his  wi„dow,.a„d  cut  the  stJap.  and  mS., 
forced  the  lock  of  hi,  trunk,  to  find  that  he  was  too  lat;  -rttaet.1. 

It  being  quile  certain  that  appellant  got  the  money,  the  rule  of  law  which- 
limits  h.8  rcsponsibihty  is  perfectly  clear.     Ho  must  u«e  due  diligence  for  it."  ' 
.  preservation,  and/if  he  all.g(*  that  the  thing  entrust  to  him  was  destroyed  by 
force,  majeure,  he  must  prove  it.  ,  ' 

f  "n  '1 "™  i"'^  *''"*  '*■  """  *"'"^'^'"  *''«  judgment  of  the  Court  beh.w  we 
virtually  affirm  that  the  appellant  stole  the  money.  I  do  not  see  that  welave  " 
anything.to  do  with  the  conclusion  people  may  choose  to  draw  from  our  judg- 
ment. That  may  depend  upon  many  circiniistanccs  which  we  cannot  know- 
but  certainly  it  is  not  the  iHsue  presented  to  us  to  decide.  All  we  have  to 
decide  ,s  whether  the  appellant  has  proved  the  fact  of  force  majeure  which  he 
has  alleged,  and  for  my  part  I  think  he  has  not.  His  own  evidence  almost  ^- 
excludes  the  physical  possibility  of  the  theft  being  performed  as  he  pretends  it       ? 

His  theory  isthis:  that  some  one,  having  possession  of  the  key  of  the  next    *  ■ 

<!abin  102,  passej^on  the  gallery  outside,  forced.open  the  window  of  cabin  101 
locked  (Jie  door  of  101  on  the  inside  to  pn^vent  interruption,  cut  the  straps  and 
broke  he  lock  of  the  portmanteau,  and  stQle  out  again  with  the  money  At 
first,  a  1  this  was  done  while  the  steamer  was  at  the  wharf  at  Quebec,  and  in  thdt 
time  that  it  took  appellant  to  pass  from  his  cabin  on  the  third  deck  to  the  head 
«f  the  stan-s  on  the  second  deck  where  Biron  was  stationed,  and  to  return  with 
hmdesuiU.  I"  Ms  deposition  he  wavers  as  to  whether  the  steamer  had  not 
yet-started  to  go  alongside  tliq  ocean  8teamer,  the  iV^«/<,„-«„,  and  he  lengthen, 
the  time  during  which  the  theft  took  place  to  fifteen  or  twenty  minutes.    These 

are  important  contradictions,  and  they  are  not  calculated  to  strengthen  appellant's 
^sition.     Again,  we  Jiavo  the  presence  of  a  number  of  soldiers  insisted  upon   ^  * 
•  Now,  It  sometimes  happens  that  experienced  burglars,  who  have  become  unoom-- 
-  fortably  notorious,  enlist  in  order  to- make  their  identification  difficult  but  it 
was  ucrt  a  soldier  in  uniform  who  could  have  committed  this  theft.     The  person 
Vho  did.  It  must  haw  had  access  to  the  key  of  102.     No  one  ventures  ZyM^ 
that  It  was  the  occupant  of  room  102,  who  had  gone  away,  (it  is  all  but  certlgif  "  » 

before  the  theft  could  have  taken  place.     The  thifef  not  being  the  occupftntof 
lOw,  we  are  tempted  to  inquire  how  a  person  breaking  into  101  had  the  key  of       _ 
102.     If  he  had  the  key  also  of  101  the  thing  is  easily  „explained.     He  would 
take  the  key  of  102  out  of  its  door  as  he  passed,  open  the  door  with  101  key 

close  it  and  lock  it  either  with  101  or  102,  place  162  in  it  to  dii«5t  suspicioa 
ontheoccupantof  102,  and  break  out  by  the  window.  Any  other  mode  possi- 
ble  under  the  evidence  is  violently  improbable,  for  then  we  must  suppose  that 
^«ome  one  knowing  of  the  treasure  in  101  took  key  102  after  the  occupant  had  . 
gone  away,  for  the  express  purpose  of  stopping  the  lock  of  101  on  the  inside,  and 
that  he  then  broke  in  through  th^window  of  101.  But  while  he  was  doing  thu 
appellant  was  walking  up  and  down  in  face  of  him-,  and  appeUant  saw  no  one,  or 
It  must  have  been  done  in  the  few  instants  it  took  appellant  to  go  from  his  room 
to  fetch  Biron,  according  to  the  stateuients  of  his  affidavit.    But  one  thing  is 
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very  certain,  that  the  thefV  could  not  have  been  performed  at  all.  if  .pDelltt.k 
had  put  the  pin  in  to  faaten  the  blind  and  the  windowHae  wo"  fllty'Sm! 
the  danger,  «,  much  so  that  he  did  not  go  down  to  breakfast,  though  he^had  2, 
dowq  to  supper,  and  yet  he  tells  us  he  did  not  think  of  the  pin     Howerer  he 

.t  pr^J^t  '  ""'  ''  ""^'^  '"^'^ ''"'"'"  ''  '"  *»"*'  '••«*''-  ^^^^^ 

dXl^tZ^:^'''''''^''''''''''^''''  Council,  thejudg^entwa.  con.  _ 

Jt\  ^r^-  .^"  '^'  ^^'^  '^^''"''  ^^^^'  '^'  ^^^"><  »•  «  clert  or  ser. 
v,n  of  the  pla.nuffi..  was  entrusted  by  them  with  a  considerable  sam-of  mohay 

pay  debts  which  they  awed  in  England.    ,Thc  money  was  packedby  the  plai„\ 

whil  H  '^°/f  "•^""^ '"  «  «'«''"'«^  «»"«<!  ">e  "  Quebec."  a  river  steamer,  in 
Jh,  h  the  defendant  was  to  go  from  Montreal  to  Quebec,  in  order  to  proceei  to 
^Dgland  on  board  a  transatlantic  steamer  which  lay  at  Quebec.  The  drfTndant 
having  accepted  the  money,  it  was  ncccHsary  for  him  to  account  for  it  if  he  did 
not  U.0  It  in  the  manner  in  which  he  was  employed  to  use  it;  and  tho  account 
of  the  money  which  ho  g.vc  to  the  plaintiff,  was  this:  that  whilst  ho  was  on 
board  the  steamer  "Quebec  "  a  portion  of  the  money  was  stolen,  and  that  he 
had  put  the  rest  into  the  hands  of  the  captain,  who  had  handed  it  oVer  to  the 
plamtiffio.  It  IS  admitted  that  the  ouus  lay  upon  the  defendant  to  prove  that 
the  robbery  vfas  conm.ilted.  Many  witnesses  were  *aiied  on  the  part  of  the  de- 
fendant to  prove  that  the  money  was  stolen,  and  the  Court  musi  judge  of  tk 
fact  whether  the  ^.oney  w«s  or  was  not  stolen  by  the  evidencp  given  at  the  trial 
Dv  witnesses  who  were  siiliipoto.l  tn  /.m,u»  ^„..„.:_-.-  _        . 


.  „     ..  r  ^        ^  '""^"  "y  ""^  eviuencp  given  at  the  trial 

by  witnesses  ^vho  were  subjected  to  eross-examination,  and  not  by  depositions 
which  werQ  given  before  tho  m%gl«»-'»-"  ™k---J»- -i^  .«•  .    •  *^        . 

of  cross-examining  the  deponents 


pportunity 


~j„,y.....^.  „..„  „i,ru  suujccieci  to  cross-examination,  and  not 
which  werQ  given  before  tho  m"hgi.strates,  wli^jTrtic  plaintiffs  hj«I 
of  cross-examining  the  deponents.  4 

The  learned  ^  Judge  who  tried  the  case  in  the  "first  instal^MR   Justice 
Beaudry    says,--"  The  defendant  has  n^t  proved  tho  excep»io^"h  he  has 

pleaded,  by  which  .he  alleged  that  he  was  the  victim  of  a  rot^ery  of  the  bulk  I 
"of  the  money  which  had  bee*  confided  to  him,  and  he  his  not  been  able  to'^ 
discharge  himself  from  the  obligation  to  accounVfor  the  money" 
The  case  was  appealed  to  the  Court  of  Queen's  Bench.  4„d.Was  argued  befo'rej 
lour  Judges,  of  whom  the  majority  substantially  a&rmed  4e  decision  of  Mr/ 
Justice  Beaudry.  One  of  the  Judges,  however,  Mr.  Justice  Taschereau,  thou-'ht^ 
that  the  judgment  of  Mr.  Justice  Beaudry  was/^rong,  and  what  we  are  calW 
upon  to  do  now  is  to  reverse  the  decision  of  tl^e  majority  of  the  Judgfes  of  tl 
Court  of  Queen's  Bench,  and  to  say  thftt  the/  ought  to  have  reversed  the  jutj' 
ment  of  Mr.  Justice  Beaudry.  /  * 

Their  Lordships  are  always  reluctant  to  reverse  a  finding  upon  a  mere  question 
of  fact,  even  by  ir  single  Court  of  Justice/but  they  are  still  more  reluctant  sJto 
do  when  .the  decision  of  the  Court  wh^tries  the  case  in  the  first  instancZhas 
been  affirmed  by  aSaperior  Court  of  ^tietice,  and  when^here  are  two  concobent 
judgments  upon  a  que8tion.4)f  fact.  As  a  general  rale  their  Lordships  ^  not 
interfere  with  such  a  finding,  and  there  must  be  some  very  good  leaso/to  it 
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4m  Hum  to  nveng  •  JmWm  of  •  Court  m.  ,on_u„„»,,  ,     T      T" 
^oMo.  .a™.  0,,  j„i.io„  of.  |„„  Co,7^    '        °  "  *"'•  ""•  "»« 

Ibe  timo  at  wbiob  tke  robberr  took  dI>i>i  .0,1  ..  ...l     ,  ' '»'''"'« 

puo.  o.  tb.  t™,  b.  «.M'.b«  wtboturdi"^!:":  "V'  '""^ 

.0  «..  ,.«,.ri  ,0 1^  bta  „  ...i..  „„  i.  «n,lg  b^X     H.^.^  T 
rigni  ana  toe  time  when  he  found  the  stewnril     Ti,.»  ««^«  t-   /•   . 

_  tt«»ver of  ,be ,.,,» „^  ^i  .„,  ^j,  ^^^_  ^^^^  ^^  tbW y. t; 
provo  tboVtbo  n,bb.„  ...,on....t.oi  ..,o,„  ^^,.  .„, .,.. ..  _,!'..frW  >» 


„   ud 
Martinet  ai. 
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their  deomoD,  and  Bod  that  the  defendant  haa  proved  aatiafaoforily  by  the  evi- 
dence at  the  trial  that  a  robbery  waa  oommitted. 

None  of  the  jad/l;ea  found,  aa  a  faot,  that  tfie  defendant  himself  oommitted  the 
1  robbery,  and  their  Lordships  abstain  from  expressing  any  opinion  upon  that  sub- 
ject. All  that  the  judges  did  below  was  to  find  that  the  defendant  had  not 
proved  that  the  money  was  stolen,  and  thjibisall  that  their^Lordships  do  in  affirm- 
ing the  judgment  of  the  Court  of  Queen's  Bench. 

Under  these  eiroumstapees  their  XiordHhips  will  humbly  recommend  Her 

Majesty  to  affirm  the  judgment  of  the  Court  of  Queen's  Bench.    The  appellant 

must  pay  the  costs  of  this  appeal.  *" 

\  Judgment  confirmed.'*' 

Benjamin,  Q.  C.,  &  Bompas,  for  nppicllant. 

Matthews,  Q.C.,  &  Fullarton,  for  respondent. 

(J.I 
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SUPERIOR  COUKT,  1876.    T 

'^  ■  -■■'  '--^^^ 

IN  IN80LVKNQT. 

*■  '  • 

MONTREAL,  21st  JULY,  1876. 

'  -         i 

Coram  Bainvilli,  J,  \ 

No.  369.     '        I 
'  /'"^fr'et  al.  vs.  JWafo,  and  .Mafo,  Petitioner. 

Bud  :— Tlift  tho  Court  or  Judge  b«i  powpr  to  anthorize  in  inwiyent  to  continae  hig  trade  daring 
■•  tboproceedinggoiitbe  writoratlaclimont.  /' 

The  writ  of  attachment  having  been' quaslig^,  the  plaintiff  inscribed  in 
Bevicw.  The  defendant  tlien  moved  to  be  authorized  to  continue^  his  trade 
under  such  terms  and  conditions  ns  the  judg^  might  order.  > 

Bainville,  J.j  made  this  following  order  :     •  -—^ 

"  Jp  sousBipn^,  I'un  des  juses  de  la  Cour  Sup^rienre  pour  le  Bas-Canada, 
ayant  entendu  les  particH  pur^la  requgtc  a  moi  pr^sentiSe  par  Ovide  Malo  aux 
fins  de  lui  laisser  continuer  gon  comliierce  et  de  le  faire  remettre'en  possession 
des  niarchandises  e't  effets  de  commerce,  'argents,  monaycs,  billets  di\banqi|e, 
magacin,  livres  de  cumpte,  etc. ;       ^ 

"  Vu  qu'un  jugement  anKSiieur  a  d«5ji  rcmis  le  dit  Ovide  Malo  en  possei^ltni 
des  magasin,  niarchandi-ses,  etc.,  ci-dcssiis  nientionnds,  en  declafa&t  le  bref  pa. 
liquidation  fbrcde,  cas8^  et  annul<S;        -  "  ^  . 

'  "  Ordonnons  et  enjoignons  A  Edwarcl  E^s,  syndic  en  cette  affaire,  de  remettre 
et  donner  la  possession  imm^diutement  au  'dit  requdjrant,  Ovide  Malo,  de  son 
maga^in,  des  clefs  du  coffre-fort,  et  du  magasin,  des  Itvre^  de  coroptes,  livres  et 
docun^ents,  et  des  marchandises  appartcnant  au  dit  rcqnmnt." 

Doutre  &  Co.,  for  petitioner.  \.  jv^   J  ♦ 

Mapnaster  dk  Co.,  for  plaintiff.  -  ^ 

(O.D.) 


•  CompAr6Souliirft..J4azarus^V^L.C.  Jiai^  104,  Delaneyr.  Lazarut,  ante,  p,  131, 
and  a.  T.  B.  v.  Citueiu  In*.  Co.,  ante,  p.  235.  (j.k.)  ,,),' 
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CSUBT  OF  REVIEW,  1878. 

,  MONl'KEAL,  23BD  NOFBIIBBR,  1878. 

0*ram  TOHBANCB,  J.,  Rainvhi,*,  J.,  JiTtt,  j;  . 
Anderton  vs.  GtrvaU,  and  GenaU,  Petitioner         ' 

Oivthe  affidavit  of  the  plaintiff,  disclosing  a  debt  an,ounUn,r  to  1375  .  wri. 
of  attachment  %a,  issried,  nnder  the  provisLs  of  the  Insollt  Act  o^  lft« 

seized  and  attached  thereunder.  '  «u»Siveni  was 

..T.xt  ^"'rr'""  ^"^  *•"'  i*'"''"'*''"*  P/*«^'«'^  •*  P«^i«««  to  q«*  the  writ 
and  also  a  petition  praying  to>*  permitt^l  to  continue  his  business  pendiL  tTe 
eontestafon  of  the  first-mentioned  petition,  and  offering  to  iT2^^7'^l 
an  amount  as  might  be  fixed  by  the  Court.      ,  ^  ^  ^  """^ 

On  the  argume«t  of  this  petition,  the  counsel  for  petitioner  cited  section  7  of 

0  eiru"'  t:;  f  .f ''  ^"'  ""^'"''^'^  '••»*  *»••«  -tion  authorized  tCjud^e 

hS  I-  "?     ]'      ^:  T:"^  ''^  ^  ''^'''^  ^•^''"'^  •">'  ««««d  the  amount  of 
the  debt  disclosed  m  the  affidavit  of  the  plaintiff 

The  plaintirs  counsel  argued  that  section  7  did  not  apply  to  cases  in  wh.Vl.  « 
writ  of  attachment  had  issued..but  only  to  those  in  which  a  deZd  of  as^Sn 
.ment  hadbeen  made.     The  preceding  sections,  4,  5  and  6,  referred  en  tiVeMo 

-In's^r  "  'r "'  ''  ^"^^^  ^"''  *«  '"^^  P**"-  gainst  sur^an^^ 
In  seo^n  8  proceedings  on  writ  of  attachment  were  first  mentioned  and  ZitW 
.  .n  ae^tion  18,  which  allows  the  insolvent  to  present  .  pet2  ^LTS 
writ,  nor  anywhere  else  in  the  A6t,  is  authority  given  to  a  judg.  to  nTrmit  an 
insolvent  to  tontinoe  his  business  while  the  cont^tation  of  a  p.1^t  o„  to  '^h 
the  writ  IS  pending.  If  the  Judge  held  he  had  such  authority,  ihe  nswt  IThe 
petition  set  forth  that  tl/e  defendant  was  indebted  to  plaintiff  in  a  much  kr^j 

.sum  t  an  that  di.,o..d  in  the  affidavit,  and  security  should  at  least  beg  v^t 
the  full  amount  duo  by  the  defendant  to  plaintiff.  »eg»veptor 

unf^t^r'^'l'  ^1'"""^  n'  P'*'''""  ""  '^'  S'"""*^  th«t  h«  ha-l  not  power 
under  the  act  to  order  or  allow  the  prayer  thereof  in  a  case  where  a  wrU  of 
attachment  had  issued.  'w  wuere  a  writ  ot 

Tl^  petitioner  inscribed  in  Heview,  and  the  judgment  wal  reve«ed      The 
co««rf^ronf»  are  as  follows :  «  i;eversea.     iho 

^    "La  Cour,  etc^-  ~r^  - 

"Considdrantque.d'apr||jya  section  9  de  I'acte  de  faillite  1875  Uhr..P 

"Considerant  qu'aux  termes  de  la ^spctiou  16  du  dit  aote.  le  syndic    an.A« 

ern^on  d'un  bref  en  liquidation  forcde,  ne  ^.^e  les  bi  ns  7u  d^S 

qu  en  fidei-commis,  au  bdnefic^  d„  dit  defende Jet  do  ses  cr^aneie^  eVsS 

lesditabie^sauxordresdelttcouroudujiHy;  ^"M'e'ers,  et  suje^ 
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"  Consid^raot  qa'«ux  termet  do  la  a«otioD  17  da  dit  axjte,  1e  d^fendeur, 
lonqu'il  a  eontestd  le  broF  en  liquidation  forego  dmis  oontre  \jai,  n'eat  obligtf  de 
fournir  qn  ^tat  de  ma  affaires  au  syndic  que  dans  lot  diz  jours  i  compter  de  la 
dat«  -du  jugement  rejotant  sa  rcqudte  demandant  I'annulation  du  dit  bref,  et 
BOn  dans.  Ics  dix  jours  &  compter  de  la  signification  de  ce  bre^;  et  qu'auz  tormcH 
do  la  section  20  dn  dit  acto,  dans  le  ons  do  contestation  d<i  bref,  le  syndic  ne 
p^ut  convoquer  I'aasemblde  des  or^anciors  du  ddfendeur  qii'aprds  le  rejet  do  la 
dite  contestation ;  / 

"  Considcrant  qu'il  rdsulte  de  rl'enMmblo  de  ces  dispositions  que  jusqu'A  co 
qu'un  jugement  soit  rendu  sur  la  contestation  fuito  par  le  d^fondeur  du  bref  en 
liquidation  emis  contre  lui,  lo  dit  dt'fendeur  n'est  pas  definitivement  ddpouilM 
de  la  propriete  et  posnession  de  ses  biens  au  profit  de  acs  oreaneiera,  mais  que  la 
loi  n'en  donne  au  syndic  qu'und  pos.*M!8sion  provisoirc,  sujette  &  r^yooation  dans 
le  oas  d'annulation  du  bref  en  liquidation  forc6e,  et  qu'il  ne  poastide  ainei  les 
dits  biens  quo  sujets  aux  ordres  de  la  Cour  ou  du  juge ;  / 

"  Considt^rant  qu'en  tel  cas  et  avant  tcllo  adjudication  sur  lo  merite  du  bref 
en  liquidation  contcst^e,  le  syndic  ne  peut  Ctire  considere  que  corome  un  gardien 
oil  d^positairo  charge  de  oouRerver  les  biens  du  dtSfcndeiir  par  lui  saisis,  an  profit 
tant  du  dit  ddfendeur  que  de  sed  oreanciers ;  /  ' 

"Considdrant  qu'en  toutcs  nldtidres  concernant  la  i  main  levee  d'effets  saisis, 
l'4$tabli8sement  ou  la  dccharge  dc  gardiona,  commissaircs,  ddpositaires  ou 
sdquestres,  la  Cour  9u  lo  juge  a  uno  juridiction  som^aire  don't  Tezereice  n'est 
limite  que  par  les  circonstances  particulieros  du  cos  soumis; 

"  Gonsidiirant^  en  fait,  que  le  dufendeur  en  cetteeause  a  ciontestd  le  bref  en 

'  li<j|uidation  forcdo,  dmia  centre  lui,  et  que/cctto  contestation  tet  fpcore  pen- 

diinte ; 

"  Considdr^nt  que  le  dit  ddfendeur  aii  demande/  d'etre  mis  en  possession  de 
ses  Ijions  qu'en  donnant  tol  cautionncnierit  tjui  pou'rra  €tro  jug^  8u£Bsant  pour 
protdgMJcs  droits  de  teus  intdressds ;  /  j 

t'tCon^drant  que  I'intdrct  du  dcmandeur  en  cette  cause  et  de  tlMkautrcs 
creanciers  du  dit  ddfendeur,  i^  I:|.  ntaintenuc  dc/la  saisie  des  biens,  cficts  et" 
crdaAees  du  dit  dcfcndcur  no  peut  ddpasscr  la  plcinc  mleur  dea  dits  effcts  et 
autfes  bichs,  et  h  somnio'  nominulc'dcs  crdanjccs  du  dit  ddfendeur  dont  ii 
demandc  d.  eirc  remis  en  possession,  et  quo  du  ^nomont  que  cette  plciiio  vnleur 
ef  somm6  noininalc  sont  ussurdcs  par  un  cautionncmcnt  suffisant,  les  droits  d^ 
tous  in^restes  sent  valublcmcnt  protdt;(5s  et  assurds ; 

"  Considcrant  que  refuser  au  defeiulcur,  avcc  dc  tellcs  garantics,  la  remise  en 
possession  de  ses  biens,  effets  et  crennccs,  et/  la  permission  de  continuer  son 
commerce,  serait  I'cxposcr  injustcmcnt  a  des  djomuiagos ;  "^ 

"Declare  le  premier  jugement  crrone,"  ctfc^  Assignee  ordered  to  gite  up 
estate  to- defendant,  oU  the  latter  giving  security  l|p  the  full  amount  of  his  assets. 


Abbott  <fc  Co.,  for  plaintiff. 
,  Doutre  &  Co.,  for  defendant  and  petijiior 
!       (J.K.)  /      -^ 


Judgment  reversed. 


■;>.>^.i 
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SUPERIOR  COURT,  1878. 
MONTRBAL,  Htb  NOVKMBBR,  1878. 

;  C'oram  ToaBANoi,  J. 

No.  189. 
MeCallum  n.  Marwood  et  al. 

^trte,  for  defendant  Harwood,^con<ra.  ^ 

The  Court  held  the  service  to  be  good,  and  granted  the  motion. 
3^enhdlme,  for  plaintiff.      ^  Motion  granted. 

-Borne,  for  defendant  Harwood.  *  '  / 


r^^'- 


SUPERIOR  <J0URT,  1878. 
MONTREjiL,  13TH  MAY,  1878. 

In  Insolvency. 

CbrotW  TOHRANOl,  J. 
'  No.  351. 

y^Ifutchim^n  et  If.vB.  Ford,  ak  Short,  mtervening. 
a..p  :-Th^  „  .nu,.en.„,  pa,t,  c.n„ot  ^^  ..» J^f  fo,„  w,..eh  are  persona,  t«  .he  ae«.„- 


a  commercial  nna    q,j    t>  .•     „  '  -oeoause  me  debt  was  not 

dant  prior  to  theTaVmltirrr"-  ''^'''«'  ^'^^  ''«'- 

davit  for  Yu^VrJ'  ™."'"™*'  **•'•  ^cause  the- second  riason  given  in  the  affi- 

the  affidavit  is  -mMnrif^fu        *^'  T"''""''^ '    ^'^-  ^"^^^ 
ia  blank.  "''"^'^°* '  °*f  •  because  the  jurat  of  the  affidavit  has.the.date 

^ril^S^^  *"«*  ^''^  '-^^^^ed-ts  is  sufficient; 

only  remwna  to  decide  wheth^ the  grounds  of  tt,fi^^;^  ,,^^  ^^  ^^'^ 


^^ 


^ 


ill 


;:  ■  ■ 
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-r' 


JUt«hlaM» 

<    VI. 

Void. 


inWrvoner  cnn  hnvo  effect.  I  101  of  opinioo  that  thej  eannot.  Thii  question 
WHa  fully  (liMutiHcd  in  thu  oaM  of  the  Canatla  Paper  Company  (limited)  agMnst 
nammond\  and  Malhew*,  petitioner,  decided  bj  Mr.  Justice  Uainvillo  on  the 
11th  July,  187G,  and  oonfirnied  in  review  on  the  Slat  January,  1877  (JoAnwn, 
J.,  Torrance.,  J.,  Papineau,  J.).  A  ainiilar  dvolMon  wan  ^iven  by  the  Court  of 
Review  in  Ootobcr,  1877  (Totrance,  ).,  Dorion,  J,,  Papineau,  J.),  in  Pabre 
V.  Bricautt,  &  Proulx,  intorvenor. 

The  petition  of  intervener  i»  theruforo  dismixnod. 

Art'hibalit,  for  plaintiffs 

MaclarcH,  for  deiuudant. 


•  SIJPKKIOU  COURT,  1878.  .J-, 

iMOXTREAI.,  12m  DKCrCMUER,  1878.  *,       » 

I.\  CiiA»iut\a8. 
Contiii  Torrance,  J. 

''►^  '  No.  2SM. 

Roy  rt  «/.  VH,  Thibault. 
Aloeuman — Property  Qt'ALiificATioJJ — IJesidence. 

Uklo  :— 1.  That  the  Court  will  cxcrclxn  n  ditcretion  in  granting  the  eonoliuiona  of  •  peUtion  in 

'  tliP  nature  of  a  17MO  UKirranfu  Inrorination.  ^ 

2.  Tlmt  a  |)erKon  occupyinR  two  aiUacont  room*,  one  ai  an  office  and  the  other  iu  a  ml* 
donci!,  In  tlie  city  of  Mat|H:oal,  is  a  roiidi-iit  bousoliolder  in  the  term*  of  87  Viet.,  e.  61« 
».  17,  (1874,(ii»oiM)0.)      ^^  ■  ». 

The  petitioners  contcHtcd  the  right  of  the  defendant  to  hold  the  s6at  of  alder- 
man for  the  St.  Mary  Ward  in  the  city  of  Montreal,  alle<;ing  two  gi;eunds:  1. 
^hat  he  was  not  a  resident  householder.  2.  That  he  did  not  tiosaesd  the 
necessary  property  qualification.  The  statute  37  Vic,  cap.  51,  B.''17  (A.D. 
1874,  Quebec)  requires  that  a  person  capable  of  being  elected  as  alderman  shall 
have  been  a  resident  householder  in  the  city  for  one  year  next  before  his  elec- 
tion and,  during  the  six '  months  next  before  his  nomination  as  alderman,  be 
seized  and  possessed,  as  pro{)riotor,  of  real  estate,  within  said  city,  of  the  value 
of  $2,000,  after  payment  or  deduction  of  his  just  debts. 

Per  Curiam.*  The  defendant  was  elected  alderman  for  St.  Mary's  Ward  on 
the  Ist  March,  1877.  On  the  8th  March,  1877,  he  declared  his  qualification 
to  be  real  estate  in  the  St.  Louis  Ward.  His  seat  was  only  contested  by  the 
present  petition  on  the  2l8t  June,  1878.  The  evidence  shows  that  the  defendant 
lived  separate  (rom  his  wife  and  children,'  and  at  the  period  Under  consideration 
occupied  a  couple  of  rooms  in  a  house  .on  Notre  Dame  Street,  one  of  these  rooiqs 
being  used  as  his  office  as  an  advocate,  and  the  other  as  his  bedroom,  where  be 
^  generally  took  his  meals.  At  least  there  is  evidence  that  his  meals,  except  his 
\  dinner  or  supper,  were  generally  taken  there.     Was  he  a  resident  householder  ? 


•¥■  ^■ 

\ There  is  no  doubt  as  to  his  residence  there.     Was  he  a  householder?    I  find 

\      ■      ■                                                  .  . .  - 
■       \                                                               '     t            "        ■             ■ 

^^^'' 

\                                                                   '           -■■,.,■ 

'  \ 

>    '..:■-;,_  ••  ■;         ;;;  ■'■                    ;         .,                ■ ;. ,  ,-  .  ,-     .;  '.t--,.-- 
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I  fhink  S  °'"T'*  ■  '•""'"'  ^^•""^'^  *  B~*»>.  1*  C-  B.  R.  500. 

i;;CBrut:"c;:r"°" '-"-  '"•  -  -  - 

m«t'  IT*  ^'"*  *°  '^  considered  i.  the  question  of  property  qualification 
c«m  na^L'nrr  ""  r'"^'  *'"  P"'"'*^  'i""''^^^  upon^ppeS  J  a„ 
n  reality  cea«ed  to  be  a  charge.     This  may  have  misled  th«  petitSers  but 

e'lte"^:::td;'t":.,J7^  t"  tv^  ^  '•""'^"  ^^^-^  ^^"-^  *' 

tlay  of  February     877  :  ^7-  '•'"""  '"   '«""''*'°"-   ""    »»■•«    15"» 

Ktln     "^7"^'  ^^"'  ""•*  '^"""K  «'«  months  next  preceding.    If  we  tnke  the 

Tad  „  ?  "  r"''"''''  ^''^y  «"^  "'"^'  «'  »-'*♦.  t'o  defendant,  alth  at  d  tc 
il40'mwr  .  "'.r",  "'"'''  "*  *'-"^  anchnlortga^ed  to  the  Uou„  f 
»-01.0I  below  the  requisit.  qualification.  ^'  ^    ^ 

_  The  learned  counsel  for  the  defendant  has  said  thit  thn  Pm-rf  K  j      j- 
tion  to  exen>ise  in  these  matters  of  guo  «„C,  Ind  I  Lh        I     "  1'"" 
6  A  and  R  «in  ♦!,»♦  *  j-        .      ***' ""*''''  a^  a  tnd  in  Jiex  v.  Parrv 

A.  and  h.  810,  that  it  wa$  discretionary  in  the  Court  to  erant  or  ^ithhu 
Vycarranto  information,  even  where  a  good  objection  to  the  .m  .       " 

Taking  this  into  consideration,  and  the  fact  that  t^e  nJ?-  '  '''"''"• 

the  election  of  the  defendant,  ;Wchwas  Tm  ^fffv^         "T  ""r'^"'''^  i« 
plaint,  considering  also  the  conrdiX7  iirlf  ^ 
property^qu^ificaHon  of  the  defenda  t  i  Va^h     87?    nd  'f"?'  *'"' 

in  mind,also,  that  the  term  of  office  wa   united  ,Lo^^^^^^^^  ^""^     ' 

.  .  I-  .  ■  '      ■ 

^.  Eartau,  for  petitioners.  ,- •    ..         ^^    '        ^'''"°° '^'"^'^• 

-4.  ioco»<c,  ^.C,  for  defcnditnt.    *. 
(J.K.) 


.^' 


vat) 


^ 
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COUr.T  X)F  QUEEN  S^BKNCll^  1878. 

MONTREAL,  JUf  DBCBMBER,  i«78.  '    "  '• 

Citram  Sir  A.  A.  Pobkw.  ('l»  J.,  Monk,  'RAiQfAT,  Tmbikr  &  Crohb,  JJi 

/  'No.  40.     . 

'f  FAUTEUX^T  4L., 


.    Appiuaiti  ; 


AND 


THE  MO.VTRRAL  LOAN  AND  MORtOAOlB  COMPANY, 

'  .      s       '    '''      Rmpohdiiim. 


HRUO  :— 1.  That  •  mlo  bjr  thnShHriir  of  Montrmil,  it  hi*  own  office,  of  land  iltuato  la  the  fariah  of 
TKufaiit  J(<«u«,a  duly  «>rmt«d  I'arlnh  Iter  all  civil  purpoitMrormfd  out  ufthe  i'aiiKh  of  Mont- 
real, I*  lllvKal,  null  and'  void,  and"lhat  auoli  lale  oould  only  be  lefally  eflboted  at  tUb  ohorcli 
door  of  the  rai;|ih  of  rKnlknt  J^aut. 
3.  That  iuch  nullity  can  be  Invokad  liyi«  hypothecary  creditor  by  petition,  without  a  writ 
/     ofaummonii.dulyierTedbnallthe^iiartloii  InturtMted.  (Art.TlftC.  ofC.  I'.)  > 

3.  rbatauchjnuliity  may  aUo  be  Invoked  by  means  of  an  oppoaltlon  flied  after  the  aale  and 
lerved  on  all  the  interviited  partlea,  and  oontalntng  all  the  eMentlal  allcfatlonaof a  petl- . 
tloo  «•»  wiUktf  de  <t/crtt.  >    ,  •     ^      '  _ .        . 

Sir  a.  a.  Dorion,  Ch.  J.: — L«8  appelants,  bailleunde  fonds'd'un  irnmeu- 
ble  vendu  par  lo  Sh<i$rif  en*Tertu  d'un  bi;ef  de  -venditioni  exponaa  Smnai  dans 
une  cause  de  Courtemnnche  contre  Gauthier,  demandent  la  nulUtd  du  d<Sor6t  qui 
a  eu  lieu  sur  leur  ddbiteur.  ,  J  ^ 

La  propri^t((  dont  il  est  question  a  4t6  saisie,  aanono^  At  venilue  sous  la 
designation  suivanto :  4>         ^  ^  • 

*'Quatre  lota  de  te^ro  ou  emplaocments  sitixSs  au  C6taau.St.  Louisf  en  la  paroisse^ 
"  de  I'Enfunt-JdRus,  fesant  bi-devant  partie  de  la  paroisse  ds  Montreal,  dans  le 
"  District  do  Montreal,  d^iint  ioonnus  et  d^signes  au  plan  et  livre  de  renvoi  offi- 
"  oiels  du  village  du  CuteauSt.  Louis,  de  la  dite  paroisae  de  Montreal,  sous  les 
'*  Nob.  18,  19,  20  et  21  du  la  subdivision  du  No.  167  dea  dits  plan  et  livre  de.l 
"  renvoi'officiels,  avcc  qnutre  maisons  en  bois  et  d^pendanoes  siis-^rig^es." 

La  vente  a,oa  lieu  en  un  soul  lot,  au  bijreau  du  Shdrif  en'la  oitd  de  Montreal. 

Lea^appelants  ont  form^  Jeur  demande  en  nuUitd  de  ddorSt  paY  une  oppo«ition 
et  noQ  par  une  requite.  . 

I  Par  oette  opposition  qui  a  6t6  signifide  k  toutes  1<M  parties  dans  la  oau8e,ain8i 
qu'auz  adjudicataires,  qui  sont  fes  intini($s,  et  au  Sherif,  les  appelants  alldguent 
qoitls  ont  une  qrdmce  de'baiUeura  de  fonds  de  $3,330.95  sur  la  propri^t^  vendue- 
que  ^ett«  propridtd  a  ete  vendue  en  u»'sefiil  lot  quoiqu'elle  en  formfit  plnsieors : 
ue  la  d^fendeur  n'a  pas  ^t^  requis  d^nl  donner  une  d^signaffon  ezacti',  ainsi 
tt'azig^  par  rarUole.637  du  Code  de  Pro()^dure  Xyivile :  que  la  designation  den- 
ize n'indique  |)a8  la  rue,  le  rAng  ou  la  ooncessioB  de  la  paroisse  8ii  ils  sont 

to^s,  comma  le  veut  I'art.  638  du  Code  dd 
vente  n'indi^aient  pas  le  liou  oii  la  vente/p 


propriety  saisie,  n'^tant  pas  situ^e  dani  Ii 
vandua  qa'a  la  porte  de  I'dglise  de  la  parois 


Procedure  civile :  que  les  avis  de 
Duvait  se  i^ire  l^ftlament,  et  que  Iji 
cit^  de  Montreal,  ne  pouVait  6txe 
I  oili  eile  est  sitn^e,  conformdment  i 


/■ 


COURT-  OP  QU^N'8  BENCH,  J8W. 

~       ~~~ — -^ 1 ___^  , 


88S 


proph^W  n.  .>,t  ve«du«  .u'.he  dixi2^  ST^^jr  ""'  '''  "*""  'J"  '•  '"-••«-• 


A  UD  jour  d^teruiiud.  «t  qu,  lo.  adiudic.Tu^llr  .P*"'*^  *'  P'^"'^« 

-  Au  fond,  Wintimd.  ont  eninlowi  ll^        i.      ?  ''"'^*"™  ^^  P'''''**'^ 
par  lour  exception  .  1.  r„^!    ^f  ^  '"•^'"•«'  >°W.  qu'ib.  «.au,„t  i„,„l.';^. 

iiiwsons  y  <}rig^^  ^9  lormaiont  ou'un  ^..l  m.\*  \.  ""■«"■>  '«■ 

M:  quelS.oi«.;o  p,r6i«,  riwr  ;°"^™  "V'  ''""»«"»>Ie  eu  u„  „„, 
ilonir^.J.etq^fe.veZdtmr^'^r'"*^^^        '"  »"''"'°-    <»<' 

^•"•«o„uuil.,e^f.,;j7;"„^j^^^^^^ 

acheW  d«  b^nde  foi.  ^''*"^'  **  "8"  W  1«»  intim^sravaient 

,v: .!T^      ""  "^"''" »"  ""•  i\«»«. 

715,  C.  de  Pr.)  -     »  V"e«  Tea  rttwi^art/ai  iuWreM^..     (Art. 

Les  appelants  crdanciers  bypothtfbairM  ^hf  I-  a    •»  j  ' 
•uoune  importaooe,  pui^juajl,  i^S^^^      ^  'Muertion  de  forme,  elle  n'. 
i  un.  fequfite  en  nullitrde  dS  6^^^^  ?    **""  '*  '"*«"*•  *^»*"'» 

tion,  «e  peut'seliputenir,  en  p^Zade  ,  Wn  Tr'"  ^'  ""  b-^d-  -oipW 
fiction  de  1.  requete  au^  J^^Z^'^i"  ^  *'  *>"'  "'««'«•  q«'"»e  Si- 

i-timda  e-t  don?-uffisante.Crb  u»lt^^i.      '"^•'"'"""  '^^'''  "'»"«^^' 
Sup^rioure,  dans  une  oausi  de  JoITnt  *  k  ~""'"  ""^V  P«r  la  Oour 

e-  1856.  avant  radoptionT^l  t^ZlZ:  '"  "^'^"^"*  '  '^  ^'^ 

C'ti^n:::rSe^::fr^  -^f«  ^-1.1.  .indi^e^de  ■ 

qu6  dans  le  ca,  oA  le  P«)6WbATl,i"r"?'  ?*"  ''«  q«eIq«'in.port.iee 
acte  des  immeubles  saisk,  ot  qu'elj  tal^tr    "!  "*^  -T  ^^'^'^^^^in^' 

comme  ne  formant  quC slul  Jft"'  ^ '" "^"^^^es-aisis  ponvaient I'etw 

Ilrestedeuxautresobjections'*    L.  «rn«-A 
ni  dan.  leprocd^bal  de  wC'ni  dT.         '  *"  "»"'  '«  ^-^"^  »'«  ««^iqi^ 
„     .   ^  BieupMi  salvia  gur  le  ddfendwr.    Ln  scooadr 


■i'.; 


-^ 


1    '!, 


1 


.  •  ll 


\ 


» iodiqud     2 
omdel^/**^ 


1 


::-:^ 
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Viateox  at  ai.  cn  ce  que  la  rente  a  eu  lieu  au  bureau  du  Sh<6rif,  an  lieu  de  I'Stre  A  la  porte  d» 
MontmiLaan  I'^glise  de  la  paroisfe  de  TEnfani-J^Bus. 


and  liortfiage 
Company. 


L'artiole  638  du  Code  de  Proo<Sdure,  veut  que  la  saisie  des  inunenbles  soit 
coastatee  par  un  proc^s-verbal  qui  ddit  contenir,  'entr'autres  choacia:  "  La  des- 
"  cription  des  inimvubles  saisis,  en  indiquant  la  o\t6,  villo,  village,  paroi'sse  on 
.  "  township,  ainsi  que  la  rue,  U  rang  oh  la  concetsion  o&  ih  tont  »itxUt,  et  h 
''  numiro  de  rimmeiible,  »'il  existe  vn  plan  officid  de  la  localiti,  tirum  lt» 
"  tenants  et  aloutii8ant$." 

Ups  plans  oflBoiels  auxquels  ref(5re  cet  article,  oont  ceuz  mcntionnda  dans  I'ar- 
~  tide  2168  du  Code  Civil.  II  n'y  en  a  pas  d'autres  qui  soicnt  reconnus  comme 
te^'^et  quoique  ce  dernier  article  porte  que  lorsque  ces  plan;  auront  ^te  dcpo8^f»j 
et  qu'avis  en  aura  H6  donne,  le  numero  de  chaque  lot  indiqud  a  ces  plana  et 
au  Uvre  de  renvoi  oorrespondant,  sera  la  vraie  description  de  ce  lot  et  sufjira 
dans  tout  document  qveleonque^e\vi  ne  peut  s'appliquer  que  lorsque  la  loi  n'ex- 
ige  pas  d'nne  maniere  ezpresFC  une  plus  ample  d^signption. 

Le  Code  de  I?roo<5dure,  qui  nX'est  dcveni^  en  force  qiji'aprds  le  Code  Civil,  a, 

-  SStogi  i,  I'article  2168,  en  ezigea^t  que  le  procos-verbal  de  saisieet  lesannoncea 
du  Shcrif  indiquent  et  le  noni  dcs'rues  oii  sont  situes  les  immeublcs  saisis,  et  le 
numero  du  plan  offioiel,  oU  les  tcnai^ts  et  aboutissantd,  s'il  n'y  a  pas  de  plan  offi-< 
ciel.     II  eenible  done  qu'il  ne  suffit  ^as  de  donner  le  num(!ro  seul  du  plan  o£Sciel 

"  e$  il  y  a..d'czccllentes  raisons  pour  celu,  Ce  que  la  ioi  veut,  c'est  que  les  intd- 
ress^^oient  infornic^s  que  les  inimcubles  sur  Ic^qucls  ils  ont  des  droits  ou  des 
reclattatidn«^ont  die  saisis,  et  doivent  etre'vendus  par  le  Shcrif,  La  designa- 
tion par  Ic  uum^ro  de  rimuicuble  qui,  duns  un  contrat  de  vente  ou  d'dchange, 
serait  suffiHanto,  pnrceque  les  parties  connqissent  ce  qui /ait  I'objet  de  leur  trans- 
action, ne  Test  pas  toujours-^^r  porter  iL  la  connaissance  des  tiers  la  situation 
ezacte  d'immeublcs  saisis.  C'esl^s^ns  dout^pour  cela  que  le  Code  scmble  es^iger 
que  Ton  doanc  le  ra^g  ou  la  rue  oii  e^t^tud  rimmenblcsaisi,  outre  son -numero, 
qui  n'cBt  lii  que  pour  remplacerles  tenants ^^^tboutissants,  qui  sont  encore  requis, 
lorsqu'il  n'y  a  pas  de  plan  officiel.     "  ^\  -  '  ^ 

La  cour  ne  croit  paa  eepdnifint  qu'il  soit  ndcessai^^f  decider  dans  la  catue 
actuelle,  si  I'absence  du  nom  de  la  rue  dans  le  procos-vermtl  de  saisie,  et  dans  les 

'  annonces,  est  une  cause  de  nullitd,  d'autant  plus  qu'il  n'esKpas  clairement 

-  dtabli  que  la  ruelle  oik  sont  situds  les  immeubles  saisis,  soit  une  rue^blique. 

Passant  a  la  derniire  objection  qui  a  rapport  au  lieu  de  la  ventCj  n^u^trou- 

vons  qu'il  est  admis  que  la  paroisse  de  TEnfant- Jesus  formait  jusqu'a  ces  a^ecs 

^erni^res  partie  de  la  paroisse  de  Montreal,  et  qu6  les  ventes  d'iromeublea  situes 

dans  la  paroisse  de  Montreal  so  sont  toujours  fhites  par  le^Sh^rif,  i  sen  bureau, 

:  $t  non  a  la^rte  de  r<%liso  paroissiale. 

L'artiole  1571  veut  que  les  immoublcs  qui  sont  situes  dans  la  cit^,  vitle  oo  chef- 
lieu,  oik  se  tieut  le  bureau  du  Sharif,  ou  dans  la  banlieue,  s'il  y  en  a,  doivent 
dtris  mis  auit  ancheres^et  vendue  4  oe  bureau.  Tous  lea  autres  immeubles 
>(eii^pi§  Oeuz  unus  autrementqu'en  roture  oii  en  franc  bleu  rotarier  et  ceuz  sitn^s 
dans  le  district  de  Gasp^)  doivent  etre  vendus  ^  la  porte  de  I'eglise  de  la  paroisse 
dans  laqnelle  ils  sOnt-situes. 

Les  intim^s  ont  pr4tendu  que  I'ancienne  paroisse  de  Montreal,  en  dehors  dea 


^- 
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■/- 


4- 


toin,  principal,  j  ea  cex>eXTJnZ  ^'"  '""  ^*''*  f'*'*  'J''«»  t«ri.  ^' 

Denisart,  vo.  Baolieue. 

Lea  banlieuea  des  nllta  de  Quebec  et  d«.  T«.:o  d-  -a  - 

<i.nBpluaie«radooumentapablirraLnnln.r"t^^  ■""*  mentionniSe.  . 
J'une  banlieue  de  h  villeL  MltTIf     J*"  •^"."^"cnn qui f^. mention 

i^^Untea.    Cette  .noienr^.roi^^d^'^Mltf ,  ""'"''^  •"  P*'^^ 
partie  de  la  paroiaae  de  la  W^P  •  *         f^^  oomprenait  autrefoia  une 

nan  .«  bureau  du  Sh&if,  oH  ell^ZlutT^  t   ^  "*  ^'  *"'***'  P"^'"«  ^ 

Montreal  ae  aonV  S  .Vi^ird^S  J7"''f  "'""  '""•  '•^«>^  ^« 
«t-<!s  dan.  1.  banlieue.  ^aL^^  '^^"'"e  T^S  ""-^T  ^"'•''  '*^«-* 
Wile  ae  trouvait  au  chef  lien  J„^-^^-      »^««»  paroiasiale  <$tant  dans  la 

<ioivent-efain.au  b«t«rSh.rir^^  *''"'"  '"'" ''^*«'  "  ^^Heu 

x!dle  paroiase  que  lea  ventes  doivent  ae  f^^i  ^        ^'f  ^"  '**"  "°°- 

P^pai^iaaeadont  le^Xr^e'tZ;  J^  'T'*^""  ^-=  ' 

•^na  c^aa,  lea  ventea  devant  ae  fair.  anTJZ      s  *""^'  ^"^  "i"^' 

Sb.rif.c^oe  bureau  qu'ellL'e^^^^ 

ell..*u:S;lte"irC^^^  ^'^-"^-^^  1'Enf.ntJ^  o. 

^ ''''  '^"°^"g  ^ere^epna  apepially  «,igued  in  the  written  jud^ent  «f 


*l»e  Court; 


^'■;-:S 


■i/     ' 


,-,» 
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;FMtenx«tai.      "  Considdrant  que  les  immeubles  qui  oat  6t6  vepdua  par  le  Sharif  de  ce 
.  MontrailLoan  <''B^i'i<'' lo  oinquidme  jour  de  ddcembre  1876,  sur  le  nommtf  David  Oauthier, 


and  HortftHRO 
Coinpauy. 


*'*  3|c  et  adjug<$s  auz  intimes  en  c«tte  oauso,  sont  situds  dans  la  paroissadc 
rjhfapt-Jdsus,  et  non  dans  la  citd  ou  paroisse  de  Montreal ;  ,  *  ' 

*<  Et  eonsiddrant  que  Iqrs  do  la  saisie  et  la  vente  des  dits  immeublee,  cetto 
paroisse  de  PEbfani-Jdaus  dtait  duement  drig<Se  en  paroisse  pour  toutes  les  fins 
civiles;  -' 

"  Et  considcrant  qu'aux  tormes  do.  I'article  671  du  Code  de  P.  C,  oes  im- 
meubles, n'ctant  pas  inolus  danH  aucunc  des  exceptions  indiqu(5es  auz  paragraplles 
1  et  2  du  dit  article,  no  pouvaient  6tre  yendus  qu'ilk  la  porte  de'  I'egliHede  la 
paroisse  de  I'Enfunt-Jesus ;      ,  ^ . 

"  Et  consid<Srant  que  la  ventc  qui  en  a  <5td-  faito  au  bureau  du  Sbdrif  est 
ill^gale  et  nullo,  et  que  les  appelants  creanoiers  du  dit  David  Q^'uthier,'  et  ayant 
une  iiypotbi^quc  sur  les  dits  immeublQs  sont  bien  fondes  Sl  demander  la  nuUitiS  dc 
la  vente  qui  en  a  etc  fatte  au  bureau  du  ^herif,  **  *  casse  et  annuUe,  eto.i'etc." 

Judgment  of  S.  C.  reversed. 

Doutre  &  Co.,  for  appellants. 

G,  B.  Cramp,  for  respondents. 

-       (8.8.)  -. 


COURT  OP  QUEEN'S  BENCH,  1878. 
BIONTREAL,  21bt  DECEMBER,  1878. 

Coram  Hon.  Sir  A,  A.  Dorion/  Cii.  J.,  Monk,  Ramsay,  Tessiek, 

\  Cross,  JJ. 

\  , 

\  ■  No.   135. 

\    '  .... 

\  -        DA  LL  AIRE,  '■■,' 

.  1(i  ""'  Appulant; 

mo' 


GRAVEL^. 


RnPONDBHT. 


.  Va  at  the  husband  baa  no  power  to  hypothecate  an  immoveable  conqugt  of  the  commnnU 


after  the  dissolution  of  the  community,  and  that  a  hypothec  given  by  him  kttiat  | 
time  eanonly  alTect  his  half  of  the  property. 
3.  Tbtd  the  hein-at-iaw  of  the  deceased  wife  are  seized,  by  operation  of  law,  of  her  abue  in  | 
■"''""■    Buehimmoveable.  (Art.  607C.  G.) 

8.  That  although  Art.  2096  of  the  C.C.  obliges  the  heirs  to  register  their  title,  the  only  pen. 
^^,„.i«lty  attached  to  their  bUure  to  do  so  is,  that  all  conveyances,  tranafcra  or  reahriflitt  | 
gr^  granted  by  them  are  without  effect. 

TessieBj  J : — La  question  qui  se  pr^sente  est  de  sayoir  a  le  marl  sarvivantaj 
son  Spouse  peut  donner  aprds  la  mort  de  sa  femme  une  hjpothdque  Talable  sari 
la  part,  de  I'immeable  dependant  de  la  ci-devant  communaut^,  appartenant  al 
sea  enfants,  et  si  cette  hypothoque  duement  enr^gistr^e  par  le  or^anoier  pentl 
valoir  a  I'encontre  des  enfants  du  mari,  qui  n'ont  pas  enr^gistr#  une  d^clan-l 
tion  de  gnccessibilite  on  de  transmission  par  BuoceBsion  suiyant  rarticle 
dq  Code  Civil. 
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P«.ii'  13.       ""*"■'"«  ae  Diens  1  immettble  aaur  en  cette  cause 

^pouM.  aependant  de  la  ci-devant  communauW  entre  lui  et  son 

P.5l'r;eLrC.f  "t  .r "  "?"  '*""  J"«°^^»»  -«'«  ««  fave«r  de 

dan.  la  ISf     •  x!^*  ''"*""'*'  '^'''^'"'tnne  sixieme  partie  indivise 

aan.  la  mo.t.d  de  cet  immeuble  cotame  heritiire  de  sa  mire  dic^L 

^t-^i^st  r;^    irr.T  -^T*^^-'  -  amg„a:lt«e  ..e  p.re 

fait  enr^giBtrr^^Lrorr         Tr^^^^  -'""»>-« 

Civil   et^ul"L  o^      •  4e8«ccefl8ib.lit^  suivant  I'article  2098  du  Code 

doth  di«ta  tld lil'!    ^*"'  •°''  ""'  "■»  WP-  'I""  pW«iir; 


QMJiubres  qui  oomposaient''**  ' 


ptemidre  communaut^  en  sont 


Dallairo 

•nd 
Gravel. 


¥.i 


titttuna 


./ 
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DailaiN 
GnTel. 


"  tir^i  etdeTiennent  prop*^  au  aurTivant  pour  la  moiti^,  et  ai|z  enfants  poor 
"  I'atitre.  C.C.  art :  1329/  II  s'en  auit  que  I'oppoaanto  et  le  er^anoier  ne  tiennent 
paa  lenr  titre  reppe<^tif  0^  leur  droit  rejRpeotif  du  mfime  aateur. 

Ijiemolombe  vol.  13, /No.  131,  ,"  D'apr^s  lea  anoiens  aateura  que  nos  antebn 
"  luibdernes  ont  g^n^nflement  suifis  en  ce  point,  la  saiaiae  b^r^ditaire  produirait 
"  qnatre  effets  principaux,  aavoir : 

r  1.  L'aoqnisition  imm<<diate  par  Itieritior,  a  die  mortis,  de  la  propriiSt^  et  de 
to|98  lea  droits  qui  appartenaieiit  au  d^funt; 

'*  2.  L'acquiaition,  immediate  auasi,  de  la  posaession  elle-m6me  lant  aueum 
"/ait  iVapprihenvon  :"  II  est  done  Evident  ijue  I'opposante  Em^lie  Dallaire 
avait  la  posseasion  l^ale  de  aa  part  dans  cet  immeuble.  Maintenant  faisons  Tap- 
plication  de  I'article  2098  aa  oas  aotuel.  Cet  article  oontientdeux  propositions 
distinctes.  ;  .     . 

La  Ure,  c'eat  que  "  to^t  acte  entre  vifs  tranafiSrant  la  propri^t^  d'un  immeuble 
"doit  «tre  enrdgiatre,"  et  la  pferialit*,  c'est  que  "a  defaut  de  tel  enr^istremeot 
"  le  titre  d'acqniaition  ne  pent  itn  optrae^  au  tiers  qui  a  acquis  le  mime 
"  immeuble  du  mime  vendeur,  et  dojait  le  titre  est  enregistr^." 

Remarquona  quo  cette  p^nalitig  ne  s'applique  pas  k  I'opposante  actnelle, 
parce  qu'elle  ne  tire  pas  son  drt^it  ni  d'un  acte  entre  vifs,  ni  du  m^Sme  autenr  oa 
vendeur.  /^  - 

^  La  .2dme  propoai^io^o'est  que  toute  tranamiasion  d'immeuble  par  t'estameDt 
doit  etre  enre^i^tf^  avec  declaration  du  d^oes  du  testateur,  et  que  toute  trans- 
mission par^  succession  doit  Stre  enr^gistree  au  moyen  d'une  d^olaratioD 
6non^i6i  "  le  nom  de  rbi^ritier,  son  degre  de  parents  avec  le  defunt,  le  nom  de 
**  ce  dernier,  la  date  de  spn  deeds  et  la  d^ignation  de  I'immeuble." 
'  Quelleest  la  penality  pour  defaut  d^nr^gistrer  cette  d^laration,  ee  n'est  pas 
la  mSme  que  celle  de  remission  d'enr^gistrer  i'acte  entre  vi/g,  mais  A'est  la 
suivante. 

"  Jusqu'd  ce  que  renregistreinent  du  droit  de  I'acqu^reur  ait  lieu,  I'enr^s- 
"  trement  de  tortte  cession,  transport,  hypotheque  on  droit  r^el  par  lui  consenti 
"  affectant  I'immeuble^  est  sans  effet."  II  n'y  a  pas  de  d^lai  fixe  pour  enr^stier 
cette  d^laration.  Or  I'heriticr,  C.  C.  art.  664,  a  3  mois  et  40  jours  pour  fairp 
ioTcntaire  ct  accopter  la  succession  ou  y  renoncer ;  mais  ^st-il  oblig^  d'apres 
cet  article  de  fuire  sa  declaration  immediatement ;  si  non,  durant  ces  3  mois 
et  40  jours,  le  conjoint  survivant  peut  vendre  ou  hypothequer  lea  biens  det 
enfants.  On  ne  peut  supposer  que  Ics  codificateurs  aient  voulu  firmer  une 
position  si  contradictoire  et  dangere'uafi  pour  les  h^ritiers  et  legataires.  ■ 
^  ^Ainsi  d'apres  cette  dcrniere  penality,  quand  bien  mSme  I'heritidre  ou  1^- 
taire,  Emelie  Dallaire,  aurait  consenti  I'hypotb^ue  en  question,  elle  serait  encore 
sans  eflfet  au  moins  vis-a-Tis  des  tiers,  mais  il  y  a  loin  de  \ik  a  eonclure  qu'olie 
doit  avoir  son  effet  vis-^-vis  ni^me  de  celle  qui  n'a  pas  consenti  cette  hypothd- 
que  Bur  sa  propriety.  II  me  parait  done,  que  pur  le  defaut  de  I'opposante  d'avoir 
enr^istrd  sa  declaration  desucotesibilite  ou  d'avoir  fait  enr^trerle  testament 
de  sa  mdre,  lecreancier  Gravel  n^a  pu.acquerir  nn  droit  d'hypotbeque  &  rencontre 
d'une  autre  personne,  qui  ne  tient  pas  son  droit  da  mgme  auteur.     C'est  le  ca» 
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I  ^»«.»n2uS  de  llrir^^^  le«r[proven,U.t  del.  part  de 

proprtS-^Lr    r*..M      '       -P"  '*  P""""*  '^'»^'  1«-Sneur8  pour  sea 

I  ^'^V^sdZZVn}  ''^'""''"^  fo™ellen.e.r  Heureusement  la  bi 

^<^l^^lelmi::S''r  r*----<J«P<»i«on  auaal  express  ,„, 

"de-  actei  e«ltyAr.?rr   .  "'  *""?"  '"PP"''"«'  *»"'*'«  transcription 

Uennent  leur  droit  du  mfime  venLr  /      ^      '""  •*""  "T^''"'" 

"  quencea  ^  "'  ^"^  P""'"^^  "«  «>»'^"»«»t  P"  «««  "8^-  conV 
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Les  aotes  de  I'Etat  Civil  cle  naissanoe,  de  mariage  et  de  s^pnltore  soot  pabliw, 
on  n'en  trouve  pas  la  publication  dans  les  bureaux  d'^nrdgistrement,  mail  dans 
les  registres  dfe  I'Etat  Civil.  Ce  n'est  pas  par  le  en^aaf,  du  B^gistrateur  que 
Ton  constate  si  un  contraotant  est  niojeur  ou  minenr/,  s'il  est  marid  ou  venf.  II 
en  est  autrement  des  aotes  entre  vifs^  ils  sont  priv^s,  ft  ne  deviennent  publics  ^ue 
par  rcnr^istrement. 

Verdier,  d&  la  Transcription  No.  342. 

"  A  cette  r%le  il  faut  en  ajouter  une  autre ;  o'^t  que  toutes  les  fois  que  I'ua 
"  des  pr^tendants  sur  un  inimeuble  tiendra  ses  droits  d'uYie  personne  qui  n'est 
"  pas  propri^ta'ire,  ou  qui  est  sans  titre  r^el  ou  l^gal,  it'  devra  succouiber,  bien 
"  qu'il  ait  fait  transerire  son  oontrat  avant  son  adversaire." 

II  est  ik  regretter  que  le  or^anoier  soit  expose  k  perdre  une  partie  de  ^  droits, 

mais  il  devait  examiner  les  titres,  I'Etat  civil  et  la  position  Mgale  du  debiteur ; 

s'il  I'eut  fait,  il  aurait  appris  que  le  debiteur  n'dtait  vrai  propri^ire  que  de  la 

— moiti^  de  cet  immeuble,  I'autre  moitie  appartenant  &  ses  enfants  comme  heritiers 

de  leur  oi^re.  ^  ' 

Cependant  en  Tenant  au  seooursde  Topffosante,  cette  Cour  doit-elle  la  maintenir 
dans  son  droit  de  propri^t^;  mSme  ^  I'encontre  de  I'usufruit  de  son  pdre.  Entre 
le  p^re*  et  I'enfant  qui  ont  fait  defaut  tons  deux  de  faire  enr^gistrer  le  testament, 
''  ils  sont  tons  deux  en  faute,  et  cette  faute  ne  peut  profiler  k  I'opposante.  II  suit 
done  de  la  que  son  droit  &  la  sixiem6  partie  dans  la  moitie  de  cet  inimeuble,  ne 
.doit  6tre  maintenu  que  pour  la  nue  propriete,  sujet  k  I'usufruit  du  pere,  et  o'ea^ 
dans  ce  sens  que  le  jugemedt  est  refidu  par  cette  Cour. 

Sib  a.  a.  Dorion,  J.  C. : — II  s'agit  dans  cette  cause  d'une  propritStd  de  peu 
de  voleur ;  mais  la  question  efigngec  est  de  la  plus  haute  importance  au  point  de 
vue  du  syst^me  bypoth^caire. 

Le  jugcmcnt,  que  nous  allons  rcndrc,  aura  I'effet  de  d<5truire  cette  impression 
sous  laquelle  sont  un  grand  nonibre  de  propritSiaircs  et  de  capitalistes,  qu'il  suffit 
d'avoir  recours  tk  un  certificnt  du  Bt\<;istratcur  pour  achctcr  un  immeub^  ou 
preter  sur  hypothequo  avco  une  entii^re  sdcurit^.  Il  n'en  est  ccpenda^pas 
"  ainsi.  II  y  a  souvent  des  circonstances  qui  aflfcctent  les  proprietes  immobili^rcs 
qu'il  est'ndcesKiire  de  conniiitrc,  et  sur  lestiuclles  les  bureaux  d'eoK^gistrement  nc 
sauraient  nous  rcnscigocr.     ■"      .       ■ 

Mou  savant  coUeguc,  (|ui  a  cxprii|i<S  Topinion  de  la  Cour  avco  tant  de  luciditd, 
^  en  a  cit<$  un  oxcmple;  en  disunt,  que  ce  n'utait  pua  par  ie  ccrtificat  du  Bdgistra- 
tcuf  que  Ton  pouvuit  constatcr,  a  I'une  des  parties  ^  un  acte  est  majeure  ou  si 
elle  est  mindurei,  I(  en  est  de  memo  de  tout  ce  qui  regarde  I'dtat  civil  des 
parties  contractantcs,  outre  le  fait,  que  le  vendeur  d'un  immeuble  ou  I'emprun- 
teur  qui  vcut  I'liypotlidqucr  :i  un  titre  idgulidremcnt  enregistrd,  oo  qui  peut  etre 
constajtd  par  un  certificat  du  B^istritteur,  ilfaui  encore  s'assurer  de  la  condition 
de  ce  vendeur  ou  de  cet  emprunteur,  et  conhaitre  s'il  a  ou  non  obangd. d'etat 
depuis  renrdgistrcment  de  son  titre  d'acquisitioo.  ^^ 

J  Une  fille  majeure  qiii  aurait  achete  un  Tmmeuble.et  fait  enr^istrer  son  titre, 
ne  pourrait  cependant  pas  vendre  cet  immeuble,  du  moins  sans  autorisation,  si 
depuis  elle  s'est  mariee,  quoique  d'apres  le»  registres  du  bureau  d'enr^stre*^ 
men{,^Ie  paraisse~cFsoit  de  fait  seule  pri^riS^re  de  6et Ittifieubte,  les  ti 
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ne  ponv«Dt  eontenir  auoane  mention  de  wn  manage.     Celui  qui  aarait  4t6 

bureau  d  enrig,et.emea..  certa.ua  ren«,lgoementfl,  quele  oertificat  du  Etfg'atrateur 
ne  peut  fourn.r.     OV«t  14  la  ««adquence  de  cette  r^Ie  emprun  Jao  d«i 
rm»a,  que    ou  est  ceoa^  coanaUre  la  eondition  de  cdui  aveo  qui  I'on  tranZ 

(J^eg.  lyffdereg.jvtr.)  '  .        ^ 

«.™Z"*  't/'^'i  ""'  ^""**'  '^"*  '"  "•"  °«  P««''"t  «Pr68  la  diswiution  de  1. 
rrr?   .r    ?  ^'«^'«,P"'  «>«'•  ^-neublesqui  en  avaient  fait  partie.  et  qu'il 

1™       <5chuB  anx  enfcnf  iasus  de  leur  n^mms-    D  estvrai  que  pendant  U 

ZL  4  »•/  V"l^Tr"  P"P"^»"'«  "»>«''"  dee  biens  dont  elle  Be  oompoae 
ma.8Ati^  de  chef  de  la  oommunaut^  et  d'administrateur  des  biena  qJiTn 
dependent.  ^Code  Civil,  Art.  1292.  1293  et  1366.)  S'il  en  ^tait  propri^taire 
absolu,  rien  ne  I'empfieherait  de  diapoaer  par  testament  de  la  totalilSdea  biens 
de  la  eommunautd  d'en  avantager  sea  prop*ah>ritien,  a«  pr^judi«?de  l»oom- 
munaut^  ou  enfin  d'.buser  de  son  administration  sms  s'exposer  4  «ne  demande 
en  separation  de  biens.  , N'etant  qu'administrateur  desbiens  d'une  qu<m^ocUt<, 
«a  quahtj  ccsse  k  la  dissolution  de  cette  sooietd.  Et  lors  mSme  qu'il  V  aurait 
contmuaHon  de  communautA,  le  man  survivant.ne  pourrait  les  aWner  ^inseque 
comme  oonquets  de  la  premiere  eommunautd,  ils  ne'forment  pas  partie  de  la 

l^p6uxpred^<?d^.     (CorfcCmV,  Jr<.  1329.)       ^ 

Ces  r^Ies  ont-ellc«  ^te  chang6es  par  les  articles  du  Code,  qui  ont  rapport  & 
1  enr^gistrement  ?    II  faut  dire  quo  non.     -  "^ 

D'abord,  la  priority  d'enr^gistrement  n'affecte  que  les  parties  qui  d^rivent 
leurs  droits  d  un  auteur  commun.     (.Code  Civil,  Art.  2089). 

Ici  I'Bppelante  tient  ses  droits  de  proprietd  d'Em^lie  Presne„sa  mdre,  dont 
elle  est  Wntiere  pour  uu  sixieme,  etdds  le  dd^jos'de  sa  mire  arriv^  en  1870.  elle 

i^,  r  iii'.rmT  '""""'"^  '"f  ^"'^""^  '^  ""^  ^^""- '  ^^-''^ 

,fiji^  p*^".^  ?"5"*?"«  ^«'-"«  ^  droits  denypoth^qne  que  lui  a  consenti,  en 
•1875,  Casimir  Dallaire.  le  p6ro  de  I'appelantl.     Us  ne  tiennent  done^p«»  kuis  i 
droits  d  un  auteur  commun.  .<-^ 

paJ^.^""'  ^i"'*'*^  2098  qui  «ige  que  les"  %atai«js-  et  leS  h^itie«  d'un 
dtfuntfaasent  enr^gistrerlestestamentset  les d^lanitions  constatant  leurs  titres 
f  iT^r  *'      '^*">«».  ne  P'ononce  pas  conire  oeux  qui  omettent  de  le  fkire^ 
la.d&,h6,Dce  de  leu«  droits  a  I'egard  de6;tie«^Q  bonne  foi,  comme  U  le  ikit  1 
pour  les  acqu^reura  par  aote  entre  vifsl  ^ 

La  senle  p«nalit<$  qu'entraine  cette  omia^on,  c'est  que  jusqu"*  ce  que  I'enr^ J 
gisttement  ait  eu  lieu,  les  cessions,  tram^ports,  hypotheques  ou  autres  drdts  nWs ' 
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Les  oommiMaires  ^Arg^H  de  ptHp^ror  le  Colo  ont  olaircment  eijftiqatf  dans 
leur  6e.  Rapport  p.  «?  que  cet  "article  2098  I'avalt  d'autre  por^  qup  cella 
indiqn^e  plua  haut,  el  qa'ils  D'entflndaient'paa  p/irer  lea  i^gaUirea  et%8  h^ritien 
en  d^faot  de  leura  ]egi  on  droita  aucoeaaifa.    'I  I 

Voioi  comment  {la  a'expriment :  "  L'amondement  h  Yntiole  11,  (projet  de 
"  Taet  2098)  donyil  vient  d'etre  parld,  a  podr  objet  d'etablir  coninie  rigle  uni- 
"  veraelle,  le  ayat^me  de  la  publicity'  et  laj^r^fdrenoe  en  fareur  de  Tenr^gistre- 
"  ment,  en  ezigeant  la  tranaoription  pour  UA  Tentea,  donationa,  et  autrea  actes 
"  entre  vifa,  et  IWaimple  insoription  pour  lea  titrea  par  teatamenta ;  et  quant  aux 
'*  titrea  auooeaai^  la  tranaoription  d'un  avja  ou  d^laration  tfnonf ant  le  pom  de 
"  Tb^ritier,  aon  iiegr^  de  parents  avee  led^nt,  le  hom  de  oe  dernier  et  la  dMg- 
"nation  de  lymmeuble.  Et  pbar  oon^aindre  it  renr^i9tf«ment,  I'artiole 
"  aug^^r^  ne  donne  auoun  effet  &  I'enrJgiaHwBent  des  aotea  de  oeloi  dont  le  titre 
"  de  propri^td  n'eat  paa  enr^iatr^."  ~ — ,^    - - 

La  TeraioQ  anglaiae  rend  la  ohose  eneora  plua  ^Tidente.  II  j  eat  dit :  "  And 
•'  in  order  tf)  enforce  regiatration,  tbe  anggeatcd  article  nttachea  do  effect  what- 
"  ever  to  the  regutri^on  of  any  lubttqueiU  act  of  a  purchater  who  hqt  /ailed 
"  to  tnregiiter  hit  title."  I  ^l 

Ce  n'eat  paa  le  titre  ie  I'h^ritier  on  dn  l^gataire  qui  eat  aana  effet,  maia  ce 
aont  lea  tftres  aubs^quents  que  oet  h^ritiejr  ou  oe  l^gataire  ont  pu  donner.  * 

L'appelante  n'a  done  paa  perdu  aon  droit  de>  proprt^t^  en  ne  feaant  paa  en^- 
giatrer  un«„  declaration  du  dec^s  de  aa  mdr«;  et  elle/eat  fondle  ik  reclamer  son 
aixiime  dans  la  moiti^  indivise  de  Timmeuble  s<|iai  aor  le  d^fendenr.  Maia  elle  a 
elle-mfime  all^gud  le  testament  de  sa  m(ir|a  qu||t  |(^^  Vusufruit  de  sea  bieos  i 
son  i^ari,  le  d^fendeur,  et  comme  I'appdanti^  Ifie  pent  invoquer  le  defaUt  d'eni^ 
{iatrementde  ce  teatament,  il  s'en  suit  qu^ollelhe  pent  reclamer  que  la,nae  pro- 
pri^^  de  sa  part  de  I'immCuble  saisi,  qui  ei^t  grevee  d'usufruit  en  faveur  da 
d^fondeur  pour  sa  vie  durant.  I  .<  ). 

%o  jugement  declare  I'opposition  afin  de  distfaire  de  Tappelante  bien  £ond^ 
qi)iant&  la  nue  propri^td  d'un  aizieme  indiyii  dana  U  moitid  de  I'immeuble  saisi, 
eL  loi  en  donne  main  lev^ 

/  The  j^llowing  were:  tbe  roeoial  reasons  aaaigned  in  the  written  judgment  of  the 

/Court: —  >.   ■>»  4        ^1' 

"  Conslddrant  <j[Ue  Ton  du  deo^  d'£m41i|b  Fresne,  dpouae  de  Gasimir  DalUin 
le  defendeur  en  c^U  oanse,  arrivi  le  11  mjiu,  1870,  rimmenble  aaiai  aur  le  dit 
Caaimir  Dallaire  niaait  partie  des  biens  de 
le  dit  .Casimir  Dallaire  et  la  dit*  fjod^lie  Fi 


Et  conaidtfrant  que  la  dite  En^lie 
manage,  et  que  l'appelante,  Tun  d'mz, 
indivise  du  dit  immeuble,  et  qu'anz  termi 
saisie  de  son  rixidme  dana  la  moitid  du  di 
•a  radre  la  dite  Em^lie  Fresne. 

Et  oonsid(iinnt  que  I'intim^  a°fait  saisircet  immeuble  en  verto  d'un  jogement 
obtenu  sur  une  obligation  oonsentie  par  le  defendeur,  en  dftt«  da  10  man  1875, 


communauti  qui  aT|it  exists  entre 

le.  — ~    '^ 

le  a  laiss6  six  eafants  iasns  de  son 

hitiii  d'un  8ixi4me  dans  la  moiti^ 

de  I'art.  607  du  Code  Ciril  elle  a  m 

immeuble  4ds  I'instant  du  ddodi  ds 
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.  ««nU  1.  di^" 'S;  m:;:  '^*'"'  ""  "•  '■'»""*•"  q~  hi 

f«».  .iL  d*.  niir.  tterir^^^  ,'■•"*"" "  "°"^  *  - 

lean  droittl  I'Ari^  j!/  H  '       ?        ""  '^^  ""*  ^*'""^**  '•  drfchAmoe  d« 

entre  vife. '  «^  ««  m,i  egud  dts  immeiiblM  aoqoia  pur  mIm 

Et  09i.«dAp»t  qne  r.ppe,.„f  it  bien  toni4e  A  rt«l«Lr  oom„,.'.If.  fcit 

too.  .«.  bien.p„bl,.tf  ;l':;j^."  i;^^^^^^  -«-  I'-ofroit  d. 

I  ^  ;  JndgmentofS.  0.  reveraed. 

Xon^/>W  <fe  i>a^a»,  for  ippellMt.  i 
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COURT  OF  QUEEN'S  BENCH,  1874.^ 

MUNTREAL,  22nd  JUIfR,  1874. 

C$ram  Tabcuibiap,  J.,  Ramhay,  J.,  Sanborn,  J.,  Loranoer,  J.,  nd  hoe 

So.  a. 
0  "  HUGH  Mclennan,  it  al., 

(Plainl{fi  in  Ike  Court  Mow), 

*   *  i|PPli.i.ANTl  ^      . 

Am  ■'      ■ 

RliNfi  AUGUSTE  RICHARD  HUUERT,  it  al.,  ^ 

I, 

(Dt/endanti  in  the  Court  below), 

^^-■-.^,  ~^"  RUTOMOMTt. 

Hud:— Tbtt tbe  Prothonotary  It  notliStTe^lgrilTa dTainiftraeiuwa^F^  iMdVirf  •  wiltot 

«a4«<<  arrtt  befbiv  JuilKinont  uoIum  It  ber  proTvd  that  bo  toted  lu  bad  lUth,  or  witbout  reatoih 
able  and  probable  oauie.  < 

The  judgment  appealed  from  was  rendered  by  the  Superior  Court,  Montreal, 
00  the  30th  Hovember,  1872,  Torrance,  3.,  dismisHing  an  action  in  damages 
•gainst  the  Prothonotu-y.  The  facts  and  pleadings  are  fully  set  out  in  the 
faotnm»of.  the  parties.-  . 

/  'Ctrouarc^  (&  2>u^a«,  for  the  appellnntR : 

This;d8^n  action  ih  dam;>ges  brought  against  Messrs.  'Hubert,  Papineau  & 
Honey,  Joint  Prothonotai^  of  the  Su^ior  Court  and  also  Joint  Oferk  of  the 
Circuit  Court  for  Lower  Canada,  sitting  jn  and  for  the  District  of  Montreal,  for 
having  issued  a  $ai»ie  aw^thcfore  judgment  "  illegally  and  without  any  probable  - 
or  reasonable  eauseV'        ,     ♦       , 

Thefadta  may  thVs  tfe^-briefiy  stated:.  On  the  4th  September,  1871,  the 
barge  "  Guard  "  was  \in  the  Port  ^^lontreal,  in  tow  of  steamer  "  Eelief," 
together  with  nine  other  barges,  o\  tE()l»  way  to  the  United  States.  One 
Alphonse  Marcile  alleging  tbit  soJb  wages  were  due  him  by  one"  Albert 
Couvrette,  barge  captain,  n^ade  the  follovMsg  a£Sdavith^foraM.  Papineau,  one  of 
the  defendants,  as  Joint  Clerk  of  the  Circuit  Court:  -i 

"  Que  le  d^fendeur  iui  est  endettd  en  la  sqmme  de  sept  dollars  et  vingt  oinq 
'*  cents,  «tant,  poiuf  gages  comme  matelot  i^  boi;d  de  la 'barge  portant  le  nom 

" ■,  el^  4uc  1*  tli*®  ^V^  est  sur  le  point  de  laisser  le  Port  de  Montreal, 

<*  pour  aller  jHix  EtatB-l[Jnis  d'  Am^rique,  et  que  sans  le  b^ndfice  d'rin  bref  de  saisie 
"  arrSt  zy^t^i  jugemept  potir  saisir  et  arrfiterla  dite  barge,  son  gr^ent  ainsi  que 
"  sa  qfaarge,  le  demandeur  perdra  sa  cr^a^ce^  et  8ouffrira|ia  dommi^."  « 

^Upon  this  affidavit,  {Mr.  Papinean  olridered  the  issuingnf  a  writ  ottaitM  arrit 
4imntjugement  oommabding  any  bailiff  6f  the  Superior  Oburt "  de  saisir  et  arrSter 
tous  los  bi^ns,  or^anc^  effets  d'Albetk^oavrette,  oapitain^  de  barge,  de  la 
ptfroifse  de  Ste.  C^ile,  District  deBeaiiMmois,  et  particuli^rement  une  barge  et 
son  gr^ent  et  sa  charge:  la  dite  ba^eoonnue  sous  le  nom  de  "  Guard,"  mttin* 
tenffnt  et  momentandment  dans  le  port  de  Montr^ar." 

The  attadiment  of  the  h^rgo  was  madron  the  same  day,  4th  September, 


V 


\^ 


COURT  OF  QUKKN'S  BKNCU,  1874. 


m 


r  foret«  "'"'  •"'  ''"  "'"  ''^°'"""  '"^  •^O  for  Zh  b.rge,  without 

On  T  Tru   c     °  ^"  "''"  ^''''^  """^  ''"'  ^'"«*'  «>•"<»  ^^  loft  behind 
CouvJ?'  ^3*''  S«pto,..bor.  the  day  following  tho  return  day  of  th«  writ, 

the  Dl?"  :;";T^  '''"*  *''"""«"'  ^^^--hed,  upon  the  ground  that  the  affidavit  of 
for  theSn     r""'  '""'"J"  ""^  "''  "'°  ""*»"*""''"'  '^«™«»t-  '«l»i™d  ^y  law 

Ty  14  r«2     K  ""l"^  ""'"'""""'  '^^""  J"^«™«°^:  •»"»  <"»  »ho  following 
uay,  14th  September,  thia  motion  w.a  granted  with  coat.. 

<he  «lTr  r  •'  ^'""""  "**  *•"*  "■•'^  "''""'"  '"•*  ''»'««••  '»»«  ^"^  ^-ni-g 
«DdThT«tl      7""  r"""°*  ■"'^  '^"***  ■'  »•'''  timeof  the  aci^ure,  Oouvrett: 

«t  o„oe  .atr''  \'^  ""'^  *'"'•'  ''»^""  *"'*  '"»''^"^^-  <■«'  »»>at  purpose). 

«t  once  gave  them  not.ce  of  an  aetion  to  recover  the  naid  damages,  a.  required  bi 

bable  cause.      The  present  demand  is  such  action. 

that  lo  u"i''""?,;''f ^"^-^^''-^'y'  *  ''<^''«"  «»  ''«>'^  in  which  they  set  forth 
de.nn„^:        ?  d«5fendcurs,  comme  ProthonotaJre  et  Greffier,  sent  tenus,  sur  U  ' 

iulTdo  1  r  ,r  r""'  **  ^'"'""  "*  """^  P"-  «*  "«  »«'««««'  !e  «.nstit„er 
iiLVr't"  ^"''"*'^°  '"  '"®^'"'"'  «"  insuffisancedetel  affidavit;  2o. 
S  Int^ir  ~™T  P'?*''°"«'»'-'  *«•. "»"» t«n-  d'accorder  des  writs  de 
r5«ie  consemtoiropour  le  paiement  des  gages  des  raatelots.en  vertu  de  I'article 

t^t  \  ?t  I '  ''  ''"'"'  "'  ™"*  P""  ''^  "«  "»'""««*  «tre  juges  de  la  valeur 
Jegale,  et  de  la  suffisance  ou  insuffisance  de  tel  affidavit  " 

Secondly,  A  pica  to  tho  merita,  in  which  they  say  that  at  the  time  of 
Mardo  s  seizure  the  question  as  to  whether  a  seaman  had  a  right  to  obtain  a 
*«.*.«  «>«.er../c.r.  for  his  wages,  due  on  the  last  voyage,  was  controverted,  and 
IS  still  unsjjttled :  that,  in  fact,  the  wages  due  to  Mnrcilo^ere  for  the  last  voyage 
and  finally  that  the  defendants  had  acted  in  good  faith,  .fc  bonne /oie/^,    ^ 
negligence  ou  tmp^ritie. 

Thirdly,  A  general  denegation., 

The  demurrer  w«8  dismissed.  Mackat,  J.,  said :  This  is  an  action  in  damages 
against  he  Prothonotary  for  issuing  a  seizure  against  plaintirs  barges  without 
sufficient  cause  It  is  alleged  that  the  affidavit  was  insufficient  to  justify  an 
attachment  before  judgment,  and  that  the  Pi-othonotary  should  have  kno#n 
that  the  Court  of  Review  had  decided  that  a  seaman  had  no  right  to  an  attach-  * 
ment  on  a  vessel  for  his  wages.  And  besides  that  he  has  a  privilege  only  for  his 
wages  for  the  last  voyage,  and  it  is/not  alleged  that  this  was  for  the  last  voyage. 
A  demurrer  is  filed  to  the  action,  but  I  consider  the  declaration,  if  prov«i,  to 
be  sufficient  to  justify  a  judgment.     l>emurrer  dismissed. 

At  Bnquete,  the  appeljants  fully  made  out  their  ewe.  They  proved  even 
gross  n^hgence  and  incapacity  on  the  part  of  Mr.  Papineau.  «  Nous  considiS- 
rons,    he  smd,  "l'«ffidavit  comme  roBuyro  dn  d^pm^nn^  ^t  Se  U 
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»l.  muiii^r.  d'adteinisl^er  le  *riii«nt."     fm\M.  «pat.tioo  sake  of  our  ProthoK>:i 
uty  •  offloe,  it  mm  be  «(ated  that  Mr.  PLpinMa'a  notion  of  th«  ProthbnpUMlte 
d^lm  do««  not  agree  wjtfs  that  of  hi.  colleakuo,  Mr.  II  ub^n.     •'  Dapuia,"  h«  •ailT' 
I' que  je  turn  Tun  deagrcffier*,  je  n«i  >««.(»  gf  n<$rnIemont  fl|)«rnient<$  d'affidavito 
•|^  «bteDflon^^d«  writa  ap<(eiaui,  Iv-iij   Mte  de  aaiaie  arr^tavant  jugoiuent  ou  d« 
"  r»*eit.<Jimitionl<rfiM  h$  avoir  txamiHia  ik  lut."  ;       * 

The  de/endanta  proTed  nothing,  not  Uen  that  any  Wagea  were  due  to  the 
Miling  plaintiff,  Mardk  f 

The  caae  waa  heard   «pon  ita  pieritL  before  Mn  Jualioo  Torrance,  who 
fliamiMiod  plaintiflTa  action. 

Tc.HRANcE,  J.,  aaid  :_"  The  deolaralion  aet  out  that  th«  Prothonotafry,  in 
A  cerUin  ouae  for  |7,  in  the  Cireuit  CouJt,  improvidcntly  iwucd  a  writ  of  .aiii> 
mrrtt  on  an  affidavit  in  the  following  wo]-da:  That  a  barge  wm  aboat  to  leave 
the  port  of  Montreal  to  go  to  the  Unite*^  Statfa,  and  that  wiiHout  the  benefit  «f^ 
a  iauie  arrk  to  atop  the  barge  the  pUintirniight  loae  bia  debt,  and  auatain 
dami^e.  Upon  thia  aftidavit,  the  CIcrkjof  thVfourt  (Mr.  Papineaa  being  tlie 
parti'ehlar  clerk  that  hnd  to  do  witli  tlia  matter)  iaaued  a  $ame  arrlt  before 

y  judgJBlisnt,  and  under  thia  writ  the  barbe  waa  atopped  in  the  act  of  paatting 
>i*'?»'^  *♦'«,''"'>•'■  She  waa  on*of  a  convoy  of  baizes  on  Ihe  way  to  the  United 
SUte.^  and  »li«^hdrwmvoy  wae  atopflwi  for.ten  hoor^.^  The  plaintilft,  who 
are  the  ptoprietora  of  the  barge,  aay  thekr  diHburaed  a  aum  of  between  t60  and 
$70,  and,  booidea  that.  Buffered  damogeaf  it  all  about  1300.  They  now  charge 
the  Prothonotary  wHh  having  iaaued  tmfmiie  arrlt  without  raaaonable  or  pro- 
bable cause;  that  they  did  it  in  ignofanoe  of  the  law,  which  they  ought  to 
h^ve  known,  aa  aetlled  in  the  cam  of  liriuie  and  L'Ecuytr,  and  in  Dagenau 
and  Dovglnt;  and  that  under  the  oirouiliBtances  of  the  caae  there  waa  auoh  great 

Jache$  on  their  part  that  they  ought  to  lay  these  daroagea.    The  function  which 

the  Prothonotary  performed  here  may  be  regarded  aa  a  quasi  judicial  one,  and 

in  a  case  of  Carter  and  Burland  the  Court  baa  already  to-di>  decided  that  a 

'stratc  is  not  liable  where  there  ia  no  malice  or  misconduct  on  his  part. 

m'e  Maiima  show  that  even  infierior  tnagiatratea  cannot  be  called  into  quea- 

for  n  simple  error.     It  is  better  thfut  an  individual  should  occasionally  suffer 

.  wrong  than  that  the  course  of  justice  ahould  be  impeded  by  con^>ta|»reben- 

^  lion  .on  the  part  of  thoa^  who  have  to  a^piater  it.  The  qae»ivfitt|^re 
aa  to  the  issue  of  th«  aai^ie  arrlt  ia  one^^n  which  different  J^lJfflHHpd 
different  views,  and  ia  it  to  be  8ifi|  that  a  Prothonotary  ia  liabflWRBehRlMs 

ilipt  refyse  to  give  out' a  warrant  of  faine  arrtt  on  what  at  least  appeared'to  be 
iajitBeient  affidavit  ?  In  thia  ease,  after  the  return  ©f  the  prooeas  inta  Court, 
^t^'^^'^^f'  wla  at'onoe  quaahed  without  any  resistance  in  the  caae.  Upon 
^''tf^ltolk^***^  wnsMert  that  the  plaintiff  haa  failed  to  prove  that  the 
'"^"^^S^^ 'W^^  '^°<^^'*  *°^  probable  cause,  and  the  aotion  i» 

-jfit-jerm-  */  *"^  I  WjjiMof  «»>  Kttle  importance.  What  is  the  nature 
of  Prelpb^m^heSuperilf  Court  or  Clerk  of  the  Cireuit  Court  ?  Ia  he  a 
ministeffii  or  jipcial  officer,  or  both?  What  is  the  responsibility  of  a  miniak* 
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•ibilit*  y  In  «.!.  i  pfwent  ouM  «a«p(  rrom  ujr  civil  nhhmi. 

!>  «Ki«i^t  tb.y  „e  „ot  j„djj^  ^^^^  ^^^^  ^^j  ^^  di«k«Uon  in  tiM  natter  ui 

fc.  ^  P^rtkf  th*.r  pla.  th.  dcf.nd.n..  contend  U».t  tbej  .r.  bo«ud  U,  i-JI 

^|r«,i«<.  arrV  before  judgin«.t,ca/)»a«  ad  ren,ondendum  .to'  wh<rD.«» 

d,».„d«,  bjr  .„  advocie.  .upporfd  b,  .„  .ffid-vil  ^K^.  e."  W/^  .„" 

hLZT'  l^  T'"*!. «"■"■"  "-<'•  "<»  '^t-  of  .  lik.  nature,  without e^n 

~ii tr-   J:,"^'?  '^''"'''•-  ^*  "'  '•«**^'  •  ■»•»«•'  "Ot  of  di«r^tion  wit 
,    .am*  <»,r«.  before  judgmeni  in  .11  c»^j^^j,j  bj  law.  ind  th.  want  of  power 

on Ij  h„„o„.o*theoh.r.cteri.tio.of  judicialoflSjcer..  and  i. alw.^a re.pon«b^e 
noUor  mere  ciencal  n^iatake.  or  irregularitiea.  It  for  on.i«iion..  negU^t  .nd 
tota  or  partial  want  of  performing  the  dude,  of  hU  office.  - 

anoh  .1""*  •nTt,'^''"''  ''"'  ''"^'"  •'"  »•'•  "•iniatirial  pfficer,,  and  a. 
«oh  were  cm lly  hable  for  their  acUi  and  tho«.  of  their  clerk-- who  were  ppoin" 

m''tT'  ■  '  ""  "''""  -io»t^"ol."  "y.  Boncenne.  Proc.  Ci..  J7,  p^ 
683^  'eat  cela.  qui  eat  no»»4  p.r  le  roi,  pour  prater  aon  miniature  anx  ma^ 

S^rdlTT  '*^    •.   •     •    •    E»8tf»<"Me- offlcier.  miniate 

r  eb  rtpondent  dea  doomage.  r^aulUnt  de.  faute.  qu'il.  con.nM,ttent  dan.  Texer- 

2!.lr  ^  "^'  i.^'™*"'  "'•  ^"^"^  =  "  ''"  "•""'  "-Ponaable.  deleu» 
ce  «  ou  comn«^  ».„  U.  „.  peuvent  pour  raiaon  de  ce  &t«  poursuin.  qne 

Zi       aL^:"^  ''"""''  ^"  ^•^'  '«»•  Commia  Gr^ffier,  No.  168;   fiS! 

!11       .  IT  ""°"'**^™'-r  -y  TouUier.  vol.  7.  p.  265.-  son    le, 

S^er.  le.  avon*  et  le.  hai««..».  Toullier.  vol.  11,  p.  264.\o.e  (1)  furtbe^ 

_5«»>*k-:  "I""*P«"t«bnd«  tort- caua&i  par  .Vn^WeVappliqueauxavouis.    - 
huiasieiB,  anx  notairee,  9reffier$,*l  etc.  -       ^  ^^ 

«.ilii^'^'?  ""if'  **"  oia  a.  well  «i. under  tbe  new  r^ime.'j^  w«»  ' 
«Hed  upon  to  perfonn  moat  of  the  dutiei  i»po«Hl  upon  themiui^^n^ 

!h7«r7   k""1*°   ?P  P"***'  'T'*""  °^  »•••  judgment,  and  prxKeeding.  of 
the  oourt,  obey  the  ordeni  of  theju^..,  j^  .„,.nyna1n  confor^^ty  withlh 

~~~~~~~T~,    ~"~     .   ■        ■  '■;.-,    — —"^ 
.  <"■  ■  '■■         \  ■  [- '  ■    '■    '        '■■■,■ 
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••UnB^eiri.<Hrdereor4h^req^lUTement8-6f  Ini,  reofcjvj^  and  adjudicate  upon  all  dvmands  for 

Uubw^etai.    the  nppoiirfm.eitt,?pf  tutors  aiid;cw>fltoh«,  and  iu  some  of  the  Provinces  eiecuto 

'.  •)     *****"*'"**■**'•*  %'*yi8«'»"'*  [»""*»eed,  with  in  veutoriea  of  deceased.    The  Protho- 

hotary  or  Ciprk  of  dur  courtH  Ijm  no  greater  powers  except  perhnps  that  of  ren- 

/     derino;  judgment:^  in  certain  onses  by  default.  Still  this  judgiueot  does  not  becom  o. 

,"  thejiidgmentof  the  court,  till  the  expiration  of  a  certain  lapse  of  time.  C.  P.C. 

'  466.     Article  92  declares  that  i^  actions  by  default,  founded  upon  bills,  notes,  '^ 

^     etc.,  the  ProtKonotary  may,  in  vacation,  draw  up  a  judgment  iu  the  na^^  of  the 

Court,  but  this  judgment  does  not  beootpe  the  judgment  of  the  Court  tiUlffter  the 

expiration  t)f  the  time  fixed  for  filing  opposition.    So  even  in  tb^iparticular 

.    instance,  it  oanpot  correctly  be  said  that  the  Prothonotary  is  ^or^ing  judicial 

or  quasi  judicial  functions ;  agaih,  to  use  the  words  of  our  Code,  he  draws  vp  a 

judgmentin  the  name  of  the  Coirt,  not  in  the  exercise  of  a  discretionary  power, 

^"*  '"  th«  performance  of  an  imiperative  duty  imposed  upon  him  by  the  express 

provisions  of  the  law.     Like  ill  other  ministerial  officers,  he  is,   therefore, 

responsible  for  any  manifest  violktion  of  his  duties,  whether  defined  by  law  oi»  by 

the  courtf,  whether  the  injury  ii  occasioned  by  an  unjustifiable  misunderstanding 

of  the  judgment  of  the  Court  or  by  a  clear  misapprehension  of  the  la» ;  because 

*      again  in  so.  doing,  he  is  guilty  of  a  great  want  of  private  judgment,  and  public 

officers  are  required  to  bestow  upon  the  performance  of  their  duties  at  least  that 

care,  diligene?,  attention  and  knowledge  which  all  citizens  arfe  bound  io  apjly  in 

the  ordinary  acts  of  life.     Articlcj  1050  of  our  Civil  Code  says :  "  Every  person 

"   -         "  capable  of  discerning  right  fronji  wrong  is  responsible  for  the  dam^e  caused  by  , 

"  his  fault  to  another,  whether  bl  positive  act,  imprudence,  negUct,  or  want  of 

>  *' skill,"     The  appellants  are  noi  aware  that  the  law  has  taade  an  ex.ception  to 

this  principle  of  eternal  justice  in  favor  of  prothonotaries  and  elerks  of  courts  of 

justice.   The  defendants  undcrstjand  'so  well  that  they  are  governed  by  it,  that 

**  •         their  sole  plea  is  that  they  have  iictecl  in  good  faith',  without  neglect  or  want  of  . 

,  ^^i^^,  de  bo,nne/oi,  sans  niglitjence  oil' imp^ritie. 

■^  Ip  England  and  the  United  States  the  same  rule  is  laid  do.Wn.     "  It  is  well 

"  settled  under  the  English  system,"  says  Sedgwick,  on  I)amagt:g^  ed.  1858,  p. 

532,  "that  sheriffs  and  othec.miuisterial  officers,  in  case  of  neglect  or  violation  qf 

>^     .       "  duty,  are  responsible  to  the  party  aggrieved  in  a  civil  action."     Shearfiran  and 

Redfiield,  on  Negligence,  sec.  156 :  "  Where  the  duty  of  a  public  offic^iSibsolute, 

"  ccrtaip,  and  imperative,  involving  merely  the  executionUof  a  set  task— in 

"  other  words,  is  simply  tninistjfial — lie  is  liable  in  damages  to  any  one  specially 

"  injured,  either  by  his  omitting  to  perform  the  task,  or  by  performing  it 

''negligently  or  nnskill/ully."     "  Clerks  of  courts,"  they  say  on  page  343,  "  of 

.    "  counties  and  towns,  prothinotaries,  registrars  of  deeds,  and  other  like  officers, 

'I  belong  to  that  class  of  ministerbl  officers  to  which  we  have  referred  on  a  pre- 

"  vious  page."  (§  156.)  - 

The  ordinary  cas$s  in  which'  questions  of  responsibility  of  public  officers 

^.^1        ^"®  arisen,  in  England,  the  United  States,  and  Canada,  are  suits  against 

^        ,        notaries^^/iarchitects,  collectors  of  Customs  iSr  over-chat^es   and  illegal   for- 

;  feituMs,  against  sheriffs,  either  for  negligence,  a/the  escape  of  parties  arrested 

.        onl^al  process,  for  taking  insufficient  security  under  vl  capiat  ad  responden- 
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their  powerB,  exc«ive  distresa,  etc.     Gwjnne.  ol  ^nentfs,  ed.  1849.  p.  416  ■, 

'      A     ,     •  ^  j  ^  '^-  ^^^  '  2  '^^  223  J  /ncm  vs.  5o,ton,  2  L.  C.  J.  171 

Applying  tbe«  principles  to  the  present  case,  the  defendants  will  be  found 

.^irar^L  J-  .'  ''^"'"r.  *^»»  ^J"*  Prothonotary  shall  issue  a  writ  of 
ZlZ^'Vi^T'  ^°  •"  *•'*  «««  of  dem.er  ^y„.>e«r;  2o  in  alfles 
where  the   plaintiff  produces  an  affidavit  establishing  that  the  defendanTis 

Ma«iL   r    "^.  "  ^"^;*^'  '^"^  '"**"''*'  •'«^"«'^'  •»«•     J"  »he  affidavit  of 
Marcile,    he  word  ^^r^onegy  and    the  particulars  of  the  debt  are  omitted 
.  which  omissions  have  oiJe.,«en  held  to  be  fatal  to  the  writ,  but  are  not  IZ: 
^fficent  to  make  the  clerk  of  the  Court  civilly  r^sponsibk.    ThrclekVjJ^^ 
Court  m  effect  does  not  guarantee  as  to  the  sufficiency  of  the  affidavTt  but  h! 

TC         T  ''*""  ""  '®'*''''*'  »>»''* -.-•'affi/avitrtawt^^^^^^^^ 
substance  and  essence  of  therequirements  of  the  law.  ^         J   ^ 

In  the  case  under  .consideration,  the  Prothonotary  has  clearly  acted  without 

HeZ'^'T:  "?'"''""  ^""^^^^•g'-violaUonofhisminisSir;^^^^^^^ 
He  was  bound  to  take  communication  of  the  affidavit  and  exerci«in. !«!  V    ' 

^^"Ctatli'r  T' '' "'"  ^"^^-*' ^-- ^^^^^^ 
If  I  «r/  »M       "^  the  requirements  of  the  Code,  before  issuing  the  w^ 
If  It  substantially  w^^^nted  it.  he  was^bound  to  giveit,  for,  as  already  observed 
Lfficr*      "'T  ^r""'*^'  ifiaVa  mere  ministerial  officer.    If  witltTny 

&t:i;pttf:::rf::3^^^ 

remedy.    If  sueh^a  pretention  be  law,  what  becomes  of  the  libert/  nd  pler^     " 
of  the  subject !    T^bringa  citizen  to  disgrace  and  misery,  an  unLupbKand 
rr^pon^ible  individual  will  only  be  required  to  append  Ss  signaTu7to  a "htt 
of  written  paper,  purporting  to  be  an  affidavit,  wherein  anything  except  wLttte 

"rrr^  ';  7''  "'  '"^  ^^^^  *^  ^*  before  the^dfrk  of  t'eC  u't 
.      But,  say  the  defendants,  we  did  not  intend  to  issue  a  wrW  «P  .   •  "        . 
ttider  article  834  of  Ihe  Code  of  CivU  Prtledure   b„.  .         •  "'^^^ 

under  arHfiln  2^«Q  „#•  *u    n-  •.  A  7'"/ '^oedure,  but  a  mitie  conservatoire   , 
'  w^!  .  TJ  ^'-  ^''^*'  '''^'''"''e  that  "  there  .is  privilege  upon 

in^S;  ?'"''^"'^'""/^^'''*'^"«"«'""»'7t«i«"e«ttachmentsofthisnatuw 
m  favor  of  seamen,  and  that,  in  fict,  at  the  tiine  of  th.  issuing  of  the  seiiur^ 
oi  Marcile,  it  was  and  still  is  questionable  whether  a  .eamao  is  L  entitlSra 
smm  conservatoire  for  his  wages  during  the  ]«.t  voyage 

an  affidavit  for  a  ^fl„.,  r»H,r„,atou,  ?    Mr.  Ju,U,e  Tumuee  S  thit  it  " 
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Xeuaiiuet«i.«  appeared  to  be  a  suffioieat  affidafit."  Bat  th«  affidavit  ahowt,  IsUy,  that  » 
Swbwt  «t  aL  writ  of  <rat<t«  arrtt  avantjitgement  WM  demanded.  2Ddl7.  It  ia  not  alleged  that 
the  defendant,  CoanMte,  wae  the  oaptainofthe  baige,  nor  that  the  plaintiff 
Mansile  was  a  seaman  on  board  of  the  same.  Srdly.  The  name  of  the  barge  is 
leA  in  blank.  4thly.  It  is  not  established  that  the  wages  dae  had  been 
incurred  on  board  the  said  barge.  6thly.  That  they  were  for  the  last  voyage. 
The  affidavit  discloses  the  faot  that  the  debt  was  an  ordinary  personal  debt. 
6thly.  The  writ  is  not  a  writ  of  f  auie  confervdtotre,  that  is  in  the  nature  of  a  fatnV 
rtvendication,  but  a  taitiearrit  amM  jugmnmt  in  the  usual  form,  commanding 
the  bailiff  to  seize  the  goods,  chattels,  effects  and  debts  of  the  defendant,  Cou- 
vrette,  and  more  particularly  the  barge  «'  Guard,"  then  in  the  Port  of  Montreal. 
Nothing  in  the  proceedings  warrants,  however,  the  supposition  that  she  was  not 
in  the  possession  of  a  third  party. 

^_ And  9.0W  as  to  the  alleged  controversy  of  the  question  as  to  whether  a  seaman 

^   can  obtain  a  aaine  comervatoire  for  the  payment  of  his  wages  for  the  last 

Voyage,  the  appellants  have  all^^  in  their  declaration  that  the  point  had  been 

>  then  recently  dedded  at  Montreal  by  His  Honior  Mr.  Justice  Berthelot  on  the 

30th  day  of  December,  1870,  in  a  case  of  Dagmais  vs.  Douglau  et  al.,  since 

confirmed  in  Review,  and  by  the  Court  of  Review  on  the  30th  day  of  Maroly 

^         1871,  about  six  months  previoiisly,  contrary  to  the  pretentions  ofthenav^o- 

.V  tears,  as  per  copies  of  judgments  filed  and  certified  by  the  defendants  them- 


■■«i. 


These  decisions  are  in  conformity  with  the  eiettled  jurisprudence  of  the  l^ro- 
vince ;  Beid  vs.  Porteous,A82b,  per  Reid,  C.  J.,  8  L.  C.  J,,  337 ;  Jasmin  vs. 
La/dntaine,  1862,  Smith,  J.,  7  L.  C.  J.  119;  Duheau  vs.  Robertson,  Ber- 
thelot, J.,  1864. 

The  defendants  have  filed  a  copy  of  judgment  rendered  by  Mr.  Justice 
Berthelot>on  the  1st  day  of  February,  1872,  in  a  oase  of  Laplante  vs.  Mulligan, 
to  establish  a  contrary  view.  But  on  referrioig  to  a  copy  of  the  affidavit,  also 
produced,  it  will  appear  that  the  affidavit  contained  all  the  necessary  averments 
for  a  saisie  arrit,  to  wit,  absconding  from  the  Province  with  intent  to  defhiud, 
«to.  If,  however,  reference  can  be  made  to  decisions  rendered  since  the  issuing 
of  the  seizure  of  Marcile,  it  suffices  to  refer  to  the  oase  of  Graham  vs.  V6t6, 
decided  by  this  Honorable  Court  on  the  22nd  day  of  January,  1871,  to  be  con- 
vinced that  no  such  saisie  conservatoire  exists  under  our  present  Code  of 
Practice. 

No  contrary  decision  can  the  defendants  quote,  but  the  opinion  of  Mr.  Jus- 
tice Monk,  who,  in  1864,  when  sitting  as  a  judge  holding  the  Circuit  Court  in 
Montrealt  rejected  a  motion  to  quash  a  saisie  mhservatoire  issued  in  favor  of  a 
seaman./  This  isolated  precedent,  however  worthy  of  respeet  it  may  be,  cannot 
be  sufficietit  justification  for  the  defendants  to  disregard  a  jurisprudence  of  up- 
wards of  SOyeara  esteblished  by  the  majority  of  the  judges  of  the  country  and 
to  violate  the  express  enactmente  of  the  Code.  Even,  up  to  the  promulgaUon  of 
the  Code,  if  the  praotiee  of  our  Courto  had  been^to  issue  and  maintain  saisies 
conservatoires  of  the  nature  under  consideration,  the  l^rothonotary  would  in  this 
ease  be  liable,  because  no  judge  can  authorize  him  to^do  athing  expressly  for-  ' 


^^  w  ™  -gpr*  i^^^ww''f^^JjfW^^ 


COURT  OP  QUIEN'8  BENCH,  1874. 


301 


utZ^  '    ^-         ^"t***-  "*  «'^'»'''*«"  ^»'  Morris,  1  Q.  B..  3,  mnjucu^^^ 

IZt  S^A^r     "  ??"*•     ^"  '""  ""'  *•••  *''•*  '^^  *•>«  Court  ordered  thi  HuCttl 
•n«it  of  Andrew.,  without  jin  order  of  the  Court.    If  the  arrest  h.d  been 

.     mde  under  woh  .n  order,  it  would  bare  been  valid ;  and  although  it  appeared 

Ih^lw'^''"''*?  "?^'"'"''"''  '"'■'*  '**  ^^'^rrence  of  the  judges,  that  the  clerk 
•honld  i«ue  attachments  of  that  kind  without  any  order,  itwasbeld  that,  in 

Ooing  so,  he  was  ««,rp»„y  o  ;«„,^^  whieh  the  judges  could  not  confer  upon  him, 

«nd  he  was  consequently  condemned  for  trespass.  .        '^         ' 

Therefore,  even  supposing  that  the  aifidaTit  was  establishing  all  the  necessary 

•Terment.  for  a  ,ame  eontervatoire,  and  thai  the  writ  issued  was  in  fact  a 

cfr/r/rT^  r^  T  "^  »'^'"'^'«»««  «"•««  «««»»  ^J?m«,^  it  seem, 
clear  that  Ae  defendant,  became  guilty  of  gross  neglect  of  their  duties  and  of 
contempt  of  the  decision,  of  the  Court.,  by  placing  their  own  interpretation  of         ' 
thj  law  aboTe  the  well  ^tUed  jurisprudence  of  the  Province,  and  by  issuing  ~ 

Wn^  the  existence  of  ,hich  had  been  denied  in  the  yery  Court  and  the  very 
-Distnct  in  which  they  are  sitting. 

Mr.  Justice  Torrance  entertains  in  this  case  a  view  different  from  that  of  Mr. 
Justice  Maokay,  and  relying  on  Broom's  Masims  and  on  his  decision  in  the 
case  of  Carter  vs.  Burland,  ht  hold,  that  "  the  function  which  thr  prothonotary 
performed  here  may  be  regarded  as  a  j«a«  judicial  one."  In  the  ca«»  of  Corner 
Z^^  A  •;.'***•"?  •??*■'  *»""  »»»«  »«giBtr.te,  although  acting  through  bad 
ftith  snd  mahce,  had  committed  an  injustice.    Our  courts  have,  moreover, 

often  decided  that  magistrates  were  civilly  liable  to  any  party  aggrieved  for  their 
.««lect  Md  want  qf  skill.    This  principle  was  expressly  m.inSned  in  the  late 

to^l.  on  the  30th  September,  1871(1  Revue  Critique,  474).    An  information 
for  perjuiy  contained  inlhTsitdepo.ition.prep.r«l  by  ^uumI  was  bid  before 
two  Justice,  of  the  Peace  before  irrest^Aaer  the  arrest,  no  examination  was  /-  \ 
made  of  witnesses,  nor  did  the  acciued  conftstj  yet  he  was  committed  to  fail  / 
there  to  be  kept  till  di«,harged  by  eourw,  of  law.     The  aeeused  w»i  di.!   . 
chMged  on  Hahea,  Corpu,,  und  afterwards  for  want  of  pros«mtion.    Action 
in  damages  against  the  Justice,  for  $5000.    Held,  reveiring  the  judgment  6f 
Ae  Superior  Court  (Torrance,  J.),  that  die  commitment  not  being  hied  upon 
xnforyu^txon  reductd  to  wriHnf  be/ore  the  magutrate,  wa.  nuU.  ud  that  tte 

Bjajpstrates  were  responsible  for  the  false  meet.    Judgment  for  flOO  and  costs. 
Mackay,  Berthelot  and  Beaudry,  JJ.  ^^       ^ 

On  reference  to  Broom's  Legal  Maxinu,  edition  1864,  p.  63-64.  it  will  be 
seen  that  the  principle  laid  down  by  Mr.  Justice  Torrance  is  not  supported  by  tiie 
authorities.  Public  officers  performing  guan  judicial  ftinction.,  in  ftct  aU 
^rrrT  r  *^f '^"'|»»»~*'»»  ^^ J»-ti««.  «'«y  body,v,hat^er  he  U,  name,  ,  ' 
''y^ndtoobeyv>herethelawneith€rcanfer,j^icMpaioernaranydiH^ 
ffy^^trequ^scertainthingUobedoneiandwiihtheexetptUmofihe 

r^^i^r'?''''*^"1^'^'''^  ^^  Broom,  "appUe.  wher.p««n., 
SwII^J^'  ministerial  acts,  art  at  the  some  Htne  inveUedwiih  thejudkiai 
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^8  language  is  plain  enough,  and  fully  snppoks  the  last  propoaition  of  th6 
appen*^tg^hat  had  the  taisie  arrSt  of  Maroile  be6n  issued  by  an  oflBcer  invested 
with  the  judicial  character,  he  would  still  be  liAle  in  damages,  because  in.  this 
particular  case  there  was  no  discretion  to  exercise.  Nay,  more,  a  judge  ordering 
the  issue  of  a  miticarrit  under  the  oircumstaboes,  would  likewise  be  responsible, 
because  lo.  the  wrong  would^have  been  oaiufed  by  his  neglect  and  want  of  skiH, 
and  2o.  because  he  would  have  acted  without  any  jurisdiction  in  the  premises. 
Under  the  French  law,  there  cannot  be  any  doubt  that  public  officers 
performing  judicial  or  quasi  judicial  functions  are  accountable  in  damages  for 
theif  neglect  and  gross  violation  of  their  duties.  Article  8,  tit.  1,  of  the  ordon- 
nance  of  1667  enacts:  "  D^clawns  tons  arrgts  et  jugements  qui  seront  donnds 
"centre  la  disposition  de  nos  ordonnances,  edits  et  deelarations,  nuls  et  de  nul 
"  cflFot  et  valeur,  et  les  juges  qui  les  auront  rendus,  responsables  des  dommages  et 
"  interets  ^es.parties,  ainsi  qu'il  sera  avis6."  '    : 

Besides  this  general  enactment,  the  ordonnance$  and  several  other  declarations, 
edicts,  etc.,  specify  many  oases  in  which  judges  may  be  tried  by  reason  of  theijr 
judicial  acts.  The  ordonnance  de  Bloi;  art,  J47,  declares  that  they  will  be 
answerable  "  lorsqu'ils  auront  jug6  par  dol,  fraudo  ou  concussion,  ou  quelps 
Cours  trouveront  qu'il  y  a  faute  manifesto  du  juge,  pour  laquelle  ildoitStre 
condamnd  en  9(in  nom."  ■' 

The  judge  in  default  is  to  be  tried  in  a  special  manner,  known  as  la  prise  A 
partie,  a  proceediog  whic"h  permitted  the  aggrieved  party  to  summon  the  judge 
to  answer  for  his  proceedings  before  a  superior  tribunal.  In  the  cose  of  a^me 
«  partie  against  the  judges  of  Courts  of  final  jurisdiction,  the  complaint  is  to 
be  made  to  the  Privy  Council.  The^me  ii  partie  p&h  only  be  made  against  a 
judge'j  grefflera  and  other  public  officers  performing  ministerial  or  judicial 
functions  or  both  are  responsible  in  a  direct  ordinary-  action. 

"  II  r^sulte  de  toutes  ces  lois,"  observes  Pigeau,'  vol.  1,  p.  372,  "  que  !a 
"  prise  k  partie  ne  doit  avoir  lieu  en  general  que  dans  les  cas  de  dol,/raude  ou 
''  concussion,  contravention  aux  loi^  ou  faute  mani/este,  eti.  Ainsi,  elle  ne  doit 
"  pas  etre  admise  pour  erreur  dans  le  fait  on  le  droit." 

In  his  commentaries  on  the  ordonnance  of  1667,  page  444,  Jousse  i^yS  that 
the  prise  d  ^jartie  lies  "  dans  le  cas  d'abus  d'autorit^,  comme  lorsque  le  juge 
"  excede  son  pouvoir,  en  connaissant  des  affaires  qui  ne  sont  pas  de'sa  oomp^ 
"  tence." 

Such  haf  been  the  law  in  France  for  centuries.     See  Toullier,  Dr.  Civil,  vol. 
11,  p.  251   et  seq;  Code  de  Procedure,  Art.  505;   Sirey,  Codes  Annot6« 
(Gilbert's  ed).    Code  de  Proc.,  p.  348 ;  Pothier,  Proo.  Civile,  p.  152 ;  Merlin, 
vo.  Garantie  des  Fonctionnaires  Publics;  Gayot,  yo.  Juge;  Jousse,  p.  4444446  j/ 
Serpillon,Ord.  de  1667,  p.  473-477.  '  "'^' 

The  reason  of  these  enactments  against  judges  is  thus  given  by  Toullier,  vol. 
11,  p.  268 :  "Lorsque  le  jprijjudlce  baus^  par. la  faute grossidre,  par  I'ignonnoe  ' 
"  crasse  d'un  juge,  peut-Stre  int^rieurement  m^ohant,  est  irr^palrable,  il  serait 
"  ^vid«mment  injuste  et  contraire  au  droit  naturel  de  refuser  &  la  patie  \4e6e  un 
"moyen  de  reparation  par  la  prise  a  partie.  Tout  &it  quelconqiuf  de  Thomme 
"  qui  cause  du  prejudice  &  autrui,  oblige  celui  par,  la  faute  duquel  il  est  arrive,  a 
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''letriTh.KnrC7"'-    " •'^'••"•^P'" -tend™  par  i«,prudenld„ 
"  n  S     n  T  °'^'"' '  ""  "'«"  •"  f'-'e  ««"i'  Pl»«  qu'un  quasi  ddl.t 

forr*?  "p''""''*  '^"'  "•''  '*'  ''•'^"•"e  the  responsibility  of  judges  was  in  ' 

force  m  this  Province  up  to  the  time  of  the  cession  to  Great  BritaLirS  Z 

our  Statute  book,  AV.  et  Ord.  vol.  1.  p  184   185-  ul-Tf  \  u     I 

highest  Court  in  t^e  colony  in  the  eeleL^Jcl' of  W  ;r;';rlS 

Governor,  reported  at  page  55,  vol.  2  of  the  mts  et  OnL    UistrTlu^  < 

provmons  have  not  been  reproduced  in  our  Code  of  Civil  Procedur  Au  tat  th^ 

.«une  t.me  it  n^ust  also  be  admitted  that  they  have  notCaZ^^     Th 

repeal  wasnot  express;  and  in  face  of  article  1360  how  can  it  boZtended  that 

^^r^lTr't.  ^^«'"*-'«^^-  ''The  laws  concerdnrrcfur^^^^ 
,  fo«e  at  the  time  of  the  coming  into  force  of  this  Code,  are  abrogated 

'"  ri^c^sicir^l?' n  T"*""^  '""'' '"'''  are  contrary  to  or  inconsistent  with  any  . 

provision  of  this  Code,  or  ,n  which  express  provision  is  made  by  this  Code  upon 
'the  particular  matter  to  which  such  laws  relate"  voueupon 

*   ^"*r  r'^  *^'  ^""^^  "^  Procedure  contains  nothing  contrary  or  inconsis- 

tr    thlV-loJlr"  "  ^  ^''^  '"''  concerning' the  resSu;Tf 
judges ,  the  Civil  Code  by  expressly  declaring  in  article  1053  that  every  peLn  ' 

isrespon.iblefor.A«eM.a,eca«.rf^  . 

act,^mprude..ce,  neglect,  or  want  of  skill,  has  affirmed  in  a  general,  but  in  a  most 
pos^trvemanner,theprinciplesoftheoldPrench  law  ontLsub/ect^^^^^^^^^^^ 

It  may  perhaps  be  asserted  the  ^c*«^^^^^^^^^ 
^.8.  L.  C,  c.  81)  has  virtually  repealed  this  old  French  law.     That  statute 
,,oonto,ns  however,  po  such  provision.    It  declares  that  the  judiciary  shall  be  7 

independent  from  the  Executive  power;  it  enacts  that  the  judges  shaHn     be 

and  of  the  Senate  of  the  Dominion;  but  it  does  not  say  that  they  will  be  above        " 
he  law  which  It  is  Iheir  duty  to  administer;  it  does  not  contain  a  single  wo  d 
conceming  their  civil  responsibUity  to  the  public.    That  Act  clearly  has  refer- 
ence to  their  removal  and  recusation  only,  and  to  nothing  else. 

It  may  be  said  finally  that  the  responsibility  of  the  judges  of  a  British  Colony 
IS  to  be  governed  by  the  rules  of  the  English  law.  But  the  question  under  con- 
sideration w  not  a  question  of  political  lawaffecting  the  Crown;  it  is  a  question 
of  pmate  right  or  wrong,  in  short,  of  privat^civil  law  which  should  be  decided 
according  to  the  principles  of  the  mnnioipal  laws  of  each  colony. 

And  again,  what  is  the  rule  of  the  English  law  concerning  (he  responsibiHty 
ef  Jodges?    Dow  U  hold  that  thfy^a^'legalty  m^^eewW^^-Mrr^^ 
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niuacttl.  Fletoher  argued  in  a  o«m  for  damages  brought  against  binupstf,  and  reported  in 
HabartetaL  Stuart's  R.,  p.  276.     The  appeilanto  irill  merely  quota  ftdm  »  leading  oaae  de- 
cided in  1850.     Moubkn  v.  Smith,  14  Q.  B.,  841,  par  Patteaon,  J. :  "  Here 
,/  ^  the  faots  of  the  case,  which  were  before  the  defendant,  and  oould  not  be  un 

"  known  to  him,  showed  that  ha  had  not  jurisdiction ;  and  hia  mistaking  the  law 
"  as  applied  to  those  faots  cannot  give^him  even  a  pritnd  facie  jjirisdiction,  or 
'<  semblance  of  sny."  .  .  .  .  "  Although  it  is  dtfar  that  the  Judge  of  • 
"  Court  of  Recotd  is  nA  answerable  at,common  law  in  an  action  for  an  erroneous 
"  Judgment,  or  for  the  act  of  any  officer  of  the  Cburt,  wrongfully  done,  not  in 
"  pursuance  to,  though  under  color  •f,.a  JVili|i;faientjf  a  Court,  yet  we  have  found' 
"  no  authority  for  saying  that  he  is  not  answerable  in  an  action  for  an  act  done 
"  by  his  command  and  authority  when  he  has  tfojwisdiction."  In  this  case  the 
Judge  had  jurisdiction  over  the  demand,  but  not  ^^xecute  judgment,  as  ordered 
by  him. 

See  Carratt  v.  Morl^f  t  Q.  B.  18;  Watson  t.  Jiodell,U  M.  &Vf.61, 
Miller  v.  Seare,  2.W.  Bl.  1141 ;  CaWer  v. i^a/Ae^  3  Moore's  P.  C  28;  Taaffe 
▼.  Doicnet,  ibid,  36,  note  (a)  ;  Lowther  t.  The  Earl  of  Radnor,  8  East,  113; 
Pike  ^,  Carter,  3  Bing.  78 ;  Newhould,  3  E.  :p.  4  E,  455 ;  Weaver  v.  Price, 
a  B.  and  Ad.  409  ;.  Danhoney  v.  Cotter,  10  B.  &  0.  237 ;  Fernley  vr  Worthing- 
ton,  1  M.  &  0.  39i  ;  Pricket  v.  Oratex,  8  Q.  B.  1020  ;  Learjf  v.  Patrick,  14 
Q.  B.  266 ;  i>ay  t.  King,  S  A.  &  £.  369 ;  Shearman  and  Uedfield  on  NegU. 
gence,  p.  19,5-224. 

In  a  case,  of  Gugy  ▼.  Kerr,  decided  many  years  ago  in  this  Province,  Chief 
Justice  Sewell  thus  kid  down  tj^e  same  rule :  "  When  the  mem](>er8  who  con- 
"  stitute  a  Court  of  Justice,  of  limited  authority,  err  in  their  judgment,  when ' 
« they  are  acting  within  the  extent  of  their  jurisdiction,  they  ajre  ^t  amenable 
"lodividuaUy  for  their  conducji  in  any  shape  whatever;  bu^ifthey  dttume  to 
*^  themtdves  a  jurisdiction  or\aiuthority  which  they  hav^  not  by  \law,  they 
"  become  liable  to  the  parties  a^ieved,  and  respdlkuble'  to  jthem  for  the  conse- 
"quencesof  their  miaGonduct.|      Stuart's  R,  p.  292.    See  alsp  10  L.  C  R. 

101.  ,        .     i.     :  I    ." 

'  What  can  the  defendants  nowiurge  to  claim  an  exemption  from  responsibility  ? 
If  they  are  m6fe  ministerial  officers,  they  are  answerable.  If  they  are  perform- 
ing guati  judicial  functions,  they  ite  likewise  liable.  Fina|y,'if  they  are  to  be 
considered  as  judges,  they  are  still  responable,  because,  accofrding  to  the  princi- 
ples of  the  French  law,  they  have  acted  par  imprudence,  nigtigence  et  impiritie, 
or,  according  tp  the  principles  of  the  English  law,  they  faiare  exceeded  their 
authority  and  had  no  jurisdiction  whatevw  in  the  matter. 

In  concluding,  the  appellants  will  take  the  liberty  to  obs0rTe  to  this  Honor- 
able Court  thai,  in  proaec.uting  this  suit  against  the  Prothoqotary,  they  are  not 
actuated  by  any  ill-feeling  towards  them.  They  entertaia  the\  highest  respect  for 
these  public  functionaries  and  all  others  engaged  in  the  administratiim  of  justice^ 
thisy  merely  desire  to  obtain  from  the  highest  Court  in  the  Province  a  deoiaioa 
upon  a  point  of  considerable  importance  to  them  and  to  ship-ownen  generally. 
For  years  past  they  have  been  subject  to  much  annoyance,  great  loss  of  time  and 
large  expenses  and  damages  by  (he  gaiiies  conservatoires  which  clerks  of  ooarts 
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«f  the  Prothonotvy  of  Montreal  will  put  a  atop  to  these  ilZl T-ll      .• 
proceedings;  and  they  ate  confident  Lt  th^/wHl t  hfirnthJ^^r 


E.  Barnard  for  respondent .—  -         ^ 

The  respondents  in  their  capacity  k  Proihon6tary  issued  a  writ  of  ^ 

Becuruy  of  the  wages  of  one  of  the  men,workin2„  board  of  hT  \ 

Under  this  w„t  the  barge  "  Guard  "  was  seSed  and  detained  for  ten  hours \ 

tile  tur?.:  "'"'  *^  '"™^'*  P"'  '-  a^etained  for  the  same  si^A 
time  although  the  seizure  effected  applied  to  the  bWe  "  Guard  "  oX*  Td  iho 

:So"r.;:thr"' ''-'  '^-^''  '-^^  ^^-^--^  ^^^^^^ 

The  writ  was  afterwards  Mt^side  by  the  Courted  the  action  dismissed 
upon  motion  the  case  not  being  defended,  the  cou^seLf  the  plabtiff  havl^f 
stated  to  the  Court  that  hisewlnt  not  having  paid  him  1  fees  as  prtLd  J! 
action  should  be  dismissed.  I  The  appellants,  on  the  othelhand,  whilXy  do 
no  a  tempt  to  explain  how  the  action  came  to  be  dismi  J^n  a  moUon  Js^r 

the  affidavit.  Ist,  because  in  law  there  is  no  conservatory  prLess  beforeludl 

ment  to  secure  the  priviWe  eiven  bv  Art    2^'r^  ♦«  ♦».         f  T^  Detore  judg- 

,  wages  of  the  last  vojage.  ^  the  mastered  crew  for  the 

-a  •  :^„^z;;!^i;:r  -* « -^^  ^  -^^  eo„..„.,.e!\ut « w^:  or  "^ 

for^X'e.^  "H  '•'  ""  ^^^"  *"^»-  ^''^^  *••«  -S-  A-^  -0 

Ana  Ihe  appellants-assert 
liable  for  the  whole  damage, 

Wi^h  regard  to  the  ihird  <|nd  last  objection  to  the  affidavit,  it  is  provJ*  ^hat 

the  wages  claimed  were  reallJ  for  the  last  voyage.  P  oyea  mat 

As  to  the  second  objectfon,  the  blank  writ  used  was  that  of  an  ordinary  .Lw 

^^^1  **"'?  "  ^"T  "  *'"'^'  *»"* »  P««'  <»f  f»«t  tJ**  ^--tiff  neV 
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and 
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The  only  ponible  cause  of  oomblaiDt  against  tbo  Prothonotary  ii  therefore 
reduced  to  this  :  that  they  issued  a  writof  «a»ji'e  contervaloire,  which  was  after- 
wards c|uaRhcd  on  the  ground  that  although  in  law  there  is  a  privilege  there  is 
no  $ai$i«  coHBtrvatoire  avant  jtigenunt  to  secure  it. 

Upon  that  point  the  appellants  injbist  thatrthe  Courtof  Review  had  just  rendered 
a  deoiMion  in  the  case  of  Dagena^itl  d'  Dvuglatt  in  that  sense,  that  ^he  Court  of 
Appeals  has  since  taken  the  same  view  ef  the  law,  and  that  therefore  the  Pro- 
thonotary have  conmitted  a  gross  error  in  taw.       . 

It  turns  out,  however,  that  the  decision  in  question  of  the  Court  of  Appeals 
was  influenced  by  the  fact  that  the  wages  claimed  wore  not  for  the  last  voyage, 
and  that  decision,  moreover,  waa  not  rendered  when  the  writ  now  in  question 
was  issued.  As  to  the  judgment  iendered  by  the  Court  of  Review,  it  is  not  evoti 
proved  to  have  been  known  to  Mr.  Papineau  when  he  issued  the  writ. 

It  seems  that  to  give  to  a  judgment  so  rendered,  upon  a  question  ad&tittod  by 
all  to  be  a  very  doubtful  one.lhe  force  of  a  rule  of  praotioe^  forbidding  the  Pro- 
thonotary from  issuihg  such  writs  io  future  would  not  be  reasonable,  and  the 
respondents  therefore  respeotfully  submit  that  whatever  view  may  be  talen  of 
the  law  respecting  the  responsibility  of  the  Prothonotary,  whether  they  be  con- 
sidered as  ministerial  officers  having  no  poWei*  to  decide  contested  points,  or  be 
looked  upon  as  persons  acting  in  ft  judicial  or  quasi-judioiftl  capacity,  the  judg- 
ment of  the  Court  below  dismissing  the  aption  should  be  confirmed. 

Under  these  circumstances  it  is  unnecessary  to  advert  to  the  proposition  of  the 
appellants  which  would  make  the  respondents  responsible  foir  the  damage  caused 
hjr  the  detention  of  the  convoy.  It  is  evident,  at  all  events,  that  damages  s«ch 
as  these  ^re  altogether  too  indirect  and  remote  to  form  the  baui  of  ft  legal 
demftncT. .       ■    /  «.      "■-  ■ 


/  majority  of  the  Court,  remarked  that  the  Protho- 
apacity,  and  under  the  circumstances  could  aot  be 


Tasobereait,  J.,  for  the 
notary  acted  in  a  judicial 
held  liable. 

Sa-nbobn,  J.,  while  not /dissenting,  could  not  but  censure  the  Prothonptaiy 
for  issuing  a  writ  without  ijieading  the  affidavit.  He  held  that  the  Prothonotary 
is  bound  to  tee  that  the  affidavit  is  apparently  sufficient  to  justify  the  issuing  of 
the  writ  asked  for.  /  / 

Rahsat,  J.,  remarked  that  the  broad  rule  is  that  there  must  be  no  bad  faith 
on  the  part  of  the  officeri  Here  there  was  nothing  to  indicate  the  existence  of 
bad  faith,  and  therefore  he  thought  .the  Prothonotary  muSt  be  relieved  from  all 
responsibility. 

Judgment  confirmed,/  "considering  that  there  u  n6  error  in  the  judgment 
«  appealed  fh)m, '!  &c.  '  .' 

Girouard  &  D^gas,  for  appellant. 
E.  Barnard,  n>r  respondent. 
(J.  K.) 
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^SthJirLY,  1878.  V^ 

\  y  X  ,i.0LLiKB,  The  Mahter  of  tub  Rolls. 

ANGERS,  Attohmt  Ommal  Pro  R«o,NA, 

AHD  AppILLabt; 

THE  QUEEN  INSURANCE  COMPANV 

92  M  to  „„der  than  i.„„M.  ^1.7    •.  1?  /°''"^°°"  ^  •■"!  »  of  mtio. 
int»,iroo  of  th.  Imlw  pl^!il;    r?  I  ^  °°'  ""°''  Tl  "■»  «•"  "■• 

in  tb.  ^„f  Dominion  Swr^!'.  T"^."""  ■°*««"/"«i»g  ««■- 

■  Tiew  1  t.k.,  ote.p,  I  ni.i  h,M,TSv^  ^  loiNaUm.  NTo  make  the 
tho  taring  nf  «^„,^  X  thTjTk  ■"■'r^  ?"  "  ""y  •»»"»  cnjing  « 

pereM,t.  one,.,,  other  p^e,  ™1°  1^.      V  "  "?  ""  '"'^' ""'  ' 
meroe.    Hence  thiS  "  '^'  ^'"'  *^  '^'»^  ^r*^*  «««» «>m- 
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AMtm       Saloon,  Tavern,  Auctioneer,  tnijl  oth*r  Licenae$  in  order  to  the  railiiiDg  of  a 

nia  Qmii  lb*,  revenue  for  Provincial,  Ljfcal  or  Municipal  purposea^"    It  ooptenda'fViriher,  that, 

*'"*'*"'■     if  auoh>  tai  ia  not  a  liconne,  the  liocal  I^gialature  i|4till  justified  in  impoa- 

.     ^     \       mn  it  as  Ifc'wfn  "  direct  taxation  within  the  Province  in  order  to  the  i-aiaing  of  » 

revenue  for  Provincial  purpowsa," 

The  qucHtion  of  the  conHtitutionnlity  of  thin  impoat,  it  will  at  oiioe  be  admitted, 
ia  one  of  "im  euibhrriiwing  kind.     The  forni  of  the  statute  with  rcgurd  toaectiona 
91  and  92  is  vicioun,  and  sonic  of  the  tcrmn  employed  have  not  a  dofi^nite  aigni- 
fioutjon,  w^le  othcnt  nre  not  upplicablo.     Thus  in  section  91  we  have  the  Par- 
liumcnt  of  Canada  endowed  with  the  rxr/fniVf  legislative  aut|)orUj  over  all 
mutters  cuuiin^  within  the  enumeration  of  the  suction,   while  in  section  92 
the  Provincial  LcgiHlnturcs  "  luuy  rxctmirrli/  muke  lawa  in  relation  to  matters'^' 
w'ithin  the  enumoratinn^f  thin'section.  If,  unfortunatelj,  the  two  enumerations 
clash,  wc  slibuld  thus  h^ve  two  esxluifiue  jurindictioiiH  over  the  same  niatter, 
which  is  imposaiblo.     The  difficulty  of  a  conflict  seems  to  huve  been  to  9Sm.t 
extent  apprehended,  for  a  iwving  uluuse  is  added  to  si'Clion  91  in  th«8«  wo|^:' 
"  And  any  niattcf  codling  within  any  of  the  classes  of  subjects  enumerated  fi^'N^ 
section  hIiuH  not  be  deemed  to  come  withiu  the  uioM  of  matters  of  a  local  or  pri^iaie 
nature  comprised  in  the  cnumnrution  of  the   classes  of  subjucta  by  ^this  Aet» 
assigned  exclusively  io  the  LepriHiatures  of  the  Provinces."     in  short,  the  exclu- 
sive authority  of  tho  local  Lui^i.slutures  shall  yield  to  the  exclusive  authority-  of 
Parliament.     Attempts  have  been  made  to  explain  aWny  the  uite  of  the  word 
exclusive  us  uppliud  to  the  two  ppwcfs,  but  it  seems  to  we  that  they  itra  fanciful 
and  unsound.     The  exclusive  authority  of  Parliament  is  abi^tttc,  while  that  of 
the  several  Legi^uturcs  is  only  so  when  the  mattujr  does  ,^i  clash  with  the 
powers  specilkllv/ conferred  on  Parliamnnt.     The  diffioulty  of  Wconfliot  in  the 
terms  of  scctionOl  and  92  of  the  B.  A.  Act  does  not,  however,  it  appeai[8  to  me, 
arise  in  this  ease.     The  power  to  raise  revenue  for  local  purposes  by  licenses  or 
I  by  direct  taxation  is  not  in  cOftifliut  with  any  matter  jn  section  91.     The  excld-  « 
sive  power  of  taxation  given  to  the  Dominion  Parliament  is  to  employ  "  any,"    „ 
all  and  every  mode  or  system  of  taxation,  i.  e,,  for  their  own  or  general  purposes, 
not  for  locallor  municipal  revenue.     The  power  of  .double  taxation  may  exist. 
On  this  all  Ithe  American  authorities  arc  agreed,  and  on  this  point  Amcricao 
authority  is  npplicable.  i 

It  is  admitted  that  the  business  of  insurance  belongs  to  trade  and  commerce. 
We  have,  tllercfore,  to  enquire  whether  the  tax  imposed  by  the  local  Act  Hi 
question  is  a  license  within  the  .meaning  of  sub-section  9  of  Sec.  92,  B.  N.  A. 
Act,  or  a  direct  tax  within  the  meaning  of  sub-section  2  of  the  same  sec^on. 

We  are  unanimously  of  opinion  that,  within  the^  meaning  of  the  B.  N.  A. 
Act,  a  duty,  of  tb&  kind  in  question  is  not  direct  taxation.  The  expression 
"direct  taxation"  has  been  used  in  so  many  different  ways  that, it  cannot  be  - 
said  to  have  >  technical  sense.  Its  ordinary  use  is  entirely  relatite,  therefore 
it  escapes  scientific  circumscription.  All  taxation  is  direct,'  strictly  speaking. 
It  teems  to  me,  then,  that  the  limit  intended  by  the  Act  when  it  allows  direct 
taxation,  is  taxation  of  property  and  income,  or  a  capitation  tax. 
Ab  to  the  other  question,  I  agree  with  the  appellants  in  thinking  that  the 
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for  public  cxhibitioDfi.  1  cibnses  in  noHl.r.  ♦.*  -7  •  '^    ^^'      ** 

i^reLthir;!;:^^^^^^^    eitod  ycH...biiHh  th«t  ti.^  court,  «hoaid 

.ntcrierc  Where  the  iat^ot  Iiccdsc  comp^ncd  of  is  so  great  as  »o  interfere  .id.  . 
rade.     I  ,.„  „,„«  j,  ,,j,   has  jZ  the   motive 'of  Amertrdttir 
following  the   ruling  ^f  Chicf-Ju«tree   Mnrnhnll.     I„  .pite    however    oTTh    / 

hardly  be  sa.d    he,  ^ave  been  acquiesced  in  even  in  the  United  St.t«  Z 
facVit .«  difficult  to  Conceive  an,  institution  1««  fitted  to  decide  the  pLit 

.hatthereisafunl^^  • 

United  States.     I^ere  the  powers  of  iU  Legislatures  and  Qove^Z.^  ^ 

a^  speciaD,  th^ power  to  control  absolutely,  l,y  disallowance,  the  legislatiw  of 

Jl  trZ'  r.  K  ""*''  ^"''''  *''•'''«'»♦""  ««'^--»  hold.  KthSrit,    . 
from  the  States/and  has  no  powefom  the  States'  legislation  other  thrtlit  U 
may  acquire  through  the  Supreme  Court     Here  th«n   .«  l.«!  k    *v 
.Utution  a  complete  chec.  J  any  pr.ctiea."Z:^L:  .^M  7. 
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fl>u«e  of  tho  power*  ranfidod  to  the  Provincial  LegiiilatarM,  whieh  U  entiraly 
wtDting  io  the  coDstitutioo  of  the  United  Htatoa,  a  «k<roct  whieh  may  juttiFf  to 
■K>ni«  extent  the  ^iaiona  there  on  thia  matter. 

'  It  may  porhapa  be  aaid  the  ProTincial  (ioTornmonta  are  jealous  of  an;  Inter- 
ftrcnoe  with  their  IcgiHlation,  and  that  the  Dominion  flo»ornm«nt''does  not  fiko 
to  meddle  with  it.  This  uuiy  be.  The  apirtt  of  innubordination  ia  tolerably 
•ctiv»  in  the  prcaont  ago,  but  I  do  not  aee  that  we  are  called  upon  to  perform  • 
duty  for  which  wo  are  toAlly  ifqfll,  to  relieve  fVom  rcupooatbility  thoae  who 
ought  to-be,  of  all  others,  the  miiMt  competent  to  decide  the  queation  of  })oliey. 
Nor  does  it  teem  to  me  Chut  the  difficulty  involved  ia  very  gi<tet.  The  Local 
Legialature  muH  qualify  the  tax  as  a  licenao,  otherwise  it  would  not  be  within 
Hub-Hcotion  9,  and  it  nurcly  would  not  bo  conniderod  as  an  impertinent  interference 
to  stop  local  Icgisiatiun  which,  under  the  guiitc  of  a  license,  really  created  a 
prohibition  or  lerious  trammel  to  any  branch  of  trade. 

It  RceroSL  to  me,  therefore,  that  the  object  of  the  Imporiai  Parliament  in 
granting  to  the  Local  Legislatures  tho  power  to  ralMo  revenues  for  their  pur- 
poses by  moans  of •  liconask,  was  to  give  a  power'  to  tax,  even  though  the  tax 
did  not  faU  within  any  definition  whieh  might  be  applied  to  "direct  taxation," 
and  although  it  might  charge  some  matter  falling  within  tho  scope  of  Dominion 
legislation,  suhjcot  always,  as  all  other  legislation,  to  the  controlling  power  of  the 
Domldion  Government. 

'   I  am,  therefore,  of  opinion  that  the  appeal  should  bo  maintained,  and  that 
th^  judgment  of  the  Court  below  should  be  reversed. 

TAtcUERBAV,  J.,  expressed  the  opinion  that  the  tax  ytaavllravin:*,  and  that 
the  judgment  of  the  Court  below  was  oorroot,  and  should  be  ooufirmed. 

[DoBiON,  C.  J.     I  concur  in  the  judgment  on  the  following  grounds : 
'     The  Local  Legislature  has  the  right  to  impose  direct  taxes  only. 

It  has  also  power  to  grant  licenses  as  a-meanf  of  raising  revenue  for  Provin- 
cial'and  municipal  purposes.  « 

Now  the  charge  imposed  upon  licenses  is  clearly  an  indirect  tax.  It  is  not 
imposed  jon  the  insurance  itself,  ^ut  upon  the  business  which  is  doing — thai  is, 
the  insurer  is  obliged  to  place  a  stamp  on  every-polioy  issued,  according  to  the 
amount  of  such  policy.  It  is  as  much  an  indirect  tax  as  the  taxes  of  excise  or 
of  custom.^  They  are  not  intended  to  be  paid  by  the  insurer,  but  to  be  paid  by 
the  in8ur(|^d,  whoever  they  may  be. 

This  jf^asemust  therefore  come  under  tho  provisions  allowing  the  Local  Legis- 
laturetr^o  grant  licenses.  I  am  not  prepared  Uf  state  that  the  Local  L^islatures 
havo'not  the  right  to  gran^  licenses  to  insurance  com{>anie8,  to  banks,  &e. ;  but 
if^e  liegislatures  have  that  right  they  must  do  it  in  such  form  as  not  to  violate 

e  of  the  restrictions  of  the  Confederation  Act,  whieh  does  not  authorise  them 

impose  indirect  taxes. 

The  Local  Legislatures  are  authorijEed  to  grant  licenses*'  and  to  raise  reve- 
nue on  such  licenses  as  were  asuolly  granted.  Now,  it  so  happens  that  there 
was  not,  at  the  time  the  Confederation  Act  was  passed,  a  single  li«^8e  granted 
on  which  the  payment  or  fee  wajriaid  on  the  amount  of  business  done — at  l^t, 
If  there  was,  I  am  not  a#are  of  any.    All  licenses  granted  were  for  a  fixed  sum. 
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n.d.i,i„p<«ib>,h.Lcl.il,p.i.,„„i,      ^   f  i 

.1-.  i.  J..  Ji«.„i.,  h,  Z^iSn  T  ht  rrdTk '"  ""'""•I!:;"' 

court!  of  in.t:<,«  .1.*  .  ..  H"«»"on.  in  wie  feir  cases  that  have  come  before 
ZcJ  |„  n„  fl  K  r  •^"''"''♦7  «f  «Pi«'on  h«  prevailed.  In  ,ho  Quecn^ 
Bench  .n  Ontarro|,t  has  been  held  that  .  license  of  160  on  business  was  «Tr« 

.coordin,  eo  the  view  ..en  b.rQL!.;  llToro::':''  """"  ^^^^^. 
dene.  j/»f  M."''^"^**''""  «""*""^  "'^•^P'*^  ''^ »»"«  «"»ho;a  and  by  the  jurispruJ 
to  special  co«8,the  g6neral  words  eitend  the  provision  to  similar  caseli  mIv  ,LJJ. 
rulesof  eon  tructmn  sppheable  to  statutes  generally.  The  Confederation  Act  mus^ 

Tthered  r  ^.^f '"'"''"*"'  "'^  ^''°  <«-«"•  t'-vincc.,  and  this  intention  must  t 
ul  cln  J  .  c'^umstanees  existing  in  the  several  Province,  atthe  timeo? 
the  Confederation.  Now  I  find  that  at  that  time  it  w«i  within  the  rower  of  !l!, 
iZ^T  *"'^"''-  ™--P»'  -PO--S  to  issu;  tin  ttt 
thatThr^r'T'  r'"""'"  "'"""•"■""'  ^''^'««  «' corporations,  and     fin" 

awe  force  that  a  license  irteans  a  permit,  and  i£  thev  have  a  ri^ht  ♦«  ^^'. 

BuflhateTT^^';'"'!"^''^""^''''  ^"'»»"'«'  u-xJoubtedlyrveVor 
thl  poinTwhrh'-  "      r  ?^r'  '^^  P-nt  caned  upon  to  give  an'opini^n  on 
uLd  1 1^  undoubtedly  of  the  greatest  diffculty.    For  the  rewwn" 

^sr  :;d^::^':r:^::ir'»-  -^^  -^.i^  to  impo. 

On  appeal  to  the  Privy  Council  the  followiag  judgment  was  rendiiriid;- 
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Angen  P£R  Cl'RiAM.     In  thif  ciiwe  tb^r  LordMhips  tlu  not  intend  to  call  upon  the 

n«  QoMii  ii|«.  counsel  for  the  refipoDdentc. 


Comp«D]r. 


■■^^■' 


A 


This  is  an  appeal  from  a  judgment  of^thc   Uourt  of  Queen's   B«:nch   i». 
Canada,  affirming  a  judgnicut  of  the  Superior   C«urt  of  the  District    aft' 
Montreal.     The  Judgment  appealed  against  ^u  unanimoas  on  one  of  the  tw» 
points  to  which  the  appeal  relates,  and  was  decided  bjr  four  Judges  agiiinet  one 
on  the  other.     The  real  decision  was  (hat  the  clttuseii  of  a  statute  of  the  FroT-' 
ince  of  Quebec,  39th  of  the  Queen,  Ohap.  7,  which  imposed  a   tax   upon 

^certain  policies  of  assurance,  and  certain  rcveipta  or  renewals,  ^ere  not 
authorized  by  the.  Union  Act  of  Canada,  Nora  Hcotia,  and  New  Brunswick  ; 
which  entrusted  the  l^roviuce,  or  the  Legislature  of  that  Provinoe,  with  certain, 
powers.  And  the  sole  question  their  Lordisbips  htlend  t4>  eoulider  id,  whether 
or  not  the'p6wers  conferred  hj  the  92ad  sedtiun  of  the  Act  in  qucstjoo  are 
sufficient  to  authorise  the  statute  which  is  under  consideration  ? 

It  is  not  absolutely  necessary  to  decide  in  this  cum  how  far,  if  at  alL  the, ex- 
press enactments  of  the  92nd  section  of|he  Act  are  controlled  by  the  provisions' 
cff  the  91st  section,  because  it  may  well  be  tUut,  so  far  as  regards  the  two  pro- 
visions which  their  Lordships  have  to  consider,  namely^  the  subscetions  2  and  9- 
of  the  92nd  section,  those  powers  may  co-exist  with  the  powerftvconferrcd  on. 

.  the  Legislature  of'the  Dominion  by  the  91st  scciion.  Assuming  that  to  be  so, 
the  question  is :  whether  what  has  been  done  is  iiuthorised  by  those  powers  7 
,  The  first  power  to  -be  considered,  though  not  the  first  in  order  in 
the  Act,'  of  Parliament,  js  the  9th  sub-sectiiMi.  I'he  Legiulature  of  the 
Pfovince  may  exclusively  make  jaws  in  relation  to  "  shop,  saloon,  tavern, 
auctioneer,  and  other  "  licenses,  in  order  to  the  raiuiug  of  a  revenue 
"for  provincial,  local,  or  municipal  purposes."  The  statute  in  quef'tion  pur- 
ports to  be,  on  the  face  of  it,  in  exercise  of  that  power.  It  enacts  that  every 
assurer,  except  people  carrying  on  marine  insuruiiue,  shall  bo  bound  to  take  out 
a  license,  before  the  1st  day  of  May  in  -each  year,  from  the  revenue  officer  of 
the  district,  and  to  remain  confinuully  under  licent^e.  It  then,  by  the  second' 
section,  enacts  what  the- price  of  the  license  is  to  he.  And  reading  it  shortly, 
it  amounts  to  this:  that  the  price  of  the  license  shull  consist  of  aA  adhesive 
stamp  affixed  to  the  policy,  or  reccipt.or  renewiil,  as  the. ease  may  be.    The 

:  amount  of  the  adhesive  stamp  is  to  be,  in^the  cave  of. fire,  S  percent.,  and  1 
per.  cent,  for  other  assurances  on  th»  premiums  paid.  Then  the  fourth  sectipU' 
enacts  that  anybody  who,  on  behalf  of  an  assurer,  shall  deliver  any  policy  or 
renewal  or  receipt  without  the  stamp  shall  be  liable  for  each  couti^avention  to  ft 
penalty  of  fifty  dollars.  The  fifth  section  says  diat  evel-y  astiurer  bound  Uy 
take  out  a  license  shall  he  liable  in  each  case  to  a  pinaity  not  exceeding  jBAy 
dollars  if  it  has  been  delivered  without  an  adhesive  stamp.  The  sixth  section 
says  that  every  person  who  affixes  the  stamp  shall  be  bound  to  cancel  it  so  as 

~  to  obliterate  it,  and  prevent  its  being  used  again.  And  the  seventh  makes  all 
policies,  premium  receipts  or  renewals,  not  stamped  as  required  by  the  Act,  in^ 
valid.  It  says  they  "  shall  not  be  invoked,  and  shall  have  no  effect  in  law  or  in> 
"  equity  befoic  the  Courts  of  this  ProviUM."    Then  thcrfl  are  .cert 


of  the  Quebec  License  Act  which  are  incorporated,  and  the  Aet  is  not  to  apply: 
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'*  whom  U  i,  fesaod  "       ^  '  "  '''  ''  '""  •^^""  >/  *^«  ?«««»  to 

f        J'    "'  "»  •'"i-  issuing  ot  the  policy,  recent  or  renewal-   if  .'a  «/.*  -  - 

penalt,  for  not  tnlcin,  out  the  license.     ^^^erl^uU^heXTsk^^^^^^^^^ 
not  m  substance  a  Iicci.se  Act  at  ill      Tt  ;«  n«n  •         '^*'*"'^«''  "  tn's,  that  it  is 


When  tJieia- 
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stances  which  were  produced  were  ei'amined,  it  was  found  that 

They  might  bo  described  as  Hccde 


Angtn 
Hm  Queen  In*,  totally  different  character, 

oBpuy.     tfgj(wfg  OQ  payment  of  a  sum  of  money ;  but  the  price  to  be  paid 


ey  were  of  a- 
"Ranted  to 
ly  the  trader 
the  trader  in 


was  estimated  either  a^rding  to  the  amount  of  business  done  by 
the  year  previous  to  the  granting  of  the  license,  or  with  reference  to  the  va^eof 
the  house  in  which  the  trader  carried  on  business,-  or  with  reference  to  the  nature 
of  the  goods,  as  regards  quantity  especially,  sold  by  the  trader  in  the  pirevious 
year.  They  were  all  cases  in  which  the  price  actually  paid  by  the\trader  for  the 
license  at  the  time  of  granting  it,  was  ascertained  by  these  considerations.  It 
was  a  license  paid  for  by  the  trader,  and  the  actuul  price  of  the\  license  was 
ascertained  by  the  amottnt  of  trade  he  did.  This  is  not  a  payment  depending 
■in  that  sense  on  the  amount  of  trade  previously  done  by  the  trader.  Itia  a  pay- 
ment on  the  very  transaction  occurring  in  the  year  for  which  the  .license  is  taken 
out  and  is  not  really  a  ,price  paid  for  a  license,  but,  as  lias  been  said  before,  a 
mere  stamp  on  the  policy,  renewal  or  receipt. 

As  this  is  the  result  Ao  which  their  Lordships  come,  it  becones  necessary  to- 
consider  the  effcEt  of  the  2Dd  isub-section  of  the  92nd  section.    That  authorizes 
"  direct  taxation  within  the  Province  in  order  to  the  raising  of  a  revenue  for 
provincial  purposes."     The  single  point  to  be  decided  upon  is  whether  a  Stamp- 
Act — an  Act  imposing  a  stamp  on  policies,  renewals  and  receipts,  with  provision 
for  avoiding  the  policy,  renewal  or  receipt,  in  a  court  <)f  law,  if  the^  stamp  is  not 
offixed — is  .or  is  not  direc^t  taxation  ?  Now,  here  again  we  find  words  used  which 
have  either  a  technical  meaning,  ^  or  a  general,  or,  as  it  is  sometimes  called,  a 
popular  meaning.  Ojie  or  oth^t  meaning  the  words  must  have  ;  and,  in  trying  to 
find  out  their  meaning,  we  must  have  recourse  to  the  usual  sources  of  information 
whetherHregarded^'M^  technical  words,  words  of  art,  or  words  used  in  popular 
language.    And  that  has  been  the  course  pursued  by  the  Court  below.  ^  First 
of  all,  what  is  the  meaning  of  the  words  as  words  o*f  art?v  ^W«  may  consider 
their  meaning  either  as  words  used  in  the  sense  of  political vieconomy,  or  as 
words  used  in  jurispudence  in  the  courts  of  law.     Taken  in  either  way  there 
is  a  multitude  of  authorities  to  fihow  that  such  a  stamp  imposed  by  the  Legis« 
lature  is  not  direct  taxation.     The  political  economists  are  all  agreed.     There 
is  not  a  single  instance  produced  on  the  other  side.     The  number  of  instances 
'cited  by  Mr.  Justice  Taschercau,  in  his  elaborate  judgment,  ^it  is  not  necessary 
here  to  more  than  refer  to.     But  surely  if  one  could  have  been  found  in  favor 
of  the  appellants,  it  was  the  duty  of  the  appellants  to  call  thiir  Lordships' 
*"  attention  to  it.    No  such  case  has  been  found.     Thtir  Lordships,  therefore, 
think  that  they  are  warranted  in  assuming  that  no  such  case  exists.    As  r^rds 
judiotel  interpretation,  there  are  some  English  deoisfons,  and  several  American 
decisions,  on  the  subject,  many  of  which  n^T^uned  to  in  the  judgment  of  Mr. 
Justice  Taschereau.     There,  again,  they  are  all  one  way.  Theyall  treat  stamps 
either  as  indirect  taxation  or  as  not  being  direct  taxatic^n.    Again,  no  author- 
Ity  on  the  other  side  has  been  cited  on  the  part  of  the  appellant. 

Lastly,  as  regards  the  popular  use  of  the  words,  two  cyclopaedias  at  least  hare 
been  produced,  showing  that  the  popular  use  of  the  word  is  entirely  the  same  in 


this  respect  as  the  technicsteseof  the  word.    And,  here  again,  there  is  an  utter 
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cont^^v^  "t^^  r'  "^  »^.«.  >PP«"«nt3  in  Producing  a  single  instance  to  tha       ^^ 
contrary.    That  be.ng  so,  ft  is  not  necessary,  it  appears  to  their  Lordships,  for  t,..  dSTi.. 
isider  the  scient  fie definitinn  nf  ^;,»«*  .-  .-.j:.... .  /..'J  ^'iSSS!L}^ 


*Kon.  ♦»  -J       .         .  "vv^-sDuij,,  11  appears  to  ineir  hot 

them  to  consider  the  scientific  definition  of  direct  or  indirect  taxation.    All  that 

m  t  tni"  ''r  *^^  "• ''"''  '^'r^  ^^-«  -'-^^  -  "'^  Actof  la- 
ment, and  firramg  that  all  the  then  kn^wn  definitions,  whether  teehnic7or 
generjj,  would  exclude  this  kind  of  taxation  from  the  e  t!go^  of  d  ,^11 

tL!t  l^^/  •  "'"^'''^/""*'°"'  ""'*  '»>"^^«"  that  the  imposition  of 
nTZ  ^^  !r''r'T^  ^^  '^'  *^""^  °^  ^''^  2nd  sub-seetion^f  section 
Zlll^^T"l^u'•'    ^^'"'^'^-S  80,  it  appears  to  their  Lordships  that 

^Z^ Swil'Tw^'  *'"?"•  '"""^^'^  '•'^-^  Her  Majesty  to'affirm 
»<t^»ioa«f  tlm  Ueurt  belewf  jHui  dis^^^^^ 

^j:k>\  -/*  4ppeal  dismissed. 


Compaiij. 


cL. 
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MONTREAL,  18th  SEPTEMBER,  1878, 1  ?: 

^-m,3«  A.  A.  DoHio.,  C.  J..  Monk,  R^sav,  T^s^k,  and  Cboss,  JJ. 

".-  No.  82f'    -  '•  *■     5  ■    -  ' 

'.  SIR  HUGH,  ALLAN  KT  At.,  *:        v    -^ . 

•  iDe/endant>  in  the  Court  belov), 

'      •  '  ApPaLLANTB : 

''■,•■/■■"  .      ■ 

JOSEPHINE  WOODWARD, 

il'iaintif  inihe  Court  below), 

RaSPONOINT. 

to  himof  thi.limI.XofSmy  »"•«"»«<»>««»«  P««enger,  without  proof  of  noUoe 

rei^t'Jrlr;  ^r  !>'^S™«"*  «f  ^^e  Supemr  Court,  24th  January,  1877. 
rrf/       .,■  P-  f""l*'P-  ".»«"*«'n»S  -  action  by  the  res^uden 
«ga.Dst  the  appe  lants,  for  the  recovery  of  the  value  of  certain  wearingZpare 

Toyage  f,^m  Liverpool  to  Portland,  on  board  the  Sardinian 

«.I^f  w'r^T.*'*'  '^^''''"•''tion  were:  that  the  respondent  applied  for  . 

hep  Lt/  '^  *'"  '"  '"'''^^''  trunks,  which  she  bad  on  board  witl^ 

oer  as  such  passenger. 

_  nat  the  appellants  oaused  th^,  trunk  to  be  stowed  a*ay  in  the  hold  of  the 
S«din,-n  away  from  the  reaeb  and  out  of  the  control  of  the  respondent. 
*«J  til     *   ''7,^'»«d  to  safely  convey  the  trunk  from  Liverpool  to  PorUand, 


tntiff  averr  that  80  to  t 


« «P  A-  «-„r  .   i,        defendants  wholly  failed,  and  that  by  reaaon 

of  the  negligeno«,  want  of  cai«  and  default  of  the  defendants,  their  agente, 
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■•'HnrtA^«»«»**BorvanVB,  or  employees,  the  trunk  of  plaintiff,  whilst  so  in  their  charge  and 
WoK^Hi^   "keeping,  was  broken  open  auJ  the  articles  and  effects  above  enumerated  were 
'    jt        "abstracted  and  stolen  therefrom,  and  were  wholly  lost  to  the  said  defendant,  to 
^       ■■■'..:'      "  her  loss,  damage  and  injury,  at  Montreal,  aforesaid,  of  $272." 

(  That   (he   plaintiff   immediately    upon   discovering  the   loss  of  the  articles 

«  _^.. —  and  effects  above  mentioned,  to  wit,  upon  opening  the  trunk  at  home  in  Sherbioote 

aforesaid,  notified  the  defendants,  through  their  ajjcnts,^ Messrs.  II.  &  A.  Allan,     ' 
'  thereof,  and- claimed  payment  therefor. 

/  The  appellants  pleaded  : 'that  by.  the  passage  ticket  which  the  respondent 

obtained  from  theappellants.Jt  was  provided,- that  the  appellants  should  not  be 
.  ,-' responsible  for- the  sufc-ke^in"  during  the  passage,  or  for  the'  delivery  at  the- 

'     V     termination  thereof,  of  the  resn^udcut'^  baggage ;  and  that  the  ticket  was  issued 
to  an'd-aequired  by  the  rcspooQj^nt  only  on  those  express  conditions.      > 
~~^~.   .  That  .if  there  wi|s  anyvlps^ihey  were  not  liable  for  it.     And  that  if  the  trunk 

.  '    was  broken  opeu|)n  board  uie  Sardinian,  and  the  effects  eltiimed  were  stolen 

*  froii  it,  which  they  deny,  it  wair^^#|r  reasoQ  of  any  negligence  or  want  of  card 

on  their  part,  or  ou  the  past  of  fhoir  servants  or  ..employees. 
•      They  also  filed  a  general  deni^  of, thQ  allegations  of  the  declaTation. 

The  respondent  replied,  expressly  denying  that  any  such  condition  ae  that 

referred  to  in  tl^e  plea  was  printed  on  the  ticket  that  was  granted  tp  her  (the 

Qaid  respondent),  or  ever  uiade  known  or  assented  to  by  her  )>  and  alleging,  that 

^,.^ven  if  it  was  sb  printed,  it  could  not  ojperate  as  a  defence  to  the  appellants,  not 

i      ,     having  been  made  known  to  respondent  by  apopUants.  - 

.^2>&o<r<&  6\>.,  for  appellants : —  '"  , 

^  ,         The  principal  points  raised  iu  Uic  case  on  behalf  of  uppellants  were  the  foHow- 

U"e  '•  -  '  >     ■  . '    ■ 

.,  1.  That  by  the  conditions  of  the  passage  ticket,  of  whioli  the  respondent  was 

^  ftware,  the  appellants  were  relieved  from  any  responsibility  for  loss  or  injury  to 
her  ba^age  during  the  voyage,  utvl^ss  such  loss  or  injury  was  proved  to  have 
been  the  fault  of  the  appellants  or  of  their  employees. 

2.  That  there  is  no  sufficient  proof  that  the  effects  .were  stolen  from  the ' 
refpondent's  trunk  while  it  was  OQ  board  the  Sardinian.     1 

3.  That  even  if  the  effects  weri6  stolen  while  on,  board  the  Sardinian,  there  is 
DO  proof  of  any  fault  or  .negligence  by  the  appellants  or  their  employees  in  the  oare 
and  safe-kifeeping  of  th^  trunk  and  effects.  \^       ^'    : ,  . 

On  the  first  of  thesfe  points  the  respondent  contends : 

1.  That  there  were  no  such  conilitions  upon  the  ticket.,  '>^, 

2.  That  if  they  were*any  they  were  not  made  known  to  Jier  tty  tUe  appellants  ; 
and  that  therefore  she  was  not  bound  by  then.'     .         .  '    ,  . 

The  facts  respecting  the  ticket  are,  that  on  the  3rd  June,  1874,  tfte  respondent 
obtained  a  passage  ticket  from  Messrs.  H.  &  A.  Allan,  agents  of  .the  Allan  line 
of  Steamers,  such  as  is  commonly  known  as  a  return  ticket:  afailldltle  to  hfr  for  , 
Bix  months  froiii  its  date,  for  a  passage  from  Quebec  to  Liverpool,  and  back 
again.  ' 
^       On  the  bask  of  the  ticket  was  printed  the  following  condition :-—  ' 

.  "  It  ia  eipresaly  agreed  between  the-pasaangeriPwitbiB-aaaed,  and  tho  ll(oB»— 
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tri^'r  •^*"T'"'*  ^T""^'  '^''  '^'  '""'''  •'  "°*  •^''P""'''''''  ^''  '^'  »fe-8..Ba,.AU« 

keeping  dunng  the  voyagK  auj  delivery  at  tLo  tormioation  thereof,  of  the       •* IJ' 
Wgagoofsaidpassengvu."  '  -     "" 

There  i,  no  douK  thoroforo,  of  the  existence  upon  the  tickets  held  by  the 
;  ««I>ondeflt,  of  the  conditions  alleged  by  tlm  appellants.     And  her  denial  of  their 
Min^  upon  thoqe  ticket^  is  unfounded.         • 

„f  lr^!^^T^^?  *'"*''''  *"  "**  "I'  respondent  is  bound  by  those  conditions  is  one 
oi  great  importance. 

J«n  '^T°^  "'"!  "^°V'''  '"*''"''  "^  the  carrying  trade  in  every  branch,  both 
oeoan  and  mteraal.  and  both  by  wat^r  and  by  land.     And  it  is  specially  of  so  ' 
i-uoh  impohance  to  the  appellants  in  this  case,  that  they  propose  to  discuss  it 
»t  some  length;  and  they  cansidorthat  the  p-hblic  are  also  deeply  interested  in 
ita  decision.  '  ^  j 

'  "J  I  *  f ''"^**''  •"*'»*'''*'°"«  ""Von  bills  of  lading  and  passenger  tickets,  by  water 
and  land  and  upon  other  instruments  of  a  similar  qharacter,  affecting  the  obli- 
gations of  depositaries  and  carriers,  has  been  a  fertile  subject  of  disou^ot  in  the 
V^ourts  It  was  at  one  time  considered .  that  a  carrier  could  not  Umit  his  lia- 
bUiity  by  any. conditions;  that  his  duties  and  obligations  were  defined'by  law 
«d  that  he  could  not  alterkhom  by  anything  short  of  an  eipftjss  ioqtriii  be! 

^  tween  him  and  h,s  cus^omcL  But  that  rule  never  prevailed  in  this  country. 
And-amore  equitable  conHtAuction. of  the  obligations  of  a  carrier  has  always 
been  adopted  by  our  Courts.  The  principle  upon  which  conditions  have  been 
held  binding  here,  is  embodiei^in  article  1676  of  the  Civil  Coda. 

The  ordinary  obIig«tit)n  of  a  carrier  i,s.<stablished  by  articles  1672,  1802  and 

1814.  '        -  '■  1 

Article  1672  is  as  follows:--  '      '  . 

,  1672.  "Carriers  by  lu^d  anji  by  ^ater  are  subject,  with  respect  to  the  Vafe 
keeping,  of  tbings  entrusted  to  them,jto  the  same  obligations  and  duties  as 
inn-keepers,  declared  uoder  the  title  of  depositary"  '    -    • 

...,  ^Ar^iele  1803.  ".The  depositary  is  bound  to.apply,  in  the  keepin^of  the  thing 
deposited,  the  care  of  a  gruJetit  adminislralor."  ^.        '' 

ArticlelSU^  "Keepers  of  inns,  of  boardii^S  houses,  and  of  tawrns,  are  re- 

-«'' b^Z  ''°  "'  ''"P""""'''  ^''  *'""?«  ^••«"S'>f  ^y  faveliers  who  IbV  i„  their 

.   Supposing,  thercfi>ro,  thntno  condition  existed  by  whik  the  resj)ndenfc  wai 

bcmnd,  the  appellants  would  have  been  obljged  (9  apply  in^the  keeping  of  the 

reiJ^ondents  trunk 'Sthe  care  of  a  prudent  administrator"  . 

Article  1676  is  as  follow* :—  ' 

t676.  '^Notice  by  carriers,  of  special  condition*  limiting  their  liability,  is" 
binding  only  on  persons  to  whom  it  is  made  known  ;  and  notwithstanding 
f<  T^  if'  *     *!"  ^""""^'^S^  thereof,.carrier8  are  liable  whenever  it  ia  proved 
V   that  the  damage  ,s  caused  by  their  fault*  or  the  f;i«lt  of  tbse  for  whom  thpj  i 
"  are  responai^lo."        .        ;  -.  ""v/ f 

The  result  apd  .^tbftlrese  articles  is  ,fo  place  the  carrier  in  this  position 
•towMTds  the  {masenger : r 


I 


\  •  ■     ,/ 


■  V 


318 


COUIJT  OF  QUEEN'S  BENCH,  18t8. 


8lrHii|h  Allan  and  carriage  of  the  i^anscDgers'  effecto.     And!  he  ib  not  liable  for  loss  of,  nor  in- 
jury to  such  effects,  unless  he  fail  in  the  exercise  of  the  cAreof  a  prudent  ad- 


WiSdward. 


•N. 


A 


ministr^lir.  So  that  the  appellants  would  no^bo  liable  in  any  case  for  the  effects 
in  question,  unless  it  is  shewn  that  in  the  custody  and'carriqge  of  thorn  they  had 
,  failed  in  the  eiercisc  of  the  £are  of  a  orudcnt  admihistrator, 

2.  They  may  still  further  restrict  their  resporifsibility '  by  notices  limiting  it, 
provided  only  the  pcrsoiis  affected  by  such'  notice  are  awi^ro  of  it. 

The  English  article-says :—  '  '   .        ■' ■  , 

"  Such  notice  is  binding  only  upon  persons  to  whonr  it  is  mada  Icnovja."- 
The  French  is  piore  accurate,  being  in  the  following  word;} ;  — 
"  Lcs  avis    *    *     *     ne  Heht  que  Ics  pei'sonn'cs  qui  en  ont  connaid^nce." 
Though,  no  doubt,  both*  expressions  are  intended  to  have  the"  same  jmean- 
Dg',  the  literal  meaning  of  the  French  expression  is  more  in  accordance  with  the 
jurisprudence  than  the  English  phrase.     The  latter,  to  some  extent,  implying 
*  the  performance  of  some  act  by  the  carrier,  ia.  making  known.the  notice;  while 
\the  former  simply,  requijces  that  the  passenger  shotild  have  b^d  knowledge  of  it. 
The  authorities  which  will  be  cited  establish  the  latter  as  ttiQ  correct  interpre- 
tation of  the  law;  and'it  is  that  which  the  appeRunts  6ubmi|t  8b«)uld  be  adopted, 
if  the  Coul^is  of  opinion  that- there  is  any  .distinction  betj^een  the  two  modes' 
of  exptessionV  ^  -  •     ^     I  / 

v    Taking  the  questions  arising  in  the  cas6  in  the  ordmin  w^i^h  the  appellants 
have  already  stated  them,  thi^  questioo^as  to  the  bind^  o|iar^oter  of  the  don- 
'  tUtion  is,  whether  or  no  the  responitent  ha^  a  knowl^9f  of  V-  .  There  is  no 
-tKreot  testimony  on  this  point  on  either  side,  that  is  .to  ^y,  the  respondent  does 
'^not  in  her  evidence  admits  in  expi^sd  terms^'  that  she  h^d  re^Ahe  conditions, 
nor  does  she  deny  having  done  so.    Andno  -w(i^ie8B  JE  p^odu^ed  to  swear  that, 

to  bis  knowledge,  she  had  oead  them.  Y  -  11 

But  the  question  whether  pr  no  a  pergpn  has  a  knowledge  off  the  tontents  of  a 
written  or  printed  paper/is  not  necessarily,  nor  even  ordiaari|y,  decided  by  ver- 
bal testimony  >|  to  bis  jiaving  fictually  been\8eeip  to  read  it,  jor  as  to  its  having 
been  read  toliW.'^'^here  are  other  modes  of  ^stalilisUihg  such  knowledge,  which . 
are  recognized  by  tlie  law  of  evidence,  ^n^  by  the  Xurisprudei^cc  of  the  Court,  in 
every  class  of .  tAnsaetion.  The  w^ole  range  of  t^e  Igw  iof^contracts  affords 
inBtan<ie8  of  the  Knowledge  of  the  cotatents  of  a  paper  being  conclusive);  assumed 
frdiQ  the  reception  of  suoh  pap«r  bW  a  per8on»capable  of  reading  it.  And  it  is 
proved  iti>  this  casej  by  the  respondent  herself,  that  sb^  was  afble  to  read.  Notices 
of  all  descriptions  are  held  to  ^be  proved,  in  all  kinds y>f  oases,  if  proof  be  mad* 
thailhepaper^  containing  the  notice  has  been  delivere^petsonally  to  the  party 
affected  by  it.  Any  other  rule  would  render  it  impossi^to  carry  on  the  bosi- 
ness  of  life,  tf  a.^ter  be  vrritten  to  a  person,  thp  oontentsfisf  whioh  ii  is  peoes- 
sary  to  prove  be  knows,  snob  .proof  could  not  be  made  exCepb^by  causing  the 
letter  to  be  delivered  to  him  by  a  witness^  and  requiring  suob  witlMsei  to  stay  till 
it  is  read.  Nptice  of  the  dishonor  of  negotiable  piper ;  demands  of  all  Mods  in 
oomoNrcial  and  other  transactions ;  and  innnmerable  d(k:umentsvhich  create  aB> 
obligaticw,  or  cause  it  to  attach  to  the  person  receiving  them,  are  always  h'eld  to> 


be  sufficiently  proved,  by  proof  of  tbe  reception  of  a  docmncnt  cOIlHflniiig  wwB^ 

.    \ 
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notice  or  demand.     Id  this  cij^bo  IthUoper  in /^ui-stiV  was  delivered  to  tte  roa- Mr  i.o.,  ... 
pondent  at  Montreal.     She  XU  it  in  he/^',se.j.n  for  ahove  ^1^1.  It       ^ 

Th  T  ^   «1<    f,       l^'  "'^^  '^  '^'^'  •"''■""'^e  •'«<= "'«'«"««  of  a  condition, 
and  spocaW^  calhng  her  attention  to  it^^^rinted  conspicuously  in  different  tvii 
^    upon  the  f^ee  of  ,t. .  So  that  it  would  ^e  impossible  for  any  «ne  possessini  the 
'ticket  to  avoid  seeing  it.  f  ♦  '^ .  o 

Suppose  the  respondent  had,  in  a  similar  way,  been  pi^Wted  with  a  notice, 
informing  hor  of  the  protest  of  a  note  wpon  which  sJ.c  was  endbrser,  oi-'of  a 
,     notice  to  (,uit  tjjo  premises  of  which  she  was  the  lessee,  or  a  demand  for  the  per- 
.form^nce  of  a  contr^  in  which  she  was  in  defaujt ;  or  a  letfer  accepting  an 
offerTrom  herjand  th'erely  completing  a  contract ;  wouldit  have  been  Jmpeteni 
•  for  her  to  plead,  when  an  action  waS  based  upon  any  one  of  such  instrument, 
hat  she  never  received  such  notice;  that  she  had  no  knowledge  of  the  informa- 
tion  feuch  papers  contained  ?    It  is  plain  that  such  an  answer  would  bo  regarded 
»  ndieulous  and  she  would  be  concl^isrveJy  presumed  to  b^  aware,of  the  con- 
tei^s  of  the  documents  which  had  i>een  placed  in  her  possessioiS,  whether'she 
;Could  read  or  not,  it  being  her  duty  in  such-cases  to  have  such  instruments  read 
u       '',',  *''«  "  '»'>»^'«>  """l  them'helCself.     As  to  the  matter  of  fact,  whether 
Bhe   really  did  or  did  not  read  the  tickets,  that  is  ummportant.     She  must 
be.^rc^umed  to  have  read  them,  as  otherwise  she  would  have  been  guilty  of  a 
kind  of  wilful  and  gross  negligence,  which  she  could  notf  invoke  it.  her  defence 
It  may  be  argued,  ih  reply  to  the  foregoing  propositioH,  that  unless  something 
mor«r  «  required  tjian  the  mere  placing  in  (lie  hands  of  the  passenger,  or' 
freighter,  a  pape|j|^ntaining  conditions,  the  article  of  the  code  has  no  fww  or 
meaning     But  tTere  are  many  oases  where,  from  the  cir^umstiteces,  a  passenger,- 
or  freighter    may.  have  had  no  knowledge  of  the  condition  attemptedto  b^' 
imposed  on  him  by  the  carrier ;  that  is  to  say.  either  no  notice  at  all,  «Jr  no  notice 
ito  terms        *^°*'J«^*'«»»'0' t°'«f"«  tobecarried,  or  to  ship  his  goods,  ander 

Bilk  of  lading  are  frequently  only  granted  after  a  quanUty  of  goods  have 
been  deposited  ,n  ^he  hftld  of  a.  vcsselj  and  never  until  the  entire  quantity 
shipped  has  been-received  by  the  master.    Frequently  passage  tickets  Ite  only 
procured  on  board  the  vessel  iteelf  which  conveys  the  passengers.    Andinmwiy  " 
other  cases  like  that  upon  which  tli«  learned  Judge  decided  the  case  in  the 
.Court  below,  the  circumstenoes,  <joupled  with  positive  evidinoo,  justify  and 
establish  the  ignory.ce  of  the  passenger.or  freighter,  of  the  conditions  attempted^ 
to  be  imposed  upoS  him.     In  such  oases  the  exception  in  the  code  would  hi^ve 
Its  fuUforO^     A  freighter,  or  passenger,  could  hot  haje  conditions  imposed 
T.?,.i*???i''^  modes,  without  J.i8  knowledge  or  content;  aid  he  wouldS 
entitied  to  bold'the  carrier  to  the  ordinary  obligations  to  irhich  be^  subjected 
namely,  to  the  obligation  to  apply  tiie  car«  of  a.prudent  administrator  to  the 
CMTiage  of  his  person  or  goods.  ^«t  no\mob  principle  can  be  made  appUcable    ^ 
whew  the  passenger,  as  in  the  present  case,  deliberately  accepte  the  written  or 
pnnt^  eyidenoe  of  her  contract  with  the  shipper,  reteins  it  for  six  months  with- 
OBt^bjecUon,  and  takes^advantaKO  of  it  at  the  ^nj  of  thatTwiod.  -  It  wwilA— 
TeTjlepiignwrto  cotomon  sense,  and  to  the  prdinary  rales  whiob 


govern  men  in 
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BlriLuh  Aiinn  (heir  daily  transactions,  to  accept,  without  concliwivc  pco<>f,  the  prctpntion  that 
•  i.i*        «  jicrson  cntor<»d  into  a  coniiucreinl  contract  of  any  dutcriptiqa  in  ignoruDoc  of 
itti  tcriD.",  nf'ter  Italfa  yoiir'.s  poB.MC8t>inn  of  the  paper  contninini;  thorn.  ' 

But  in  this  ciisc  it  in  unncopoary  to  roly  only  uiH)n.tiic  (tirciimstiuicc-  of  th« 
reception  and  retention  oC  tha  pasnogc  ticket  as  Jl»c  only  [troof  of  the  rcaptind- 
cni'«  know!cd<»o  of  its  cf>ntentl 

There  j»erc  conditions  in  »<>th  paM<a<;c  tiekets  in  f-.i^KT  of  t!ic  irspordent  in 
addition  to  the  condition  tljat  nIio  Hhould  lie  carried  acrois  the  M'.tt  and  back, 
which  wf>8  tlio  primary  objecfc-  of  her  trant>action  w/ith  the  appcU.intH.  I'or 
instance,  it  contained  condirionn  rcHpecliniz  her  food  i  ro-fcctiny;  the  steward's 
fcest;  rcapcctini;  the  carria<^(i  of  her  bapiraqp  backwayd.^  and  forwat-fls  free,  and 
the  like.     But  the  appollap  s  call  special  attention  to   the  fact,  that   the  tf(!kct 


■f  ■.. 


which  she  received  in  Montr 
a  condition  that  she  shoftid 
ship,  when  she   desired  to 
enable  her  to  make  her  voy 


?al.  in  June,  and  retainm  until  Docember,  contained 
ipply  at  LivcHMwl,  at  t/lio  offioe  of  the  aschts  of  the 
return  to  Canada  for  a-  pasrtairo  or  trip-ticket,  to 
Mire  honio.  ,S|ile  avai/led  herself  of  all  those  condi- 
tions. .S7;e  »7^)/7/'(  (/  r'nr  >i\i<f  ohtaineil  nt  JjInJ/xfo/,  for  licr  pntx-trfo  b'lrf,-  to 
t\niii<lii,  a  piisxnijr  in-  ruiitraifttivhi-t,  a  J  (li^n  jconi/ition  ftit  tin-  hmk  of  the 
on'gii.al  yti/uiiril  lifi-  t>>  Jd.  And  p*  it  ercdiblfc  that  jfflic  did  ho  without  know- 
ini»  what  the  condition.i  wcre,"n{nowlcdj;c  of  Wliich  could  only  presumably  liavo 
been  obtained  by  reading  the  paper  eontainiri^j;  them  ?  It  is  not  credible  that 
she  should  have  known  'that  it  was  necessary  for  her  to  <;o  to  the  oflSco  at  • 
Liverpool,  and  obtain  there  a  trip  ticket,  unless  alie  hafi  read  the  paper  which 
informed  her,  that  it  was  nocQssary  for  her  to  do  so,  in  brder  to  obtain  a  passage 
back.  The  appellants  therefore  (relieve  it  ^,o.l)c  unnecessary  further  to  press 
this  ]  oint  of  the  case — as,  accordin;;  t^  every  dictate  of  comniim  sense  respecting 
the  intercourse  of  people  with  cachj'other,  and  every  rule  which  aroverns  the 
conduct  of  individual's  in  their  own  affairs,  thoj^i^apondcnt  must  bo  conclhsively 
held  to  know  the  contents  of  »  pap«r  valuable  to  herself,  respcetinj»  an  occur- 
rence of  some  importance  ill  her  life,  whi(dlv.»he  retained  in  her  possession  for 
more  than  half  a  year,  »n  1  of  the  provisions  of  which,  in  her  favor,  she  availed 
herself.        ^  ,  ,V^ 

But  in  addition  to  discussing  this  branch  of  the  case,  by  the  light  of  our  own 
Code,  and  by  that  of  common  sense  and  reason,  it  is  necessary  that  Ihc  appel- 
lants sliould  consider  the  jurisprudence  of  other  countries  in  respect  of  the  liabil- 
ity of  the 'carrier,  and  of  the  v4lue  of  notices  limiting  ijuch  liability,  partly 
bedause  such  matters  are,  to  a  certain  extent,  international;  partly  bc- 
ca(ise  his  Honor  in  the  Court  below  relied  chiefly  upon  an  English  case,  m' 
"uiaintainiDg  the  respondent's  action;  and  partly  because  the  judges  of 'foreign  _ 
Co<irt8,  in  interpreting  the  obligations  of  the  carrier,  and  the  limitation  of 
thoise  obligations,  have  acted  upon  the  same  principle  as  thut  which  has  been 
introduced  into  our  Code., 

It  is  true,  that  the  ordinary  liability  of  a  carrier,  under  the  CommQn  Law 
of  England,  is  much  more  extensive  than  that  to  which  he  ts  subjected  by  the 
Civil  Law ;  but  that  is  a  reason  which  rather  adds  to,  than  detracts  from,  the 
weight  of  English  jurisprudence  upon  this  point.    For  if  the  orditiary  principlo 
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.aw  iinposcg  heavier  obligations  upoti  the  carrier,  than  ours  tlo, 
r-^'jhy  the  Kiijjtlish  CourtI  of  liuiitatious  of  that  obligation   AmM 
have  the  ni^re  weight  on  that  account,    .  j^ 

Ilcfcrriii|trHJri  in  tlie  first  place  to  th)W^li..h  jurisprudence,  the  curc  u|./m 
which  the  ^J|{o  ill  the  Court  below  UmiiUy  HupportedhiH  judgment,  wp  that 
of  Ilendcipt  tig"<rfst  Stevenson,  2  IIou«c  of  Lords  Cmiefl,  page  470,      • 

In   thig  cii^e ,  the  pluiiitiff  was  a  pass^jnger  from  Dublin  to  Whitehaven,  by 
rtcamer^  II<!vtpok  a  ticket  at  the  inomenl  of  departure  at  Dublin;  in  the  night, 
tlie  ticfc^T  byinij  a  Pniall  piece  of  pasteboard,  .like  a  railway  HcJwt,  with  only  the 
worjls  %blr«  to  Whitehaven  printed  upon  its  face,  and  Bjrnotice  thereOn  of  any. 
conditlorjfr  being  on  the  back  of  it.     On'  the  baVfc  *f  it,  a  condition  was  printed. ' 
IImiti'rf|5/t!^e  liability  of  the"  Company,  in  the'^Sent  of  a  Us  to  the  passenger 
Buch  hsdestribcd  in  it.     The  passage  -  acros*  wa»  accomplished  at  nig^rt.  and 
only  occupied  some  two  or  tlrrpe  hours.     The  ticket  was  surrendered  before  the 
arrival  of  tl'e  steamer  tit  Whitehaven,-jan(l  it  was  ^^oved  at  th«  trial  by  what 
the  English  Law  recognizes  as  sufficient  evidence,  tl^  the  plaintiff  never  «aw 
or  tead^the  condition  on  the  "back  of  the  ticket,  and  m^.  not  aware  that  Ihere 
was  any  condition  upon  it.     Under  these  circumstance*,  Hie  Court  held  that 
the  plaintiff  was  not  bound  by  ^the  condition,  and  made*  tfi^  Com^jany  rttpon-. 
Bible  for  his  loss.     The  principle  upon  which  the  judgment  in  that  cmb  Va-". 
placed  is  plainly  indicated  by  the  language  of  tlieir  Lordships  te  rendering  itC 

This  judgment  is  stric^  in  accordance  with  the  provisions  of  our  Civil  Code. 
The  question  which  the  Judges  investigated  was,  whelher  or  not  the  plaintiff  ^ 
lias  aware  of  the  limitation  of  the  Company's  liability  printed  on  the  back  of 
the  ti«ket,  and  they  cam^to  the  conclusion  that  be  was  not,  resting  that  coa,- 
cluilion  partly  upon  the  circumstances  of  the  case,  which  did  not  of  necessity 
lead  to  the  presumption  that  he  knew  the  contents  of  his  ticket,  and  partly  upon 
Ihe  direct  evidence  of  r^ord,  proving  that  he  was  not  aware  of  it. 

If  the  circumstances  of  this  case  were  similar,  the  case  of  Henderson  and 
Stevensoi^  would  have  supported  Uwjudgiuent  of  the  Court  below ;  but  the 
appellants  believe  that  it  is  differenH»^vei>y  material  particular. 

ShoHly  after  the  decision  of  thaoase  of  Henderson  and  Stevenson,  the  ease 
of  P^^er  against  the  South  Eastern.  Railway  Company  was  tried  in  the  Com- 
mon Bleas,  before  Chief  Baron  Pollock.  And  the^dgment  in  Henderson  and 
Stevenson  was  discussed  both  by  the  Counsel  and  the  Bench.  In  that  case,  the 
plaintiff  was  a  passenger  by  railway.  On  his  arrival  at  Charing  Cross  Station, 
he  deposited  his  portmanteau  and  travellipg.bag  in  the  cloak  room  of  the  defen- 
dants; paid  four  pence,  and  received  from  (he  attendant  a  ticket,  upon  the  face 
of  which  was  an  acknowledgment  of  the  receipt  of  the  two  articles  and  a  state- 
ment of  the  time  within  which  they  should  be  taken, away,  together  with  the 
words:  "See  back."  On  the  back  of  the  ticket  was  a  notice  that  the  Com- 
pany would  not  be  .responsible  for  articles  left,  unless  duly  registered.  A  few 
houra  after  receiving  the  ticket,  the  plaintiff  returned  to  the  station,  produced 
his  tickOt,  and  demanded  his  effects.  He  received  the  portmanteau,  but  not 
the  bag,  which  was  of  the  value  of  £24  10s.  . 

The  learned  Judge  having  had  his  attention  called  to  Henderson  and  Sicven- 
nwn,  TelTlwo  quesfions  to  the  jury :-—  -      <^ 
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iud      1.  Did  tho  plaintiff  read,  or  was  ho  nwurc  of,  tho  special  conditioiw  upon 
which  the  orticlc  was  deposited  ? 

2.  Was  tho  plaintiff,  Under  tho  oircun»«»ancolk,  under  any  obligation  in  tho 
exercise  of  roasonnhlo  and  proper  caution,  to  road,  or  uiako  himself  awaro  of  the 
condition  ?  ' 

The  jury  answered  bgth  these  questions  in  tho  ncRative ;  and  thereupon  the 
Judyc  ordered  the  judgpieot  to  bo  entered  for  tho  plaintiff,  with  leave  for  tho^ 
defendants  to  move  to  enter  the  judgment  for  them. 
'  '  In  tho  course  of  tho  argument,  the  Jud;;e»  and  tho  counsel  niado  fre<|ucnt 
reference  to  the  principle,  that  the  knowledj,'©  of  tho  plaintiff  must  bo  matter  of 
evidence  in  every  cai-e ;  Lord  Coleridge,  in  Parker  and  tho  H.  E.  Iluilway,  more 
than  once  referring  to' the  fact  that,  in  Ilcndorson  and  Stevenson,  there  waa  no 
reference  on  the  fapc  of  the  ticket  to  thia  conditions  printed  on  tho  back  of  it. 
But  h'c  regarded  that  as  only  ^a  element  in  tho  consideration  of  the  question 
whether  tho  plaintiff  really  became  aware  of  tho  conditions  or  not.  As  tho  case 
came  before  the  Court,  they  were  bound  to  take  the  finding  of  tho  jury,  that 
the  plaintiff  did  not  road,  and  was  not  awaro  of,  th<S  special  conditions,  and  that 
ho  was  not,  uqdcr  tho  circumstances,  under  jtho  obligation,  in  the  exoroiso  of 
reasonable  and  proper  caution,  to  road,  and  make  himself  awaro  of,  the  condi- 

Under  these  facta  and  finding,  the  Judge  was  of  opinion  that  tho  defendants 
were  liable  for  tho  loss,  of  tho  bag.  -  He  says  :-r^"  Now  it  seems  to  mo  to  bo 
"  impossible  in  common  sense,  or  upon  tho  iauthority  of  any,  of  the  cases,  to 
«'  lay  down  an-y  definite  and  fixed  line,  with  rogwd  to  whidh  it  can  be  said  that 
"  a  railway  company  are  bound,  or  not  bound,  by  such  a  document  as  this.  ^  It 
"  most  in  each  case  bo  a  question  of  evidence  and  oommoa  sense." 

His  Lordship  goes  on  to  point  out  that,  both  in  Henderson  &  Stevenson, 

and  in  Parker  and  the  8.  E.  Railway,  there  was  positive  evidenoe  that  in  pointr 

of  fact  the  plaintiff  did  not  read,  and  did  not  know,  what  was  printed  on  the 

back  of  the  ticket. .  He  refers  with  approbation  to  the  language  of  Lord  O'Ha- 

-gan,   in  Hendorsan  and  Stevenson :—"  Proof  of  the  respondent's  knowledgo 

,"  and  assent  might  have  been  given  in  various  ways.     In  certain  oircumstanoos 

"  denial  of  them  might  not  be  permissftle  ;  in  others,  a  jury  or  a  Court  might 

"  be  satis^ed  of  their  existence,  from  antecedent  dealings,  notoriety  of  custom, 

"  publication  of  notices,  J  verbal  communications,  and  s6  forth.     But  I  agree 

"  with  the  Lord  Chancellor  that  the  mere  receipt  of  a  ticket,  under  such  ciroum- 

"  stances,  aod  with  such  an  endorsement  as  we  have  before  us,  is  not  shown  by" 

„ "  ^he  authorities  cited  at  the  bar  to  furnish,  ptr  »e,  saflScient  evidence  of  such 

\"jass^iitvor  knowledge."  ,  > 

And  Lord  ColelUdgo  again  cites  with  approbation  the  holding  of  Willos,  J., 
Law  Reports,  4th  Exchequer,  p.  61,  referring  to  aeyeral  oases  o{  p  simiUr 
character  that  had  been  decided  in  favor  of  tbe  Railway  -Company.  In  that 
case  Judge  Willes  thus  sums  up  the  principle  goveminj;  them  : 

"  If,"  he  says,  "  one  person  seeks  to  impose  on  another  a  liability  by  oon- 
"  tract,  and  1  e  should  choose  to  abstain  from  reading  the  terma  of  the  dpoU'i 
"  men>  in  which  the  liability  is  woght  to  be  expressed,  he  is  in  this  dilemma  :-J 
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„  ?'!''"  ••*  •""  '^^^^  ^  """T^  ^^0  t*"")!  without  taking  tho  trouble  to, 
^^  inJorm  l.im«eff  what  ehey  arc;  m,  having  read  them,  he  did  not  tji«cnt  to  tho 
^^  tcrm«  proposed^  then  no  action  lica,  becauwj  one  ni^lc  i«  intcrtdinR  one  thini; 
J  and  the  othnr  a  different  thing,  afad  the  traniiaotion  ia  ritlMed  by  mutual  error. 
*  Tho  flretof  thew  altcinttivoa  improbably  the  practical  oonduaioa  it  which  a 
"jury  would  arrive."  ^       « 

^^  Lord  Coleridge  aumfi  up  by;  aaying:-"  In  each  case  'the  qocstion.  ia 
^^  •qually  one  of  circum8ta|Ce8  atfd  cohatruetion.  Wa«  the  plaintiff  unaware  of 
^^  tW  condition  on  which  the  Company  consented  to  accept  hia  deposit  ?  And, 
^^  «»  he  was.  waa  it  through  hia  oyn  culpable  negligence  that  ho  was  ignorant  of 

Judge  Brttt  in  the  same  cane.saya  r— 

^^  "  If  the  jury  find  that  he  did.  read  the  doeument;  or  that  the  eircumataooel 

/.  r?  T    '''"'  '"  ^^^  ordinary  course  of  buaineaa,  it  might  be  assumed  that 

he  had  read  it,  then  of  course  he  would  be  bound  by  it."  '  ^ 

The  judgment  in  tho  case  pf  Parker  and  South  Eastern  Railway  was,  ofi 

course,  ag«,nst  the  Company,  because  the  jury  distinctly  found  that  the  plaintij 

did  not  road  the  ticket,  and  wm  not  bound,  in  the  exercise  of  ordinary  diligence, 

«o  read  it.     But  the  case  is  .valuable  as  showing  the  unanimous  opinion  of  all 

the  Judges  of  the  Court,  that>  where  the  circumstances  are  such  as  to  lead  to 

the  presuroptioi^lhat,  id  the  Ordinary  course  of  affairs,  the  plaintiff  had  read  the 

conditions,   or  ^uld  not  b*  .upposed-to  have  abstained  from  reading  th*m 

irithout  negligence,  Als  knowledge  must  be  presumed.  ^ 

In  the  same  month  a  oaso  turning  on  the  ^ame  point  was  decided  by  tke 

RanwayoTan  '''  ^-^  ""^  *'^""™  ^"'"'*   '^^^"^^  ^«'**" 

hi  this  case  the  plaintiff, was  a  passenger  by  this  railway,  and  left  a 
porlmantcaa  and  a  box  in  their  cloak  room,  reeeif  ing  a  ticket  for  them.  The 
defence  rested  on  the  ground  that^e  plniatlff  was  bound  by  the  terms  of  the 
ticket.  These  terms  were,  on  the  face  of  it^  a  receipt  for  the  porti^inteau  and 
1)01,  with  «  statement  of  the  fee ;  at  the  foot  of  which  was  printed,  "  left  in  the 

name  of——  -,  and  subject  to^;he  condition^  on  the  other  side  " 

And  on  the  back  of  it  a  condition  limiting  the  responsibinty  of  tho  Company 
on  which  they  relied  for  their  defence  to  the  action. 

The  case  was  tried  beforo  Baron  Pollock,  without  a  jury  ;,^nnhb  verdict  was 
found  for  the  plaintiff,  with  lehve  to  move  to  enter  judgment  for  the  defcndaiUs 
the  Uourt  to  have  power  to  draw  inferences  of  facts  '     / 

In  that  case,  therrfore,  the  Court. was e:^actly  in  the  pcisition  of  this^urt, 

having  the  power  to  decide  uponthe  facts,  ^  a  jury  wouid  do.  /. 

_At  the  trial  in  the  case,  Richard  Hailris,  who  made  the  deposit  of  the 

•fccto  was  called  Ma  witness;  and  he  siore,  that  when  ho  left  the  box  and 

p»rtm.nte.n,l„s  attention  w«i  not  called  t^  the  conditions  on  the  ticket,  nor 
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tHfff-iHii  Aiitii  tier  act  itt.  mIi«  wu»  jn  thr  iiaiii<^,poiiition  oh  lio  woiitU  h«T«  Itwn,  had 
the  |if o|iritt'>r  ^^^  ihv  ffftcJii,  and  ilopohilod  llioiii  f«»r  liit  own  lM>ncfit. 

Jl  if  »C!irccl^  iKifMiMe  to  ronctivo  a  oiko  more  on  all  Ioutm  with  (In*  |>rcMWt 
l»ith  ihi*  c«e»?j>ii(>n,  tliot  in  thin  cnra  the  rrxpondcnt  knew  positively  Uiul  thew 
were  conditi^Mi*  u|><tn  tho  tickot,  for  who  availftl  hcmoiror  them.       '    * 

Tlu' r^^iiiarki)  ol'tho  Judp>«  ai)«]  tlio  juti^mint  in  tho  cmp  of  Jlarrln  wouid 
apply  with  poir<<'«'  aei'uracy  to  tho  prcKont  onoo.  The  judninont  of  Mr.  Juattue 
HIackburn,  i-xprfH^iK/.'  tlio  opinion  of  the(!<iurt,  m  inoHt  clahorat<\  tnodcralx^  and 
0()nelu*>iV)'.  It  wuuld  he  difiioult  to  tuiiko  extracts  from  it  without  iiijurinK  itj< 
fflicf. 

1m  that  ciicc  and  lu  the  piildio  priiitH,  iind  to  h  certain  extont  in  the  cnw  oC 
i'urker  and  the  South  Kartern  Kuilway,  tlio  liingunt;a  u»ied  by  Nome  of  tlio  Judftes 
in  the  lIoiiHc  of  Lordii,  in  llenderNon  and  Sicvennon,  but  espcciully  that 
of  Lord  Ottenliatn,  was  criticised  an  nevcrtiy  an  Kn);liith  Judges  and 
ncwKpu|ierK  jteriiiit  thcmsclveH  to  comment  upon  the  opinions  of  the  higher 
Courta.  Au3  Judge  Blookbum  niakca  a  diNtinclion  between  the^  actual 
point  decided  by  the  Judged  in  that  c.iao,  and  the  remarks  they  made  in  render 
jng  their  judgment.  With  the  one  he  coin(!idcH  ;  with  the  other  he  dop  oot. 
The  gipt  of  bin  judgment  followH  his  rewarlM»upon  u  part  of  tbc  judgtBeqt  io 
llenderson  and  Steventon.     Jleaays:-*?  '\ 

*'  It  certainly  seeniR  to  me  that  this  in,  in  other  wordn,  to  say,  that,  though  Ibe 
*'  ticket  was  the  contract,  the  pasitcnger  receiving  i;ucli  a  ticket  had  not  so  ^tir 
**  ducted  himvelf  as  to  justify  the  Comp&ny,  or  their  agents,  as  reasonable  men, 
<*  in  thinking  that  he  )iad  read,  or  ought  to  have  read,  or  otherwise  made  himwlf 
''acquainted  with,  what  was  on  tho  bnck  of  the  ticket,  find  consequently  ikat 
"  the  passenger  was  not  precluded  from  showing,  that  in  faot  he  knew  nbthini^ 
"  of  what  was  on  the  back.'  But  in  the  present  case  the  ticket  has  on  the  face 
"of  it  a  plain  and  unequivocal  reference  to  the  conditions  printed  on  the  back , 
*'  of  it,  and  any  person  who  reads  that  reference  could,  without  difficulty^  look 
"  at  the  back,  and  sec  what  these  conditions  were  ;  and,  that  being  so,  the  ques- 
'*  tion  comes  up,  whether  the  plaintiflf  is  not  precluded  from  setting  up  that  Mr. 
"  Harris,  who  acV-d  for  her  in  taking  that  ticket,  never  l<ioked  at  the  face  of  the 
'*  ticket,  or  bestowed  a  thought  on  what  the  conditions  were?  In  other  words, 
"  whether  by  dcpositing^the  goous,  and  taking  the  ticket,  he  did  not  no  act,  as 
"  to  asBcrl  to' the  defendants  that  he  had  looked  at  and  read  the  ticket,  and> 
"  ascertained  it8>  terms,  or  was  content  to  be  bound  by  them  without  aaeer- 
<*'taining  them,  and  so  induced  theiA  to  enter  into  the  contract  with  him,  in  the 
*'  belief  that  he  had  assented  to  its  terms.     I  think  he  has  so  acted. 

'"  It  is  true  that  Lord  OUelmsford  and  Lord  Hatherly  are  reported  tO|  have 
"  thrown  out  an  opinion  that  the  contract  was  completed  on  the  payment  of  the 
"  passage  money ;  and  that  the  ticket  was  but  a  receipt  for  that  money.  This 
'*  certatinljr  ig  no  part  of  the  decision  of  the  House,  and  indeed  seems  to  be 
"  contraty  to  the  view  taken  by  the  Lord  Chancellor." 

If,  as  is  the  fact,  tbe^  respondent  presented  the  ticket  to  the  >ppellants 
at  Liverpool,  which  she  had  had  in  her  possession  for  six  months,  and  asked  fiur 
and  obtained  a  trip-ticket  in,  accordance  with  a  condition  forming  part  of  ita 
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•o«t«nt«,  -Mid  hIk,  (Kit  m  not  n«  to  t^PmM  to  Ui«   .K.frf«i»«(«  Hint  nhe  hH  hu  ii..«h  «ii». 
^^  looked  at  and  rond  the  tioket,  nitd  nwrrtiiined  itx  U^rm*.  or  w^a  content  to  b«        "'  " 
••bound  \fj  th.-ni  without  nMCortninintr  them,  nnd  m  Induced  thflm  to  *tnter  into 
'•  a  cotitnit  with  h»ir,  in  tho  Imlief  thiit  nho'liud  aMwnted  to  its  t«rm»?  " 

Tlu,  ripptllttnta  confidently  believe  thattbia  Court  will  answer  ••  the 
Court  of  Qucen'a  Hencb  did  in  a  itiiuiiar  but  luas  favorable  case;  "  We  think 
'  ahe  han  m  acted."       •  .j^  . 

In  thi).  country  the  preoiw  point  now  it)  i^Nuo  hw.not  come  up.  to  the 
IliiowWuoof  the  nppelhntNi  but  there  are  cnNoa  in  which  the  doctrine  con 
tended  for  has  been  impliedly  rooogniied. 

Id  the  (Jrand  Trunk  Itailway  Company  »».  Cunningham,  it  WM  held 
that  the  condition  on  a  return  tioket,  that  it  waa  good  for  that  day  only,  wM 
bindiDff  on  the  defendant,  though  there  waa  no  proof  that  he  had  nmd  it. 
Itt  fi.  C.  R.,  p.  2I!>,  '    !._  ^ ..       •  >  .  ■  ■ 

rn  Torrance  va.  Allnn.  8  L.  0.  J.,  >  R7,  a  condition  on  a  bill  of  lading 
waa  held  to  relievo  the  dofendunt  from  liability,  though  there  wn»  no  proof 
thut  the  pluintifTri  hud  read  the  condition,  or  that  the  defendant  had  tHken  any 
«tftpH  to  call  their  iitUiiitiou  t(»  i«. 

And  other  cawH  eiint  beiirin^  more  or  losa  upon  the  point.  .  But  tho 
appellintH  believe  thiit  enouKh  han  been  Hoid  to  donionHtrate  that,  iiccbrding  to' 
the  opinion  of  juriwoiiHullH  of  the  hiKhcbt  rank,  according  to  the  ordinary 
rulen  of  cvidenee,  nnd  nceordinn  to  tomnion  Hont-e  and  reason,  the  respondent 
miMt  be  held  to  have  Ik  en  iiwuro  of  the  conditions  of  her  ticket.  And  it  is  not 
disputed  that  if  (.he  k^iew  tlieni  she  was  bpund  by  them. 

AsMimiriif  that  this  Curt  will  hold  a  bimilar  doctrine  to  that  upon  which 
the  cases  referred  to  were  decided,  the  appellants  will  now  proceed  to  show 
how  th6:Tact»  of  the  cime  ^tood,  a«d  that  those  fnct^  do  not  throw  upon  them 
nity  liability,  even  if  there  hadlbe*^  no  conditions  upon  the  ticket.     The  law 
seems  to  be  perfectly  clear  m  to  their  obiigntione,  oh  well  in  the  abwnoe  oa  in 
the  presence  of  c^nditiou^.     As  has  b<;Gu  showu,  if  there  had  been  no  condiUonli>^ 
they  would  havd  been  btmnd  t«  iipply  to  the^keepin,.  of  the.  trunk  "  the  care  of 
a  prudent  admiriistratur."     If  coudittojis  cxv«tcd,  and  were  known,  they  would 
only  .have  been  liable  "whenever  it  is  proi^ed  that  tho  doma.!^  is  caused  by 
"  their  fault  or  (|ho  fault  of  those  for  whom  they  are  rcMponsible."     This  pnxrf  is 
of  curse  upot^the  claimant.     When  it  is  cnnotod   that  carriers  are   liablaj     ^ 
"  whenever  it  is  proved  that  the  damajrc  is  oausod  by  their  fault,"  the  language 
of  the  law  plainly  conveys  that  they  are  so  liable  when  their  fault  is  proved  by 
the  claimant.     It  does  not  say  they  shall  be  liable  un|e8*.  they  prove  that  tbej 
were  not  in  fitult,  but  hhall  be  liable  if  it  is^proved  that  they  wefe  in  fault     I 
The  Teal  effect  of  the  notice  in  question,  therefoits,  is  to  $hift  the  burcUn  of 
proof.    H  there  hud  been  no  limitation  of  the  appellants'  liability,  and  if  the  ' 
respondent's  effects  had  disappeared  while  io  tbeir  custody,  they  wouId*h»ve 
been  obliged  to  prove  that  they  had  applied  to  their  safekeeping  the  oarelof  »- 
"  prudent  administrator."     As  there  vrias  a  limitation  purporting  to  relievWthem 
from  liability  for  baggage,  the  respondent  had  to  prove  that  the  loss  was  ^used 
by  their  fault,  in  order  to  get  rid  of  the  ^flfeotof  that  limitation. ' 


..     .« 


•y 


.\-i 


fi 


p 


32^ 


COURT  OF  QUEENS  BENCn,  1878. 


8tr  Bo«li 

«tai 

■nd 


\llaa 


ird. 


•■   ■>' 


:.# 


•>      .16 


— --^- -, 7- ■ . ■ ■ ^ '^ ^_ . 

2><u* /(/(ton. <(•  C««A I W(jt  for  respondent :—     ';» 

The  respondent  sxibmits  that  the  oommoD  carrier  cannot  Jimit  the  liabilitj  y 
imposed  on  bim  by  law  by.  gencraji  notice  or  Special  conditions  unless  siuif 
notice  is-So  fully  made  known  to  the  traveller  as  to  form,  in  effect:  a  coeffoot 
between  them;  and  that,  tsvcn  then,  conditions  exempting  the  carrier  from  the 
responsibilities  incident  to  his  employment  are  null — Article  1676  of  our  Code 
contains  the  outlines  of  our  law  as  to  conditions  and  notice  ;  and  i^  clearly  con- 
firms botlt°branches  of  the  principle  above  laid  down.,. 

Angcll  on  Carriers  §  244,  p.  249,  (Edit.  1849)  where'the  Supremo  Court  of 
t])c  United  States  assented  to  the  law  as  laid  down  in  Ilollister  vs.  Nowlan  (to 
be  found  in  the  appendix  to  above  edition  of  Angell)  and  said  *'  We  lay  out  of 
"  the  case,  the  notices  published  by  the  rcsp'bndents,  seeking  to  Hmit  their  res- 
"  ponsibility,  because  the  carrier  cannot  in  this  way  exonerate  himself  from 
"  duties  which  the,  law  has  annexed  to  his  employment,"  and  again  at  §  24^  : 
"  The  right  of.  a  common  carrier  by  a  general  notioc  to  limit,  restrict,  or  avoid 
"  the  liabiliti/  devolved  on  bim  by  the  common  law,  on  the  most°  salutary 
"  grounds  of  public  policy,  hi|i^  been  denied  in  American  Cour'ts  after  the  most 

"  elaborate  consideration ;   at  the  same  ti^ie it  is  now  well- Settled  that  a 

"  common  carrier  may  qualify  his  liability  by  a  general  nofice  to  all  who  may 
"  employ  him,  of  any  reasonable  requisition  to  be  observed  on  their  part  in  re- 
"  gard  to  the  deliVei^  and  entry  of  parcels  and  the  information'  to  be  given  to 
"  hibt-of  their  contents,  the  rates  of  freight  and  the  like,  &c.  '  Notwithst<Hiding 
"  Bach  notice  the  owper  of  the  goods  has  a  right  to  insist  that  the  carrier  shall 
"  receive  the  goods  subject  to  all  the  responsibilities  incident  to  his  empby- 
"  ment."  (The  italics  are  from  the  text.) — And  as  to  the  second  branch  of'the 
princijple,  the  same  author  at  §  247  says  :  "  In  all  cases  where  the  notice  cannot 
"  be  brought  home  to  the  person  interested,  in  the  goods,  directly  or  construct- 
"  ively,  it  is  a  mere  nullity;  and  the  burden  of  prop/ ib  on  the  carrier  to  show 
"  that  tjie  person  with  whom  he  deals  is  fully  informed  of  the  terms  and  effect 
*^  of  the  notice." — Do.  paragraph  25,0.  «  *.  \ 

!t)he  same  principles  are  laid  down  by  the  Supreme  Court  of  the  State  of 
New  York  in  Cole  T8.  Goodwin,  19  Wendell,  p.  251.. 

Story  on  Bailments,  page  506,  end  of  §>  553. 

Also  in  Torrance  et  al.  vs.  Allan,  6  Lower  Canada  Jurist^  p.  194,  fierthelot, 
4 'J  whilst  enforcing  the  stipulation  in  the  bill  of  lading  there  invoked,  says  :  '*  La 
"  condition -inseree  dans  le*  bill  of  lading  a'est  pas  en  contradiction  de  ce  qui 
"  est  de  Tessence  du  contrat  de  fret.  II  est  vrai  que  dans  oe  oontrat  celui  qui 
"  s'oblige  k  transporter  est  responsabie  de  la  chose  qui  lui  est  confine,  il  doit  ea 
"  prendre  tout  le  soin  possible,  et  il  est  responsabie  de  lit  perte  pur  sa  negligence 
"  oa  par  accident  autre  que  celui  de  force  majeure.  II  ne  ponrrait  pas  dans  up 
"  pareil  contrat  insurer  valablement  ane  condition  qtii  Taffranchirait  de  la  perte 
"  dela  chose  resultant  par  exemple  de  leakage  ou  breakage,  parceque  ce  sendt 
"ten  contradiction  d^  ressenoe  medie  da  ooatrat,"  &o.       >  ' 

4  L.  C.  Jonst,  p.  40,  flanris  et  al.  vs.  Edmonstone  et  al. 

Story  0^  BaUmentfl,  p.  616,  §  668.      >'  ."      . 

.  Troplong,  Droit  CJTJI  E«pliqu<,  tome  3,  p.  167.  No.  9*2 ;  '*  Sftu>  doute.  toute 
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•'  convention  qui  affranohirait  le  yoiturior  dea  soins  qui  exoluent  la  faute  serait  81,  Hugh  AiUm 
immorale  et  inadmuaible,  et  je  suis  le  premier  i  penscr  que  le  voiturier  no       "^Jl' 


"  pourrait  trouver  son  refuge  dans  un  tel  moyen." 

Par^jBSBus,  tome  2,  No.  542.  "J 

»  Sircy  Code  Napoleon,  p.  881,  note  14,  D<5pot  ndcessaire,  where=nho  principle 
18  applied  to  a  notic6  by  an  innkeeper ;  his  liability  being  analogous  to  that  of 
the  carrier.  " 

Chitty  on  Carriers,  .p.  96  and  footnoted  (Edit.  1857).  ' 

^^  Shearman  &  Red^eld  on  Negligence,  p,  307,  §  273  :  "  A  m6r6  notice  on  the 

part  of  the  carrier  that  he  will  not  be  liable  for  injuries  to  passengers,  even 
^^  though  brought  to  their  knowledge,  has  no  eflfoct  upoil  their  rights  unless  by 

some  act  upon  t\mt  j>nt,  other  than  .ttierelj,  making  the  journt^j,  under  the 

carriers  chai^ge,  they  make  it  the  foundation  of  a  special  contract:'  "  If  this 
be  true  in  regard  to  injuries  to  the  passenger  himself,  against  which  the  carrier 
IS  not  held  to  be  an  insurer,  how  much  more  soln  regard  to  the  luRgageof" 
whitsh  he  is  an  insurer.  oo  » 

Lncey,  Digest  of  Railway  decisions,  pTB9  (Edit.  1875),  vbo.  Baggage.   Con- 
tracts limiting  the  liability  of  Carrier,  No.  79 :  »  A  carrier  cannot  limit  his 

lability  from  the  consequenqes  of  the  negligence,  willful  default  or  tort  of 
"himself  and  agents." 
^^  Do.  No.  80 :  "The  liability  of  a  railroad  company  for  the  safe  carriage  of  a 

passenger's  baggage  is  not  limited  by  a  notice  printed  upon  the  face  of  the    ' 
"ticket  issued  by  it,  stating  the  terms  upon  which  the  baggage  will  be  carried." 
(Rawson  vs.  The  Pennsylvania  R.E.  Co.,  48  N.  Y.  Eep.  212.) 

Do.  No.  83 :  "  A  noflce  of"  all  baggage  at  the  risk  of  the  'owners  "  ig  do 
protection  to  common  carriers."  (Camden  &  Amboy  R.  R.  Co.  vs.  Belknap 
21  Wendell,  (N.  Y.  354.)  ' 

^  Do.  No.  87-88,  p.  40  (Camden  and  Amboy  R.  R  Co.  vs.  Burke),  13  Wen- 
dell (N.  Y.),  611. 

The  spirit  of  the  law  of  ^Ingland  in  regard  to  oarriersLand  the  limitation  of 
their  habihty  by  conditions  such  as  are  invoked  by  appellant,  may  be  gathered 
from  the  terms  of  17  and  18  Vict.  o.  31,  passed  for  the  purpose  of  preventing 
Railwjiy  Companies  and  Canal  Companies  from  esittping  the  provisions  of  the 
fpnner  Act,  1  Wm.  IV.  c.  68,  which  permitted  of  the  limitation  of  the  carrier's 
liability  in_regard  to  certain  valuable  articles  above  £10,  and  required  a  deola- 
ration  of  their  nature  and  value  and  an  increased  payment ;  for  17  and  18  Vict, 
provides  that  no  such  coutraofc— i.e.,  for  limitation  of  liabUity  by  notice  on 
ticket  or  receipt—shall  be  of  effect  unless  tignfd  hjf  the  party  delivering  the 
gpodt,  and  it  also  makes  any  notice,  condition  or  declaration  limiting  A  anywise 
the  liabUity  of  such  Company/for  loss  or  injury  occasioned  by  the  neglect  or 
deftnlt  of  such  Company  or  its  (tervants,  null  and  void— and  whilst  per- 
mitting conditions  with  tespeot  to  the  receiving  (i.e.,  the  manner  of),  forward- 
&g  and  delivering  of  articles  and  efleots,  yet  makes  the  raasonableness  or  jaitaess 
of  saoh  condition  subject  to  the  decision  of  a  Court  or  Judge,  in  any  trial  where 
ii,"?^  ^j  "TvTI'    ^"'  *"*  referring  to  the  ticket  furnished  to  Miss  Wooi- 

eir  exhibit  nnm-  ""^ 
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Woodwards 


**''  "nSf "*° '*''"  ^'  P-  ?  ^^  Record,  it  appears  that  it  apparently  Wiis  issued  under  the  termfl 
of  the  Imperial  Statute  18  and  19  Vict.,  Cap,  111) :  "  The  Passengers'  Act  of 
1855  '^;.  and  if  tlVe>:o]^tract  can  in  any  sense  bo  regarded  as  formed  in  England, 
said  Act  would  apply.  But  by  sco.  71  of  that  Statute  the  form  of  ticket  is 
fixed ;  and  no  permission  is  granted  to  vary  the  conditions  and  duties  stated  Oa  its 
face  (one  of  which  is  an  engagement  to  land  the  passenger  with  hh  bagyage  at 
his  destination)  by  any  other  condition  endorsed  on  such  ticket;  or  to  endorse 
such  condition  at  all ;  on  the  contrary.at  is  enacted  that  "  Any  directions  con- 
tained in  the  form  of  such  contract  ticket  shall  be  obeyed  in  the  same  manner  as 
if  herein  set  forth."  The  obligation  to  deliver  luggage  at  the  end  of  Toyage 
being  inserted  by  Statute  in  the  form  prescribed,  cannot  be  affected,  respondent 
inibmits,  by  the  endorsement  on  such  ticket,  without  authority  of  Statute  orooa- 
ste^of  the  passenger  of  a  condition  inlcffcot  abrogating  the  requirements  of  the 
Stauite;;  but  such  condition  is  itself  null  and  void,  not  only  as  being  contrary  to 
Statute,  but  also  contrary  to  what  Bretl,  J,,  ia  \hh  Liver  Alkali  Company  vs. 
Johnson  (Law  Journal  Bepts.  Q.  B.,  Jixcheq.  and  Com.  Picas,  1873-74,  p. 
223)  styles  the  "  recognized  <custom  of  England.'' 

By  applying  these  principles  to  the  present  case,  the  respondent  submits  that 
it  becomes  perfectly  clear,  that  the  condition  invoked  by  appellants  is,  and  could 
be,  of  no  avail  against  the  responflent's  demand.  On  the  face  of  the  ticket  (p. 
8  of  Record)  appears  an  engagement  by  the  appellants  to  lan'd  Miss  Woodward 
with  her  haggagf  at  Portland  ;  whilst  the  condition  endorsed  on  the  back,  if  of 
avail,  would  relieve  them  from  this  contract!  It  is  only  necessary  to  read  the 
condition  to  see  thnt  it  cannot  in  reality  be  regarded  as  n  limitation  of  liability, 
properly  speaking,  it  is  vithcr  a  complete  and  absolute  canrelf<ition  of  am/ 
liahility  »r/ia<ci'er  wl^ether  for  the  acts  of^the  owners  themselves  or  thos^  of  their 
agents  or  employees.  The  condition  is  so  absolute 'that  it  would  deprive  the 
traveller  of  any  and  every  recourse  for  loss  of  baggage  ;  it  relieves  the  Company 
not  merely  from  the  responsibilities  of  a  common  carrier  for  hire,  but  even  from 
the  limited  liability  of  a  private  carrier.  It  is,  in  fact,  unmistakably  a  condition 
en  contradiction  de  I'essence  memeda  contrut,"  and  one  cannot  but  wonder  at 
the  hardihood  manifested  by  the  appellants,  in  not  only  invoking  such  a  condi- 
tion in  a  Court  of  Law  in  the  first  instance,  but  in  reaifirming  it  in  a  Court  of 
appellate  jurisdiction.  Tljat  a  carrier  whilst  taking  the  luggage  of  the  traveller 
and  storing  it  away  in  the  hold  of  their  vessel,  completely  beyond  the  control  of 
the  passenger,  and  sqlcltf  under  their  own  care  (as  it  is  proven  was  the  fact  in 
the  present  case,  sfee  depos.  of  Dr.  Duncan,  page  2  of  Appendix,  line  5,  and 
dcpos.  of  Riley),  should  yet  attempt  to  stipukte  for  ^abao^te  immui^ity  from 
responsibility  even  "/or  the  safe-keeping"  of  such  luggage,  is  monstrous j^nd 
respondent  feels  confident  that  this  honorable  Court  will  not  hesitate  to  (iharac- 
terize  the  condition  a#  one  most  unreasonable.  <  ^     ' 

But  were  the  condmon  such  an  one  as  could  validly  be  made,  and  reasQiaable, 
yet  there  was  still  wanting  such  a  commuoieation  of  it  to  the  respoadent  as 
would  render  it  binding  upon  her.  There  is  not  a  tittle  of  evidence  of  record  to- 
show  that  the  attention  of  reqwndent  was  called  to  the  condition  when  the 
ticket  -lyar— purchased    (it   could    nut   have  been,    ag   thg   pnrcinBe   war 
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not    made   by  herself)  ;  it  ia  not  Bhown  that  ele  was  aware  of    it 

!J;    X^'.**"'    '""    *'"°*  ^'"'*  '''^"  >'"  «""  't  «'    '«"J    i».  either  before  or 
after  <«|arkat.on.     TW  appellants,,  strange  to  say,  n.ost  carefully  refrained 

M      Z    °/  °"^  questions  tending  to  show  actual  knowledge  on  the  part  of 
M188  Woodward  of  said  condition,   simply  askin-.  after  proving   the  ticket, 
whether  respondent  "knew  how  to  read,"  whereas  it.  ought  to  have   been 
proved  that  she  rf.V/m,tf  or  was  a,.are  of  the  condition,  and  that,  too,  prior  to 
her  emburking,  and  in  time  to  repudiate  such  condition  if  she  so  desired.     The 
defendant  apparently  relied  on  the   idea"  that  the  plaintiflF,  having  had   the 
ticketjnher  possei^sion,  must  be />re,«m«i  t»  have  known  of  the  conditions ; 
but  the  undersigned  submit  that  the  burden  of  authority  is  against  this  view 
>Ue  anthoruy   cited  in, support  of  the  idea  in  the  Court   below  was  from 
1  arsons  Merca«ti|e  La<  page  223,  in  which  the  words  "  on  a  ticket  sold  him  " 
occur :  but  m  the  foot  note  to  this  same  quotation  it  is  stated  *•  but  the  carrier 
18  Held  to  uery  strut  proof  that  "  the  bailee  had  knowledge  of  the  notice."  and 
'l^r"**  «^»de  to  Brown  vs.  The  Eastern  Railway  Company.  11  Cushing's 
Jiepts     p.  97,  .n  ^fhlch  it  was  held  in  the  Common  Pleas,  and  confirmed  in 
appeal,  "that  the  takin|of  ticket  raised  no  legal  presumption  that  the  plaintiff 
read, the  pnnt|cL|ia^  j  that  it  was  a  question  of  fact  whether  she  knew  the 
^^  contents  belQ*™  started  on  her^urney,  and  that  if  she  did  not  read  it 
until  she  wiflppp^ay,  her  rights  were  not  affected  by  it,"  and  in  appeal  it- 
was  stated  "  tliat  It  is  necessary  for  him  (the  carrier)  to  show  dearie,  that  the 
^^  p^reon  with  whon,  he  deals  i8/«%  informed  of  the  terms  of  such  limitations . 

and  condmoiiH,  &c.,"  and  reference  is  made  to  2  Campbell,  p.  415.  Butler  vs 
Heane.  '  >  '       '  *  . 

2  SUrkie,  p.  279,/DaviB  vs.  Willan. 

2  Starkie,  p.  55,  kerr  vs.  Willan.  ,* 

And  5  Bingham,  MacWin^.  Watcrhou^,  jn  which  the  same  views  were  held 
yn  this  point.  i 

So,  too,  1^  Gray  (Mass.)  p.  388,  Malono  vs.  Boston  &  Worcester  R.  R  Co  " 
(cited  Lacey's  Digest,  p.  39,  No.  82.)  *      *' 

"  T^^<^'«  i«.»«  presumption  of  law  that  a'railway  passenger  has  read  a  notice 

luniting  the  liability  of  the  Company  for  baggage  printed  on  the  back  of  a 
^  Check  delivered  to  Mm,  haying  on  it^  face  the  words  "  look  on  the  back  "  and 

also  printed  on  a  placard  posted  in  the  cars  and  containing  other  notices  which  . 

ne  has  read." 

Angell  on  Carriers,  p.  268,  §  250.  /        ' 

Chitty  on  Carriers,  p.  ](o2.  '    ' 

Story  on  Bailments,  \|).  616,  §  658.      -  '^  'J 

There  i^  no  eVid^rite  of  nor  was  it  pretended  that  plaintiff  had  any  actual 
or  coBMructive  notice  of  the  eondition  in  question,  other  than  as  derived  from 
the  ticket  received  by  Mr,  and  on  tU^e  authorities,  knowled^  from  this 
wurce  cannot  be  presumed :  « the  special  o^iithMjJ  most  be  proved,"  and,  there- 
Ivre,  for  this  reason  alone,  the  condition  would  be  ^l^ailing.  • 

But  a  still  later  decision,  in  the  same  sense,  and  j/a  case  Himilar  t<Ul»^      * 


bciort]Sfr4lii«li  Allae 
ettl., 
ind 
Woodward. 
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u«|,h  AU.nsonJ,  18  to  be  foundinHedaerson  vj.^tevcnsoD,  decided  in  1875  hj  theHouBe  ' 
Wo"w.rd.    y,^'']^''  «°"6r°»i»S.t''c  decision  of  the  Court  of  Session  and  the.  Lord  firdinarv  ^^ 
(Lor4  flifford),  Law  Repts.,  rol.  ii,  |..  470,  Scotch  Appeal  and  Divorce  cases, 
refdtscd  to  by  the  [earned  judgcjn  the  Court  below,  when  rendering  judcment. 
which  IS  tWstated  in  the  heading  OS  the  Report:—       '•  - 

'' Steomj'acket'Conipaby'i  Responsibility  for  loss  of  luggage."    ' 
"A  ticket  hwving  on  its.^fece  dnty  the  words  'Dublin  &  Whitehaven '   was 
«gwon.  to, n^ passenger,  wljo,*^ithout  lodking  at  it,  paid  for  it,  and  went  on,  '^ 
♦'bpard.    HaAung  lost  all  his  luggage,  ho  brought  an  action  against  the  Com- 
pany.   De/enre  of  the  company,  that ,  on  the  back  of  th§  ticket  there  was  an  . 
"intimaUon  thi\t  they  were  not  to  be  liable  for  fosae^  of  any:  kind  or  from  any   • 
"cause'  Judgment  agalnsfciha  Company  with  costs.^.  4 

"  Per  The-  Lord  Chancellor trltwould  be^itremely  dftB^us  to  holdtbatfl 
--^or*-»doeument  Is  complete  on  the  face  of  it,  but  having  (Jn  the  back  of  it^ 
"something  which  has  not  been  brought  to  the  knowledge  of  a  oontracting 
"  party,  he  »l»airbe  held  to  have  assented  l»tlvit  whi«ih  he  has  not  seen,  and  of 
"  which  he  knows  nothinj;.  • 

•  "  Per  I^|d  Chelmsford :— A  mere  notice  from  the  Steam  Packet'  Coi^pWy, 
«  without  the  passenger's  assent,  .will  not  disoUai^e  them  from' per (brmin^-the 
"  very  essence  of  their  duty,  which  is  to  ^«irry  safely  and  securelv,  unless  pre-    ' 
*' vented  by  unavoidable  accidents.  \     '       {  '    .      ' 

"Per  Lord  Hatherle^:— A  ticket  is  in  reiHtyiipthing  more  than  a  receipt 

."  for  the  money  whi<^  has  been  paid.  :     ' .  -  - 

ui  "  ^*'  ^^^^  O'Hamn :— When  a  campahy  desires  to  impose  sp^ial  an*  Wri^; 

'"  gent  tehni  upon  itiWustomers,  .thers  is  Clothing  unreasonable  in  requiring  that   ^ 

';  these^crms  shall  be  distinctly  delolaidd  afid  deliberate^  aocepte^."  ^  ' 

In:  the  face  of  this  decision  By  thb  highesl-iribunal  in  th«  land,  the  respon- 
dent feels  that  further  argument  on  tb^is  branch  of  the  case  must  be  superfluous. 
In  appeal  the  judgment  was  oorifirmed.     The  Court  were  unanimous  as  to 
the  point  oJ  law,  that  the  carrier  could  not  Kqiit  his  liability  by  a  condiUon  not  • 
qotified  to  the  passenger.'  \        . 

Cross,  J.,  differed  only  on  a  Westion  of  fact,  considering  that  it  waa  not 
sufficiently  clear  that  the  loss  oc^rred  on  the  steamen  Sardinian  during  the 
passage  to  Portland,  and,'  therefore,  t'he  carriers  could  not  b^  held  liable.    (See' 
The  Legal  News,  (A.IX  1878)  pp.  458,  459,  for  observations  of  Court  oA  this'    ' 
point).        «,  •  ■  ' '      ,  .  .' 

*  Judgment  confirfned. 

Abbott,  Tait,  Wotherspoon  dk  ACbott,  (or  ti]pft)\hat!f.      ^ 
i)at;t<i«o»  sifc  C««Atng,  for  respoodent.  >  "^ 

(J.K.)   -       .\/'  ■••■:::'■'■;■-   -  ■^^:^n}- -.:■....,..■;..?■'  ■ 
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MONThEAL,  14TII  JUNE,  187a 

<?.ws.»  A,  A.  c<,.,„„,<,.  J.,  M„»K,  »;„„.  T.,„U;.i  e.oB.,«.  - 

'■\  •*  ,':...  ■'No.  8S.       ,   ,  "    .      ■  "    ■■'■■'    •   •^:, 

;  TfifiOPIIILE  AR^IN,  ;•     ^  \  i 

■■.■■■.■>■.    ^  '  ■       . 

■      "  '  .  **  (.^'^"'"li!/ inlhe  Court  Mou).    ■ 

r  •■.■,:       ■'  '    ■.  ••.■.■..,        •   •  '  I. 

»  .  ,        ^  Apprllakt}/      > 


AHP 

JOSEPH  N.  POULLV, 

itKSPO^, 


#» 


r 


'    H.e  .mount  of  .ncl.  "ote  iSh  L^IS  .w'.r?  i"  *"*  <»«"•'•  ''—'ot  "•*>!«  for 
nite  M  surety   Md  from ^.„i^  I  VT^  *'"'  *•"  ''*''**"•  '"'  *''<"»  »•«  finMorKd  the 

ekfm,  in   order  to  oluKlselttrthe^^^^^^^^  «o«««  for  the,  b...W  Of  hi« 

\     .  received  60  cent,  on  W.  cCm  con.Bo.!tic.,.  »nd  .the,credftor  h.d  .^.dy  • 

oneMaj^  and  endorsed  by  the  respondent.    The  ^l.L  ple6^  tK  1 87& 

%eent^tTe^ot"  "*J,'^"f '^"  ^^"^^"^^ 

«!nS  r  ^    ^''^'^^'J^''  P«y«We  m  4,  8  and  12anonth8.   'That  rcsbond^t  con-" 

Z    «      •     M   «''^'^-'»-t"^.«°d  assets.'  flb^t  at  tfcesa^etia.ethafaZ^- 
l^i^c  ^pounded  ^ith  M..s^  for  -fifty  eents  in  the  dol^lar.^a  7^1^ 
,  1.^  tes  ther.for,  h^  madfe  Mass^  gitife  hi«,  ^is  own'^uotfes  fo    then^^lo?^ 
.^^^.oneofwhich^^i^dl^enpaid/   T-haMbi»w^  a  fra,^  6 'r^X 
u  til  '^:^f^*^^^^^<^^  would  be  faithT^lT^Jrrld 
out.  VLastly,  tf^,  Ma^S^  had ' again  4)ecomeCotvent>    The  piea  concluded  bv 
.asking  to  have  the  deed-of  composition,  declared.  fraudulentfrrrSdenS  ' 

•f^dT:!.;^  -"S  ''^'^r^-^  ^«^  P'eteoce,,  a^  tiafresSt*- 
tree^  from  all  liability  on  the  endorsement.  "     '    '  -  '    y  ""'dw 

The  SuperioKCfoiirr at  "Montreal,  J<>hn8on;x; 31  St  Jahfe'  1877   main'  ■ 
ta,n.ed  the  plea  and  dis^iisscd  the-action,  ^  Th.iu4«.e„t  was  Jf  1  o;':- 
"  The  Coort,^.;  .  "'-  ,     •  ' 

.  ..}'^!^'J'!T^''*  '^'  defendant  hasproved  the  Essential  allegations  of  his  first' 
p^a,  and  that  the  note  now  su^d  on  is  oneof  the  three  endorS  by  Wn^ltS    ' 
rc<iaest  of  the  ^  la  ntiff  and  of  the  said  E.  U^  in  the  sdiO^pl^  rented  on  " 
he  expre^  condition  also  mentioned  and  agreed  to  in  the VdtiTgTmli^ 
1875  by  the  plaintiffs  and  others;  the  »id  Jtfa^  creditor;  f  that  the  S 
Mass^  was  to  be.completely  Jmd  fully  di«,harg5To»i  his  wiole^ebt  toSe 

k'ttf  raT  -r"*^"*  °lf {  •'r  «  ^^  ^^»,  the  amount  of  which  pay^n 
at  that  .rate  i&  tepresentej  by  the  said  thrw»  — ^--   --      i^ymvn 


'.#  ■  "'■' 


4\ ' 
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;  "OtgB,  two  of  which  bayy^>e 
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/ai'nd  .agroenSeDt  of 
ir  fiUy  cpnts  ia  the 

9iuis8  the  plaintifiTs; 

bcuski,  attome^'s  for 


Arpin,^  >•  CoyHideriilg  that  the  said  writing  of  the  27th  July,  1875,  ,waa  opiy  executed 
N.  i'uuiiii.  liy  the  plaintiff  and  others  in  fraud  of  the  defendant,  and  that  the  fuadauiental' 
^ruuud  afid  coqidition  thereof  is  therein  stated  to  be,  as  far  as  the  plaintiff  is 
concerned,  a  poniplete*  discharge  to  his  debtor  &f  ihe  whole  of  his  debt  for  oae 
lulf  thereof,  while,  in  fact,, by  tuking.frbiu  the  said  Ma88<S  other  tiotes  for  the 
'  .  other  hulf  thereof,  as  tiie  plaintiff  is  proved  to  have  done,  he,  t^plaintiff,  has 
not  fur  ouc  hulf  dii%h:iii;ed  him  in  fqll,  but  on  the  contrary  sttu  holds  him  fur 
the  whole,  and  ia  theri'l)y  making  the  pouiCion  of  the  defendt^ntf>h6  was  tlie 
Siiid  JMuHi-e's  surctyj  n.ncli  worse  than  \\  would  have  been  if  t^  other  fifty^oents 
kod  rcniuincil  oj^thc  e.->tute  of  the  said  MasfC  ; 

"  Cou!<i(luriirg,  theriifure,  that  the  said  pretended  wri 
the  2tih  of  July,  1875,  is  not  in  effect  a  diecharge   in  t; 

dollar,  but  yii»A  and  id  fraudulent  and  8imuluted,-dui 

action   with  co-sts  distruits  4o  Messieurs  Lacostc  & 
defendant."  ,  ' 

The  learned  Jud^e,- in  rendering  judgment,  made  the  following  renmrks  : — 
. ."  The  defendant  is  sued  as  indorser  of  a  promissory; note  made  by  bneE.  Massd 
for  $104.33.     He  pleads  to  the  action  that,  in.  Julyv  1875,  the  maker  of  the 
note!  being  insolvent,  conspired  with  the  plaintiff  aid  others  of  (lis  creditors  to 
^get  one-half  of  his  debts  secured  by  the  defcndant'slendorsement,  and  applied  to 
him  f  )r  that  purpose,  and  got  his  name  on  the  note  now  sued  upon,  which  was 
-^     one  of  three  of  similar  amount  given  to  the  plaintiff,  and  constituting  50  cents 
on  the  dollar  on  the  whole  amount  of  hia  claim  aginnst  Nass^,  whose  creditors, 
including  the  plaintiff,  agreed  by  a  Writing  of  the-  l27th  of  July,  1875,  to  give 
'■^f      him  a  full. discharge  on  payment  of  the  notes.     Thai,  believing  in  Moiss^'s  good 
'  V       faith,  and  in  that  of  the  creditors,  the  defendant  endorsed  all°tliis  composition 
paper,  among  which  was  the  present  note,  on  the  express  condition'that  MassiS 
should  mortgage  to  him  four  lots  of  land,. and  also  transfer  his  stock  and  book- 
debts,  and  continue  his  business  only  for  the  puJrpose  of  paying  the  notes  which 
the  defendant  hi^d  endorsed.    Tjiat  Mass^  paid  the  first  note,  but  failed" to  pay 
the  second,. which  was  taken  up  by  the  defendant,  and  that  he,  the  defendant, 
has  since  then  learned,  the  true  charaiBter  of  the  arrangement  between  I  Massd  and 
^,    his  creditors,  which  was  that  this  discharge  for  50  cents  should  pnly  be  executed' 
M^-  in  appearance,  while  in  reality  the  debtor  was  not  (^MHlchargcd- jat  all,   but 
"^        was  to  remain  liable  for  the  other  50  cents,  for  which  he  was  to  giv^  his  notes. 
That  Massd  has  since  made  an  assignment  under  the  Insolvent  Act,  and  the' 
7     defendant  has  fyled  his  claim  against  his  estate.     The  only.witnesses  are  the 
plaintiff  and  defendant  themselves,  and  Masse.     The  facts  alleged  in  !the  plea  are 
proved.     The  so-called  composition  and  discharge  is  here.     The  note  sued  oil  is 
"^  proved  to  be  one  of  three  given,  as  the  plea  alleges,  and  the  plaintiffjonly  signed 
the  composition  on  condition  of  getting  Mass^'s  own  notes  for  the  l^alance,  and 
^      got  them.     This  case  does  not-rest,  as  was  argued  by  the  plaintiff,'  on  the  vaii- , 
v^     dity  or  invalidity  of  the  contract'  between  Mass^  and  his  creditor^  to  pay  the/ 
*^-     other  half  of  his  debt.    That  may  or  may  not  be  a  good  contraetj  as  between 
..  "*,    the  parties  to  it ;   but  we  have-nothing  to  do  with  thai 


says  to  the  plaintiff:  "  You  and  Masse  fraadalently  got  m^ 


\- 


nfl  my  name ; 


H          theoont 

■          you  are 

1 

■     -     at  all. 

H          in  order 

H          hove  m( 

H          charge  a 

■  ,  ^  half  of  y 

H          iniqnitoi 

H          aetion  is 

■       '       JetU, 

I          endoaten 

■          et  de  cc 

H         garantiec 

H          griefs. 

■     '     .    IJ  est 

H          oiera  a  et 

H          L'aote  di 

■          Mut6  (M 

I          suivant. 

H         b'en  rest 

'\ 

H          qu'il  con 

I 

I          Droit  C( 

1          "  exempt 

, 

1  .  *    "  op*r0  n 

I          "reUe;  ( 

■          "particd 

«k 

■          "  est  iuci 

I          "  dette  lit 

1          "nouvelh 

H    .     .Demoloni 

1'-  ■•^''   <*hi  pos 

1         Mass^  av 

H     '.    dement  le 

■    » 

1          avait  end 

1     .     j£  ses  cr^a 

■              Jjafrai 

1          elle  n'est 

I          personnel! 

1  ,        d'aoQt.    < 

I          r^spbnsat) 

1          en  iui  jioi 

I          du  dossiei 

1          garaotir  ( 

I          aurait-il  d 

1          £urantir  d 

1              Lnconti 

^ 

1          .    licsfai 
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the  «)ndUi<in>ru8  th«l  your  dobtcr  wns  to  ^-et  a  diwharjrt,  but,  insteadV  this 

you  .re  .oldinrhio.  for  the  whole  debt.    Th.t  w„b  J ^y  contract  wl  J  «  '^'^^'"'^ 

at  IK     I  never  ^ould  have  endorned  »erel,  to  get  hiu.  delay.     I  bel^e  ffi       ""'  """"■' 

.u«rdertogethu„.f„„di^hargefor5oV«n 

'  hSl     .t  ^""  ^r  ^'"' '  •'  '""  •  "•"  Pretenpe  and  a^aud  to  get  one- 
half  of  your  d.bt  secured  at  ,11  ev.nta. '     I  believe  the  thing  is  too  e^dently 

St2,3:^^""""*-  ^"^  ^"''"'^  with  tHe«„da„t,  and  tl^ 

J^  ^''^"-  ''  ^^'''«*«*'"''»'  ^PP«"»nt  '-l^'intime  ne  plaint  dc  ce  que  wn 
do«ement  a.J  ^d  obtenu  par  fraudo,  d.  connivence  entre  lappelunt  .iZZ 

g^ "' v^  r.ntu„^.    La  preuve  ne  juatifie  «i  1,^  ni  Pautre  ^O^ 

oie™  rlvT  •?'  ""^rV'^  ''"'  ''""**  •^''  ^""POBif ion  cntre  Ma«.c^  ot  se«  cr^^n- 
I  w!  ?'  '*«!^'«  droit  comniun  et  n«J*  sous  I'uete  lie  faiilitc  aIor«  en  force. 
m!1  ITTl^^r^T  ?''"*,'  '*  27  j„il|ot,et  le«  billet.  per.onn.ls  de 

Zt:.  <r  '  '•"'  ^""^  «K't  obt^r^u  cette  co«.Vo«tiJn  de  sch  cr^aneiers.  il 
b  en  resta.t  pas  moms  leur  )dJkteur.  au  for  inWriour  du  moin.,  et  la  promeiae 
So  tT«r'"-;i  r  ^^'"  «»  dett*  nat«relle,<5l«t  parfa?ten.ent  l.VitiH.e.  Ma««?; 
Droit  ConuncTJi. ,  Tome  *'  W8«  ^®'  '"'»»»»"   P^«i»  «"  ««  point.     ^y,r 

"eXeOJDle.  dit-Mli»nnn««rJo»  ^„-I 1  .._ .  ...       ^    _.'7  A""^ 

!  il  un  failli 


"  ^tlnoJiu  f  VA        iZ  ■  1-,       '-■'"-"'"»  •»"  remise,  cette  notivelle  obligation 
•'Z^'T"'"-     ^"'"^^  trouvenacWseet  son  fondement  dans  la 

deuen^t^le  qu.  subsisVuttOHJourspourceftepartie,  eta  laquellel'obliga.ion 
^Douyellcfa.t  novation  en- la  tranaformant  en  unc  dette  civile.'  Voir  aus«i- 
Demolombc.  To.„^  a»,  JIo.  2^  et  les  autori.es  qui  y  sont  eSe".  ^ 

.!.«  position  «,t  iciia"  meme  que  si  tousjea  billete  personnels  donn^^  par 
Maas^  avaient  ere  payds.     Or,  pretendra-t-on  que  Ma..^  uaurait  p«  faire ^ali-  ' 
dement  le  pa.ement  de  cea  biUet, !    Assu'r^ment  sa  n  est  pas  pirclue  rintimd 
jvait  endos^.  ,c^  billets  de  Misse  qu'il  .t«it  defendu  a  c.  dlfe;  de^"mbou;^r 
ABescr^anciei^,  leinoDtantqu'illeuravaitfaitperdrei  ^      - 

I^fraude^ntre-  Alasae  et  se^cr^anciers  eat  allegdee,  mais  encoreuoe  fois, ' 
elle  n  est  p4  prouvee.  L'intim^  s'esi  lui-meipe  chWjie  d  etablir  q^e  les  bllleti 
personnels  de  >W  n'ont  ^t.'  dohnes  &  I'appelant  que  le  treize  ou  le  quator^e 
daoQt.  Or,  dcvs  le  onze  da  m^me'mois,  Masse  avait  garant,"  I'intime  contre  k 
rpspbnsatihte  qu'if  pouvait  encOurir  par  lendobsement  des  billets  de  compoiiiiih. 
enlui|-on8ent*ntune  hy^hique  sur  quatre  inAeubfes.  Voir  pieiN%23 
du  dossier,^  ouU  est  stiptrtf^ue  cetf  hypothoqulst  donnee  it  Vintime' ^Fle 


guranur  du  paiement  deUou.  oupartie  des  di^biUets.  Au  moins  I'intim^ 
aura.t-a  da  alt^Sguet  et  prouver  que^oette  hypoChoque  aait  ihsuffisanie  pour  le 
JgaranUr  de  la  rMpnnpabiUt^  ga-'il  avait  aaaum^e.     Alaia  il  ne  I'a  pus  fait.     '     ~ 


Lacoitte  4k  Ghhemky,  for  respondent  :- 
liCS  faits  sont  les  suivaots : 
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Thioph.  An>iD  Le  27  jaillet  1875,  Mased,  marohand  de^  Richelieu,  composa,  aoua  le„  droit 
.Tot.  N.  I'ouiin.  commun,  avco  sos  or^ancicrs,  pour  lo  montant  de  ifi  centins  dans  la'  piaatre, 
payables  en  paiemcnts  dgnui  4  4,  8  et  12  inois,  4  la  condition  que  dea  billeta 
scraient  donnds  aux  crdancicra  et  revOtua  d'un  endossenient  qui  leur  conrien- 
drait.  En  consdqucnco  de  cette  composition,  les  cirdanoiera  oonsentaient  il 
donnor  ill  Maaso  unc  ddoharge  finale  et  gdnd^ale  pour  la  balance  de  lours  dettea. 
.  Cetto  composition  vst  imprini^o  et  se  trouvo  &  I'appendice  de  ce  factum. 

Att  nombre  dea  cit^anciers  de  Massd  se  troiiTc  I'appclant  pour  ua  montant  de 

91226.00.     Cdmnic  tous  les  autrcs  ordaooiors,  il  a  signtf  la  composition.  ., . 

MasBtS,  muni  do  cct  ^crit,  alia  trouver  I'intimu  qui  etait  un  do  sos  amis  et  le- 

pria  de  devenir  son  endosscur.     Par  pure  amitid  et  sans^auoune  (oonsid^ration 

autro  quo  le  plaisir  d'obliger,  Tintimtf  consentit  ik  mettre  son^nom  sur^edos  del 

'  .    •  :'~: billets  do  composition.     Mais  il  ezigea  de  0assd  nne  hypoth^que  aur  c^rtainea 

propridtOii  qui  dans  le  temps,  dtaient  ddjil  chargees  d'hypoth^ques,  et  de  plus  un 
transport  de  son  fonds  de  magasin  et  de  ses  livres;  >naia  il  fut  oonvenu  que- 
Masse  domcureruit  en  possession  d«  son  foods  de  magasin  ct  perocvrait  les 
dettes,  et  qu'i  memo  les  reccttcs,  il  paierait  les  billcUi'de  composition. 

Cette  garantie  fut  donnde  4  I'intimd  par  Maas^,  le  11  aotit  1875,  par  acte 
notarid  passe  devant  Mtre.  Bessette,  N.  P.    Cette  aote  est  imprimd  ili.rappen- 
diee.    Et  le  memo  jour,  les  billets  de  eomposition  furent  remis  aux  diffdrents 
crdanoiers  ainsi  que  I'atteste  le  re^u.     Et  I'appelant  rcfut  3  billets  de  t204.33 
chacun,  faits  payables,  Ic  ler,  k  4  mois,  le  2e,  a  8  mois  et  le  3e,  4  12  mois, 
da  22  jttillet  1875,  date  de  la  composition. 
Le  premier  de  ces  billeta  de  composition  a  dtd  payd  par'Massd,  maia  le  2e  a 
>       du  §tre  payd  par  I'intimd,  Massd  dtant  dans  I'impessibilit^  de  lo  rencotftrer. 
.,  L'action' est  basdesur  le  3e  de  ces  billets  de  composition*. 

*     '  Mais  depuis  le  paiement  du  2e  billet,  Massd  qui  arait  fait  faillite  sous  I'jin- 

*    tctritd  do  I'acte  de  faillite  de  1875,  a  avoud,  sous  serment,  qu'en  sus  dos  billets 
de  composition,  il  ayait  donn6  k  I'appel^nt  et  a  d'autres  de  ses  cr^anciers  qui 
'    avaient  accep|d  la  composition,  ses  billets  personnels  jwur  la  balance  de  lour 
ordance^  et  que  m6me  I'un  de  sea  billets  personnels  dont  le  montant  correspondait 
>'a  oelui,4e8  billets  de  composition  avait  dt^  payd  k  I'appelant. 
''   /    L'intim^d,  boos  ccs  ciroonstaDce8,Hie  oroU  joati^ble  de  refuser  le  paieinent  du 
demiet  billet  de  composition,  paroe  qtie-sbn  consentement  a  dtd  surpris  et'que 
I'aote  de  compoiitiop  du  ^7  juillet,  n'a  dte  qu'sine  conspiration  et  une  fraude 
pour  tfioher  d'o1>tenir  sa  garantie  pour  la  moitid  dciii  dettes  de  Mass^. 
'  ,  L'acte  ^e  composition  contient  une  ddcharge  gdnerale  de  la  balance  que  devait 
Massd,  el  c'est  fur  la  foi  de  cette  d^harge  \k,  que  I'intimd  a  consenti  k  se  porter 
caution  crdyhnt  que  Massd,  qui  n'aorait  pas  pa  payer  le'  montant  entier  de  ses 
dettes, 'pouvait  rencontrer  10  ohelins  dans,  le  louis. 

C'est  done  contre  la  foi  de  eet  amuigement  que  Massi^  a  donnd,  etqae  I'appe- 
lant  a  aooeptd,  .aussi  bien  que  d'autres  er^anciers,  les  billets  personnels  de  Massd 
poor  la  balance.  C'est  l&.une  fraodci  qui  est  admiite.par  I'appelant  lui-meme.  II 
admet  que  ces  billets  personnels  .lui  ont  dtd  doands  poor  coavrir  la  balance  de 

ges  crdanced  contre  Massd. J 

II  est  de  preave  que  cos  billeta  lai  ont  dtd  donnds  dans  le  mois  a'ao&t,  en 


v 


ymt^' 


•^  », 


•<4»; 


COURT  OP  QUEEN'S  BENCH,  1878. 


\m 


po«onnes.v..ent.<$tdoon.entir.u  detriment  de  rintimJ  et  en  fVadede  se.     N 
aro.tn,  et  qtf.U  out  6ti  oonaentis  en  violation  det  oonveirtion»  »rr«t<$e8  «ntre 
obLTu      '"'  "'^"'"'''"  "" .'"  *■"''  «^««1««»«'  lendoflsement  d~e  rinUto^  a  it6         • 

Qii|,  par  con«<qxient,  ce  con^ontemont  de  lintimd  n  dtd' surpris  et  que  Icfl 
billets^  composition  ont  6t«$  endoBSds  paf  lui,  par  suitp  de  fraudc  et  aan.  consi-  '      ■   ,       ' 
aeration  reelle.  ,  '     • 

^  II  reste  i  Tintimd  un  second  moyen,  o'est  que'  Ic  premier  biUct  personnisl  par  . 

Ma«d  4  I  appelant  a  6t6  pay«5.     II  eat  d'un  montant  oorrespondant  4  celifL  ^~ 
billela  do  composition.    Or,  Maaad  a  pay<5  ce  billot  noraonnel  h  mfime'  Ic.  biens  - 
qa  il  a  transport's  comme  garantie  4  I'intimd ;  il  so  trouve  ainsi  A  avoir  accompli     . 
8aoonventioD,o'cst-4-dire4avoiraoquittdJe8lOchelin8-dan8le  louisquir^       '     ' 

obligd  depaj/^5  par  1*  composition  du  27  j'uillet,  et  I'appelant  se' trouvant  A  tvoilf;^  ' 
rcju  808  10  ohelins  duns  le  louis  ne  peu£  plus-rion  rdclamor  do  I'intim'd.  t*^  / 

rissiia,  J.    II  s'agit  de  la  responsabilit^  d'une  cautiort  d'un  failli  dan8  in  t 
ooncordat.  -  ,         \^         ^     Y 

L'appelant,  Theophile  Arpin,,  dtait  I'un  4lc8^^^dnoior8.  de  Henri  E^ond      ' 
Jttassd,  marchand  de  Ricbelieu.  •    ^    -v  ,  -         '  ' 

Le  27  juillet  1875,  Mass^  compoea,  sous  le  droit  commun,  avec  scnjterdanoiers, 

A  mison  de  cinquante  cenlins  dahs  la  piastre,  moyeonant  dcs  billets  a  4,  8  et  12 

mow  tevfitusduftbonendossewent  A  la  sfttisfjictiod^d^sordanciers.  M.  Jb«fph  ' 

N.  Poulm  consentit  A  se  faite  endopseur  dans  oes  conditions  la  -    •  •         ' 

Massdasigndcetaotede  composition  otaldrsVetuttrois  billets  endossds  par  ^*     ' 

Joseph  N.  PouUn^  pour  la  moiti'  de  sa  crdance.    Le  Icr  de  ce«  billets  a  dt«J         ■     ' 
.pay6  par  Massd»  le  2e  a  6t6  payd  par  I'intimo  Poulln,  le  3e  fait  le  sujet  de  la 
prdsente  action  pour  $204.33.-  -  •'    .      " 

L'intiid  Poulina  plaidd  qu'atf  temps  de  son  endossement,  ^ais  hors  de  sa 
connai^noe  certains  crdanoiers  et  enfr'autr«8  Masee  s'^tait  fait  donner  par 
Massddes  billeti  promissoires  pour  I'autre  moiti4  de  sa  creance,  que  s'il  eut" 
connu  cet  acte  de  froude  vis-a-vis  de  lui,  il  ,n'aurait  pas  donnd  son  endossemcDt 
ctquelecrdancierparoetteconduitea  ddck»rgd  Hntim^i^  n'est  aprd»tout 
qu  une  caution  comme  endpsseur. 

L'intimd  plaide  de  plus  que  lorsqu'll  a  oonsenti  a  se  rendre  caution,  il  s'est 
-  «*'»  tran8porter>Atad8  de  magasin  de  xMasse,  mais  par  amiti6  et  pour  le  favoriscr  * 
Il  lui  a  laisse  la  podsession  de  ce  fonds  de  magasin  pour  lui  donner  Ics  moyen?  de^ 
payer  ses  billeta  de  composition,  mais  que^  crianoier  Arpin  s'est  fait  payer  a' 
mfime  les  moyens  dc  Massd,  fonrnis  par  Poulin,  un  billet  du  mdme  montant  que  ^ 
celui  qui  est  rdolamd  et  que  par  oons^uetit  le  dit  crdancier  Arpin  «  ainsi  rcou- 
le  montant  entier  de  la  compoeition,  savoir  la  moitid  de  sa  creance.    La  Cour 
Inf.§irieure  a  maintenu  ces  pr^ntioris  d«  I'intimd  et  debout^  I'action.  -Celte 
Cour  eat  unanime  A  dire  ""a  ««  ;..~.~«^*  —* — ^ __^ -"#:      ■ 
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La  position  de  la  caution  ne- doit  pas  Strc  ohangde  par  le.cr<Sancier,  c'cst  iV 
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TM«p.j*r|.iB  re«prjt  d«  I'tttiole  IP'.'  «lu  f'ode  CiTil.     Ijo  Hubrogitlon  aui  droits  <]u  cr^«a^ 
Jte.  M.  Psalia.  cier,  tcU.qu'il*  eimtkunK  lorn  du  ooutiotineinont  ou  do  rcnduMt-nient,  nVvt  plus 
la  lu^mr,  piirouqite  )e  «,r4^un«iflr  n  diminu^  par  Non  fuit  Vaotif  dq  dtfbitcur. 
Pour  cti8  raiituiiK  Iv  ju);t>iti<'iit  doit  t^tre  et  fMt  uouiiriu^  a?eo  dt'peno. 

'     <)  ud^uieDt  coDftniivd. 

/>(iOT«6  «t  ('Votf/fiAy,  for  respondent,        j^*  '  ,  ■ 

■  a/  (j-k->        .     .*  .■  -       ^  ■    .    '       '.'.'' 

'ii-         ■  W-. ■i»iii,»>.iii ,  it 

CIRCUIT  COURT,  1878,        . . 

;•  ^  MO'NTRKAL,  4Tii.N()VEMBKR,  1878.  *  '- 

'  •    ■  •  Cornm  V^AVfNtiAu,  J.  ''"' 

'     .  .        '-  ■  '  .  •■  No.  4034. 


it 


'-  ■  ,  ■  <# 


V      The  MtliottttlJiiturnnce  Compdtfg  \it.  Cartter. 

Uatb:— Wlirr«  thf  v>>ut«acl,  tboukbb<.'arln(dftte«t  Moalrral,  l«  (itoTMl  to  bare  b«M)  uiadvat  8«i«i, 
In  ilif  l)iM*rlct  0)  Kichvll^i  that  tlir  cauric  of  actloo  ikt<m  at  8on>l. 

The  plaintiff  ijiui-d  thv  ddVndunt  upon  u  note  dated  at  Montreal,  and  payable 
at  Montreal  j   j' 

The  defendant  pU-udcd  Ij  n'n  t.ictptiun,tUvUiuiUnrf.,  alleging  and  proTingthst 
the  note,  though  dated  at  MohtToal,  liud/beeo  digned  at  Sorol,  in  the'Llietriotof 
Kicheliea. 

The  defendant  cited  Thr  RitUwnt/  and  Neionpnper  Atlvertitiug  Company 
vs.  Hamilton  rt  u/.,  20  L.  C.  J.,  p.  28,  and  MulhoUand  ei  al.,  vj.  Thi 
Chngnon  Fuundry  Company,  21  L.  C.  J.,  p.  114. 

The  exception  wafl  maintained,  and  the  action  was  dismiHsed. 

David$on,  Monk  \k  Crnst,  for  plaintiff.  ^ 

Loranger,  Lonni^fT,  Pfllitiir  ((r  Beniidin,  for  defeaiant. 
■      ;(!..&  CO.)  -  "  J 

SUPERIOR  COURT,  1878.    y        ' 

KNQUKTE  SITTINOS. 
WONTRBAL,  6th  DECEMBER,  1878.  " 

Vonim  Lavramboibb,  J. 

'  "  ■■■  .,  "■»■';'■-' 

''^  No,  »7^ 

4 

Joteph  E.  Lareau  TS.  Marie  C.  Btaudry  et  vir. 

IlaLD :— That  undrr  the  Quotwc  Act,  86  Victoria,  chap.  6,  Met.  9,  tlie  right  to  oxamine  a  coaiart  m 
a  witDtiM  it  coDferred  npon  the  adTcrici  partj  oalj. 

Per  Curiam  : — An  application  is  i&de  by  a  wife  siparie  de  lien$,  and 
defendant  in  this  ease^  to  be  allowed  to  examine  her  husband  as  a  witness  to 
prove  eertain  acts  of  administration  of  her  property.  The  Court  is  of  opinion 
.that  the'Stftute  35  Viet.,  chap*  6,  was  only  made  in  the  intereet  of  the  adverse 
party  in  a  case.  Appliention  reject«d. 

iiDytfr  Amn'tfter,  for  defendants  and  petitioners.  '       . 

Zareau  d^  Z<e6ei(/,  for  plaintiff. 
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STRACHAN  BETHUNE,  Q.  0.^ 


?      Md  Oorbeille,  petitioner,  8.  0.)?.  ..  "'""*^'^''-  <V«"«V  »••  Corbtilje, 

"         /"'«««'»eA»<*«/.-Ki(/«lH8OLViMTA0Tofl875 ^"" ^ •.»....«> 

Ai«iiDi«NT:-r->WePB40Tici.  ,  w  io«a. 

Ap^.*l  =-A".  Ooe-not  lie  to  the  Priry^oancil  from  a  judgment  of  the  Q  B    ««, 

•ngan^wlrial.    (Tin,  South  Eastern  R.  WT  Co  Vpinlt.?H  r'  k^!'" 

rpgpondcut,  Q.  B.)..... *•"•  ^»' "PP""*"**,  and  Lambkin, 

"       :— J'lVfePHACTiM.      -•■•.....-. ^^. j^ 

:-Theigsue  and  service  ofa  writ  of,  cannot  8toYeii.rn»!„„  ..  i 

.«.o  given,  and  an  oppoaltion  ba'sed  on  tL  ie"  ruHn,  «"  r "f  '  1 
writ,  Without  aecuri.,,  will  be  rejected  on  moTo       (Zth TJ  B».  '"1    '  I 

aI.,andB«.tlenet«l,oppo«ant8,S.O.) (««»»>  vs.  Basticn  «t    A 

.,^:~TLe  Court  of  Queen'H  Bench  cannot  entcrl«in'a",le'ti'tV«i.''i«hJ 'I ** 

\       curitjr  declared  insufficient,  on  the  ground  tbaf  ,^  !l        .  *  "  "**  '"- 
•  /      covered  since  the  completionof  the  Zd  ,baf  ,h„    "'T'"""  ^^  ^'^ 

insufficient  at  the  time' he  boni  it^ld     (1:^1^       T"'"^     '^ 

[       Faulkner,  respondent,  Q.  B.) .^.!!.   .  1.        '^       '  "P'^"*"*' •'•'* 

="^^'**  iNBoLvtNT  Act  OF  1876  i ~ "■"  ^ 

.     -      "mll-nt,  and  McArthnr,  respondent.  Q  B)        "^  ""''"t-    (««d«Wl, 

:— FiAPhivtCociioil.  »^-"J 78 

motion     iF.rZt)Sn^  Z     ' "      '^^  *"'  "'"  '^  "Pct^HJ  »„ 

*    ■    *' "•- 7« 
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nvTi:— Althnufli,  bj  therhnrter  nf  the  ciiy  ofMimirml,  M«enin«nU  mnjr  b« 
leTWd  on  any  guodt  mM  rhnlMli  in  the  poiMMiun  of  tbt  debtor,  yet  th« 
goodt  ofs  wife  *//>fliVf  tfc  jikim  litiiaie  in  (be  conjngel  domicile  rennot 
be  ■eiii'd  for  the  Meei^i^enH  due  bjr  the  buibend  ;  conjugal  iMbitetion 
not  deeimying  the  potumnn  tfpmft  which  perUiint  to  tiM  Drift  tti>arft  J0        ^ 

ifn».    (Green  et  Tir  w:  The  City  of  Montreal,  H.  C.) Hi 

liitm  .—Ad,  haa  no  power  to  bind  bii  client  by  a  comprDulM,  and  tbere^ 

fore  »  •^'traneUKt'on  "  entered  into  lielwren  a  deffndant  and  the  plaintilfe 

ttorney,  and  revoked  by  the  defendant  after  the  lapse  of  a  reat9nable 

lime  for  l(«  ratification  by  the  plaintiff;  ii  no  longer  binding  on  the  defen* 

dant.   (King,  appelant,  and  Pintoneault,  respondent,  l*.  U.) S8 

:— A  personal  Mfvie*  on  an,  reeident  in  a  district  a^djolning  that  in  which 
the  suit  is  proceeding,  is  good,  notwithviandlng  he  ha>i  made  election  of 
domicile  in  the  district  wliere  the  suit  is  pending.    (McCallum  n.  Ilar- 

,  wooiet  al ,  H.  C.) 270 

AtroHiY* :— Profeisional,  whb  carry  on  business  under  a  linn  name,  are  liable  ml 
~  partners  for  monies  collected  by  the  Rrm./  (Oiiimtl,  appettalt,  and  Bergi^ 

▼in,  re^ndent,  Q.  B.) ,.....'..... „ SOS 

HsoOAfli,  loM  of:— Vide  Carricr.  <• 

JJaiikiiio  Aot  or  1871 :— An  indiclmrnt  under  srct.  62  of  liie,for  having;  unlawfully  and 
wlinilly  made  a  wilfully  fnliie  and  deceptive  statement  in  a  return  reipBct^ 
ing  the  affairs  of  the  bank,  need  not  allege  that  the  return  referred  to  was      " 
j^.  one  required  by  law  to  bo  made  by  the  accused,  or  (hat  any  iMe  was  mad; 

4  by  him  of  inch  return,  or  s|iecify  in  what  particulars  the  return  was  false. 

"^eginars.  Cottc,  Q.  B.) , 

:-r-The  enumeration  in  the  indictment  of  several  false  statements  consti* 
lutes  imt  one  count,  and  a  general  verdict  is  sufficient,  if  the  statement 

be  shown  to  be  false  in  any  one  uf  the  particulars  alleged^    (Do.)..... 

:— It  is  not  necessary  to  allege  in  the  indictment  that  the  faUe  statement 

was  made  with  Intent  to  deceive  or  mislead.    (Do  ) 

i—Vidf  Insolvent  Act  or  1873. 
'&omforeoU$in  Aiipfal : — lii/f  Supkemk  Cocht.  '^  H 

•C^tiLB: — In  an  action  for  unpaid,  where  the  defendant  denied  that  he  had  gub^cribed  ^ 
•>  /  for  (took,  and  In  the  subscription  book  produced,  the  word  "  \Vindi<or"  had 

been  sabstituted  tor  that  of  "  Royal  "  (In  the  designation  of  the  Company); 
the  action  could  not  be  maintained  in  the  absence  of  evidence  tlttit  the 
f"       change  of  name  hud  been  made  before  the  defendant  subscribed.    (The 

■      ^        •  Windst  r  Hold  Co.  vs.  Li>framboi«e,  C.  of  R.) 144 

'iJAPiAg  AD  RisroNDiifDCM  :— Tlic  affidavit  for,  need  not  specify  the  siteciul  reasons  in 

support  of  the  belief  siiUed  in  tlie  affidavit,  nor  the  name  of  the  informant, 

when  tie  writ  is  fssneu  on  the  charge  of  secreting  property.    (Ilotte  vs. 

Currie,  and  MtDonald,  et  al.,  T.  8.,  and  Gordon  et  al.,  int.  parties,  S.  C). 

II  II  II    ._]„  the  absetco  of  the  affidavit  for,  the  Court  cannot  declare  (ho  writ 

good  and  valid.    (Do.) 

*Cabrikr  :— a,  is  not  responsible  for  baggage  unclaimed  on  the  arrival  of  the  baggage 
/  at  its  place  of  destination  and  subeequently  lost.    (Kellert  et  al.  vi.  The 

OfandTrunkB.W.  Co.  of  Canada,  B.C.) , 2r.7 

'■■       j—yhe  notice  on  a  passenger's  ticket  that  the  carrier  will  not  be  responsible 

/for  the  safekeeping  of  the  pasEenger's  luggage,  is  not  binding  on  the  passen- 

/   ger,  without  proof  of  notice  to  bim  of  this  limitation  of  liability.    (Allan 

etal.,  appellants,  and  WoodwsrJ,  respondent,  Q.  B.).....    ., 315 

*C ACRE  OF  Action  : — I'life  Pbactic*. 
'CBRTirioATi  OF  BoniAt  :—FiWe  Practice. 

•CbSRK:— A,  entrusted  with  money  by  his  emp'oj-crs,  who  contends  {hat  it  has  been/^ 
stolen  from  bim,  is  bound  to  piove  the  theft,, and,  in  default  of  his  \    ^' 
doingso,  is  liable  to  his  employers  for  the  oiBOunt  {thereof.    (Gravel,  appel-       ; 
:  Innt,  iind  MirUn  at  al..  regppJik'JLJ  <'.>jji  -i^ t 272- 
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OoHMMTioii :-  KiA  Ikmlvut  Act  or  |ITS 

A         •mo«ot  of  .uch  nou  If  tb.  dVbto,  11    .^    ?  '"' ''  ■"**  ""•'"  ^"^  "^ 

^                 -d  Po«lin.  rCId^n.!^  it:' '"^  •"^"•^ '  ^'•'»-  f ^rpln.  .pp.,Unt, 
Co»?»:— W./«  BicirnoM  Dii4To«M.  "* *■ ** •** 

Montr,.!,  iwd  do  bo.i„,i^Vbr'    .^l."  <>«»•  Md  P».o«  of  bu.ln«u  in 

.nd.,be.;fl..Loru„d,rJ^'J^^^^^^^ 

tu.l  Lift  In.,  .„«,  Oo.  w  The  5l„  iT.  1^,  ^7^"-  ^^*^  ^'"'^  **»• 
"    "    "-Th«»otioafor.e.:.nori;i^";;,^^^^^^^^^ 

.b.  writ  of  .un.;o„..  '^U.o.T^ZiJ^'JZJZ^rJ!:  "'T.'' 
th.  four  day..    (Hproul  ,..  J„„l„;;To)  °'""  **  «*""  *"''•- 


-*•     M     M  , 


-A  plaffitiir,  ini^nirilj 
for  coitt  under  Art.  39 


05 


»«.  »lir«Ot  Iw  Md  to  fire  Kcuittr 
*•  Court  before  Rquiring  Mourit/ 
[■more  Uiaq  temponrj.  fPnatlok 


row  dkyt fWun  the retut-ndir of 
8w^lc«,fj.  Cj 


# 


mnttb«Mtiafled  (|iAt  tl 
▼••  The  Grtpbic  Cora 
"  ;— Tbe  notion  for,  mugt 
.         ^^e  writ  of  inmnKina.    (M 
CRotoK  j-rfiVfe  Law  »r*iipt. 

■"  '.—  Vidt  Pll4CTI0«.        •      /H     ,   ,  ,,     ,   .  . 

:— Lnndi  acquired  bjr  the  GHiwii  Inaflerinr    n  J^         '  .    . 

:  •  ^  ;^"2;fi-^:i|:t~'-^=^^ 

-.eigniorofthe/./.    ae.*8<.ur.  STmiTrdeTJoL^^'^^^^^^^^^ 

•PP«""U,.nd  IHiddloraiB,,  respondent  PcV  """'*"• 

CWTOOT  Sam  :_A,  made  under  .he  Statute  31  V*Jc  cb  0  Vl3«  *' k"".":*  "V; 

of  cu.tom.  by  pubrtc  ...ction,  for  want  of  ent'rt  If  ,S  ^^  '^'  ~"T/ 

~       .  null  and  void,  unle.a  the  go'od.  hav!  b«n  i^^'wo^/^    dTn^  '  ^ 

.       month  in  the  examiniujf  wnn^houw,  and,  IhereTe  Z  S   T'^  ^ 

•  "»"y«»'Jc«nn«ll'ercvendicatedbythenu7SJV    ?^        '"^^^ 

^    -  Iho  band,  of  a  warehouseman  who  hid  thiron  2™   f""''/"'''*'''''  '» 

V -o  Without  surrender  to  him  of  hU  w^L^'^i^r'^ '^'""f  "J^ 

.ppellant.,  and  YuUe  «t  al.,  reapondent.  Qb]  "'f 'P^^P'""  «» «>•. ,' 

^A.A«,  :-Tbe  closing,  by  the  Oorp;r.tlon  of  ll?reSXe« 

PUW.C  .tree.,  of  the  city  (leaving  acce«throu^htro™t^^^^^      ' 
-^  -^-  -  2?cUiJ:  r?  ~"''"*'*  ""  ""  Corporation, «.d  doe.  not  gSto^ 

rSet   Tth.  «      ""/  ''  '""•«**  '^  •"*  "~P"«'«"  of  Union  ."c^ 
•treet    (The  Mayor,  *c.,  of  Hontretf  anDellam.    .--<  n  "°  ^ucn 

.pondent,  P.  C  )  "«•"«»,  appellants,  and  Drummond,  re- 

•0«tCTOH8:-Reportaand  accmint.  rendered  bv   in  "the  "Z^^^^  

Tcot  '^"'•' "  '-^  '-"^-""^^  -'  -:r/^  :^^^^^^^ 

in  r  toTYh  *'!:  m"""!!'*'  "•"  representation,  of  the  Company    „o^^ 

h„li   ^  ?p\'^"'*""^  *"^  "■'  ''"*<^'»"  *»'  »  «<^«"»  meeting"  a^rt        ' 
bolder..    (Rhode,  vs.  Siames  et  al.,  S.  C). ..,,!. ". 
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the  sliarehuldcrs,  but  the  lihjiiry  must  be  imniediote,  and  not  the  remote    * 
cnnBequpDCQ  of  the  represfntRtion,  and  it  must  appear  that  the  false  repre-  "^" 
gentation  was  made  with  the  intent  that  it  should  be  acted  upon  by  such 

third  persons.    (Do.) : 113 

"    '    :— A  shareholder  ^annot  tJaim  damages  against  directors  for  having  been 

induced  to  purchase  shares  by  mia;epresentntion,  if  he  has  continued  to 

hold  them  without  objection  long  afier  he  had  knowledge,  or  full  means 

.  '     of  knowledge,  of  the  untruth  of  the  representations  on  whichjie  bought 

•      them.    (Do.).....; v - 

DiecOhtincancb: — A  suit  or  proceeding  cantiotbe  discontinued,  aftejrit  has  been  sub- 
mitted to  the  Court  or  J|idge  on  the  mrrits,  without  ttie  express  pcrmis- 
'    '          sion  of  the  C«urt  or  Judge.    (Williamson.  tip)ielIitQt,  «nd  Rhind,  respon- 
dent, Q.  B  ) .<... ; i. 

'  Donation  :— itie  stipulation  in  a  deed  of,  in  favor  of  a  third-party, 'may  be  revoked  by 
the  dono{,  so  long  ns  such  third  party  has  not  accepted  the  stipul.ition 

'^  '  in  bis  favor.    (Gtenicr'vs.  Leroux,  C.  of  R.)......... 

ElbctioH  kef  of  Qucbec  :-^ Where  a  candidate  has  not*  incurred  any  expense,  be  is  not 
bound  to  furnPsh  the  returning  officer  with  ihe  statement  of  expenses  re- 
quired by  sec.  284  of  the  Quebec  Election  Act,  and  is  consequently  not 
ameiiable  to  any  penalty  for  failure  to  furnish  such  cerlificftte.    (Gau- 

thier  vs.  Bergevin,  C.of  R.).« a...-,: j... ...... ..,.». ^ 

Election  :— The  qualification  for  election  of-an  Alderman  of  the  city..  Of  Montreal  ; 
depends  on  the  yaluewf  real  property  held  by  him  personally,  and  not  on 
his  undivided  contingent  interest  in  a  c(>partnership  property.    (Leduc 

vs.  Laberge,  Jr.,  S.  C '.....,.'.... aii* 

Evidence  •.—  Kirfe  Extra  Work. 

II         ._    II    Practicb. 
Exception  d  la  forme : — An,  foucded  on  the  fact  that  the  writ  of  8i:mn:ons  has  failed 
^   to  state  the  actual  refidencr  of  the  defendant  (statingj  instead  thereof  the 
domicile  of  the  defendant)  will  be  maintained,  andHhc  action, of  the  pluiu- 

-tiff  dismissed.    (Martel  vs.  Scnecal,  C.  C.) .... 

Exceptions  Dilatoires  -.—  The  costs  on,  calling  for  power  of  attorney  from  and  secu 
riiy  for  costs  by  plaintifis,  must  abide  the  ilhal  judgment  in  the  case. 

(Symes  et  vir  vs.  Voligny,  S.  0.) /. 

"  Prbmminaikeb  : — In  j:a?esin  0.  C.  forand  under 
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EGO,  no  deposit  nor  clerk's 
fees  are  exigible.    (J^a    Cnmpagnie  d'Assurance  des  Cultivateurs  vs. 

Beaulieu,  (J.  O.) '.. 207 

Ezkcdtion: — Firfe  Railway. 

"  ;— When  an,  is  issi.ej'for  more  than  is  due  undei'  the  judgment,  the  defen- 

"^  '  dant  has  a  right  to  «p|i08e  the  sale  and  demand  that  the  plaintiff  be  re- 
strained from  seizing  and  selling  tor  m^jc  than  is  due  to  him,  wittout  ten- 
dering the  iiniourit  really  due,  and  to  recover  costs  of  his  opposition  from 

plaintiff.    (Paienaude  Vs.  (ineitin,  A  (Juertin,  opposant,  0.  0^) '. 57 

ExTHA  WoiiKs  .—Where  a  proprietajvsued  by  a  builder  for ^he  value, of  extra  works 
'  -.  beyond  those  mentioned  in  the  contract  and  specifications,  voluntarili/ 
admits  on  oath,  when  examined  as  a  witness,  certain  items  of  such  extra 
works  for  which  no  authority  had  been  granted  by  or  with  the  sanction 
of  the  proprietor  (as  required  by  Art.  1690  of  the  Civil  Code),  thOMalue  of 
such  items  so  admitted  may  be  recovered  in  the  suit,  (Beckhai^  appel- 
lant, and  Farmer,  respondent  Q.  B.) .......*..,..... 261 

ExTiiAPiTioN  : — The  expressions  "  forgery  "  and  "  utterance  of  forged  paper/'  in  the 
extradition  treaty,  include  every  ciHme  falling  under  that  description, 
whciher  it  amounts  to  a  felony  or  is  only  a  misdemeanor.    (Exp.  Worms, 

.     for  habeas  cor;)«oQrflv).>,. ..r .„..  109 

"        : — An  error  in  the  Wrrant  of  arrest  in  an  extradition  case  does  not  afte^ 
the  warrant  of  coitamitmeiiV'tf  the  latter  be  In  accorfflnce  with  the   ' 
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E,T«A».m.  :-It  is  not  necessary  t^at  tLe  depositions  be  taken  before  the  magistrate"" 
who  issued  the  originiil  warrant.    (Do  )...  .  »8'«raie 

"         '~i!!"  In'IH'rial  Extr/dition  Act  of  1870  applies  to' 0«nada;"and"i;' "not 

■       u  'ncons>s  ent  with  »6Uon  132W  the  B.  N.  A.  Act.    (Do.) ! ..        ,09 

-The  Bxtradition  y)^ct  merely  requires  that  the  fugitive  be  charged  wiih 

.      havmg  commuted;  within  the  foreign  jurisdiction,  one  of  the  crimes  Tnu- 

merated  m  theireaty,  and  that  the  evidence  of  crinllhalty  be  such  as. 

Tri^Mf  "tL     r  X  L'  """  '"'"'•'^'  *"""  J""'^^  »•«  apprehension  .n5 

tl  e  countryAheretfee  offenpewas^  committed  have  declared,  by  the  issue 
of  a  warrant  for.  the  apprehension  of  the  offender,  that  the  acts  com- 
plained or/const.t«te  an  extradition  offence  according  ip  thebrfaw,  it  only 
ru«a,ps  f^r  the  authorities,  liere  to  examine  whether  the  Ine  ac.^    i^f 

comm.yed  h^/e,  Wd,  unrfer^r  law,  justify  the  arrest  anT^alof^^^^^ 
acouswlforthesHfnooffen^.    (Do)  uu  vrmi  01  ine^^ 

F..TS  «T  AHT,cW:_lnten:ogato,ies  on.  cannot, be ;d;biste^'befo;e'\he;riai;«nd 
theWfore  a  rule  for/«.V,  «  article,  on  the  plaintiff  (an  absentee),  served 
on/his  attorneys  of  record  two  days  before  the  day  fixed  for  the  triito 

h„nn„H  wf       f '"'"*'   "'*   "^"!'''''=«  °f  P'«'"«fl'.  the  defendanJ  is.- 
entitled  to  have  the  trial  postponed  sufficiently  long  to  enable  him  V6 
cxammfe  pla.ntiff^under  a  commMon  rogatoire.    (Knox  vs.  Lafleur  et  al . 

O.   ly.),, ' 

diligence  of  the  defendant.    (Do.)... 

«ov.»y«KKT  EMPto^^Ks  :-The  salary  of  an  ofiicerofVhe'luland  ReVe^n;  'cann^rto 

seized  ,n  the  hands  of-the  collector  in  Montreal.of  Inland  Revenue:  he 

not  being    he  head^^or  deputy  head  of  the  department,  but  onlran 

emphoyee  h.mself    (Evans  et  al.  vs.  Hndon,  and  Browne,  J.  S.,S.  C)        268 

"ma'ttroT    Hr  °'f  "'r'*^'   "'   '•""'«  ""P'^y-"  fr°-  seizure  t  a 
^     matter  of  pubhc  order,  and  the  Parliament  of  the  Province  of  Quebec  has 

■       Gover^rnTV^!""""''"'^*'''^"'"'''^"^-^'^^^^^ 

/GCABANT.K  Bond  :-In  the  case  of  a,  coverlng'V^t  ^nly  thri^te^Vu^'of  "ih^'p^;;;*.;  '"^ 
emp  oyed,  but  also  his  diligence,  acts  and  neglects,  the  lnu>  prohV^l 
on    he  guarantor  to  establish  that  a  sum  of  Aoney,  claimed  by  the 
employer  as  havmg  been  delivered  to  the  employee  and  not  accounted' 
for  was  really  lost  or  stolen,  without  any  faultT)«.negligence  on  the  part 
of  the  employee.    (Tfte  Grand  Trunk   R.  W.  Co.  of  Canada  vs]  The        ^ 
Citizens' Insurance  Co.,  S.  C.) 

Habkas  Cobpc8:-A  person  imprisoned  under  a  pr;.Ve;s"in"a"a-vir  mrtte;;";h;re  no 
excess  of  jurisdiction  is  shown,  is  not  entitled  to  be  discharged  on  A<^«, 
cor^.  on  petition  to  the  Court  of  Q.  B.  (Exp.  Cutler,  for  labtc*  c^us, 
y.  D.) f  ,  ' 

« "  =-^Y ci'se  like  the  above,  irihi';,^;;;;;;;:; ■„;;;;■  y^ow:th^  ^^ 

judgment  ordering  his  imi.risonment,  he  will  be  ent'lUed  to  his  dischaiKe. 

^:-A  judgment  ordering  the  impHsohi^int.'of^aaSanrnn^^^^  ^« 

mitment  which  includes  also  sherirsc^ts,  and  the  defendant  under  such 
circumstances  id  entitled  to  be  discharged  on  hab^a,  co-pm.    (Bxparte    •       * 
Martin,  for  AaAea*  cor/>tM,  Q.  B.) v"»F»tio 

"    "     =-Peraons  imprisoned  for  debV  or  nnde7anyactipri"or"i^^^^^^^  ^ 

rC Tfi"*  ""* *""'l'i:  *»  ^  discharged  on  A««e« corptu  onpetiWon. 

I  (E»p- ^'hompson,  for  Aateoi  cofya^,  Q.  B <„..  .  .V...   ■■■    an 

— ^!»«rtlis;^ouTt  from  which ^eprS^Ti^ued  is' a'  Su;;ri;"r"oo;i't; 
having  jurisdiction  over  the  subject  matter,  there  is  a  presumption  that 
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.  .  -      its  jurisdiction  has  been  rightfully  exercised,  and  it  is  not  necessary  that 
, ,  'the  cause  of  imprisonnnent  be  speciOed  in  the  warrant  of  coinmitment  so 

as  to  show  that  the  court  has  jurisdiction.  (Do) 89 

,     II    11     :— A  judgment  conclttding  in  the  words  "  the  whole  with  costs  "  inpludes 

the  necessary  future  costs  of  executing  the  judgment.  (Do.) 8J> 

I)      11        ;.-_  K«</«  EXTnADlTlON.  ' 

i<    (i    :_A  writ  of,  will  not  be  granted  to  liberate  a  p^js(«fle^  charged  with  process 
in  a  civil  suit,  even  though  the  writ  of  execution  in  virtue  of  which  he 
tvas  arrested  appear  to  be  irregular,  if  it  is  within  the  scope  of  the  jmfis- ' 
diction  of  the  Court  fr,omWhidi  it  issued.    (Exp.  Ilealy,  for  Aa6e<M  cor- 

/iw,  Q.  B.).l...-..;.v... V .....138 

"IiiriiTATiON  OF  Payment  :— Where  the,  has  been  made  by  the  party  paying,  and  a  receipt 
has  been  given^ccordingly  by  the  person  receiving  the  money,  the  appro- 
^     «       priation  of  the  inoney  thus  made  cannot  be  altered  afterwards  by  the 
_  __<►         .     r^pient  6f  the  money.    (Kershaw,  appellant,  and  Kirkpatrick  et  al.,  res- 
pondents, P.  C.) ."...................,    92 

iNiiUHa -.—The  furniture  and  moveable  eflects  generally  of, 'are  exnmpt  from  seizure,^ 

and  are  lomprehended  under  the  expression  "  property  "  used  in  the  sta*'  \ 
tute  respecting  the  InUians  (39  Vic.  ch.  18).    (Lepage  vs.  Watzo,  and 

Watzo,  opposant,  C.  C.) ; .?f.., 9T 

Ikdiotmbut  :— Kirf*  Baskixo  Act  OF  1871.  ■/',■    , 

Inboilvint  Act  of  1875 : — An  attachment  under  the,  cannc^t  be  set  aside  otherwise  than 
by  proceedings  in  the  Superior  Court  sitting  in  Insolvency.    (Clement  vs. 

.  Heath,  and  Ba^on,  petitioner,  C.  C.) 64 

«  /  II    i<  :— ^a'he  non-registration  of  the  marriage  contract  of  a  trader  within  30  days 
froiii  the  execution  thereof  is  a  bar  to  the  cluim  of  the  wife  against  bis- 
v         estate.    (/'>  re  Dussault  et  al.,  ins.,  and  Deseve,  Claimant,  and  Pruvost  et     ** 

.       al.,  esqual ,  contestants,  C.  of  R.) ,...i .*. 5G 

N  (I  'ii  ^.— An  appeal  instituted  from  a  jildgment  ip  revieW,  in  a  proceeding  under 
the  A«|:,  after  the  expiration  of  eight  days  I'rojn  the  renderin^^f  W^e  judg- 
ment, is  iiull  and  void,  and  will  be  dismissed  on  motion.  ^BHII^is,  ap- 

pellaat^  and  Sleeper,  respondent,  Q.  B.) ......; .......fl.... 70 

II    II    11  ;_i0  an  action  for  imprisonment  under  section  13C  of  the.^ct,  it  is  not 
necessary  to  bring  a  separfCte  action  oil  each  scpara^  in  voiceofigoods,  but 
'*     one  action  will  suffice,  as  respects  all  the  purchases.   (Caldweil,  appellant, . 

and  Macfarlane,  respondent,  Q.  B.)......... 78 

II    II   II  ;_A  judginent  maintaining  the  taxation  of  an  assignee's  bill  by  a  Judge 

'  in  Chambers  willkol'be  interfered  with  by  the  .Court  of  Review  except  on'     , 

'  '^'  very  special  grounds.    (Jn  re  Marsan,  insolvent,  and  Magnan,  assignee,    ^i^ 

'  ,  and  Brouilletetal.,  contestants,  C.  of  R.) :......... a... 14T 

II    ii   It  : — Goods  vested'  in  a  Bank  for  advances  on  a  draft,  under  sections  46,  47 

and  49  of  the  Banking  Act  of  1871,  and  entrusted  by  the  pank  to  the 

acceptor  of  thel^fl,  for  sale  on  account  of  the  Bank  (the  Bank  taking 

a  bailee  receipt  from  the  acceptor),  do  not  cease  to  be  the  property  of  the 

.     Bank,  and  may  be  revendicated  by  the  Bank  in  case  of  insolvency  of  the 

.  '  acceptor.    (The  Merchants  Bank  of  Canada  vs.  McGrail,  and  Lajoie, 

assignee,  int.  party,  C.  of  R.) 148 

ir    II    II  i— Vide  Sals. 

M    -M,  :— Defendants,  who  have  become  insolvents  under  the  Act,  cannot  call  on 
the  plaintiff  to  admit  or  contest  an  opposition  tiled  by  them  to  an  execu- 
tion of  a  judgment  recovered  against  them  by  the  plaintiff,  without  giving      ^ 
security  for  costs.    (Beausoleilj  vs.  Bourgouin  et  al.,  and  Bou^gouin^et    '^ 

'  a>.,  opposants,  S.  0.) • 2Vt 

II  ir'ii  :_The  affidavit  for  attachment  under  the  Act  is  sufficient 'if  it  follow  the 
statutory  form,  and  it  is  not  necessary  for  the  plaintiffs  to  state  iff  SDcb 
amdft|lt  "What  guarantees  they  Irota  -  far  the  payment  tsttl 
Thibodeau  et  b1.  vs.  Jasmin  et  al.,  0.  of  R.) 228 
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Inbolvint  Act  op  1875 :— So  soon  as  a  deed  of  composiiion  and  discharge  has  been  exe- 
cuted, in  accordiince  with  the  provisions  of  section  62  of  the  Act"  the 

assignee  is  bound,  under  section  tW  of  the  Act,  to  re-convej  the  estate  to 
the  insolFcnt,  without  waiting  for  the  confirmation  of  the  deed  by  the 
Court  or  Judge,    (in  re  Hat^ette,  insolirent,  and  Bury,  assignee,  and      • 

*  "■Hatchette,  petitioner,  and  Roberteonetal.,  contesting,  C.  of  R.)....,'.; 2ij 

":— An  intervening  party  who  resides,  beyond  the  limits  of  this  Province, 
and  who  is  an  in^lvent  under  the  Act,  who  iBtervenes  simply  as  the 

^(irant  of  the  defenijant,  and  for  the  mere  purpose  of  taking  up  (the /art  «< 
fflMM  of  the  defendant. and  defending  the  action  brought  agalMt  him  is 
not  bound  to  give  security  for  costs.    (Marois  vs.  %odeur,  and  Brodeur 

int.  party,  S.  C.) :^ ;.. .^;..... 

"  :— The,  Court  or  Judge  haa  power  to  authorize  an  insolvent  to  continue  bis 

trade,  after  the  writ  of  attatjj^ment  has  been  quashed;  during  the  pendency 

---'-i--^'  of*  proceedings  in  Review  of  the  Judgment  quashing  the  attachment. 

(Fisher  et  al.  vs.  Malo,  S.  CO :..:......^ : ;>. 

"  "  :— The  Court  or  Judge  may    permit  a   trailer    to    continue    his  trade 
during  the  .pendency  of  proceedings  on  a  contigtatlon  of  the  Writ  of 
..attachment,  on  his  giving  security  to  the  full  value  of  his  assets.   (Ander-    , 

■      •on  vs.  Gervais,  C:  of  k.) 277 

Inspkcior  OF  Fish  and  Oil:— The,  has  a  right  to. charge  the  fee  allowed  him  for  the 
inspection  of  a  tierc^^iAotigh  it  only  contains  really  42  to  43  gallons, 
»    ;   Winchester  measure,  notwithstanding- the  provisions  of  the  Statute  36 
Vic,  ch.  47,  sec.  4,«which  makes  the  Im;  erial  gallon  the  standard  of  mea- 
sure of  liquids.    (Morin  vs^Ord  etal.,  C.'u.) , 2IK 

Inburakcb  :— If  a  vessel  be  portwortby  at  the  time  a'  marine  insurance  is  effected,  her 
becoming  \inportworthy  shorllyCtKjiBrwards  by  the  act  of  those  in  charge 
of  the  vessel  will  not  render  her  Insurance  void.     (Cross,  appellant,  and 

The  British  America  Insurance  Company  et  al.,  respondents,  Q.  B.).., 

"        -.—  A  creditor  who  Ukes  out  a  poli^^^,  for  hiaown  protection,  and  i^his 
own  expense,  on  ills  debtor's  pr^erty,  is  not  bound  to  account  t^^ttife- 
t»  debtor  for  any  portion  of  the  amount  jpaid  to  him  under  auch  policy.' 

•  (Arcbambaultetux.  T8.  Galarneau,  S.  ci!f..... icsi 

"     -   :— Where  a  condition  In  a  policy  of  a  mutual  fire  Insurance  company  pro- 
vided that  in  case  any  promissosy  note  f<y  the  first  payment  on  any  depo- 

',    sit  note  should  Kmain  unpaid  for  30  davs  after  It  was  due,  the  policy 
fJbould  be  void  as  to  clalms;  occurring  be^re  payment,  that  the  compagy,^ 
acceptiiig  a  note  for  such  first  payment,  l;ut  acknajvledging  lecgipt^y^ 
,  ,  policy  as  for  cAsh  paid,  walvedij^  condlUon.    (n^6  T8,^TbiH8cheIaga 

/  *"  Mutuallnsurance  Co.,  S.  C.) ,....,...  ..TT.....*^. 124- 

.    "       .  :t Where  a  policy  of  fire  insurance  has  been  transferred  in  trust,  an4  a  con- 
dition pt  the  policy  requires  that  thd^sssignor  shall  in  wch  case  make  and 
furnish  the  necessary  prc^fs  in  support  of  the  claim  lor  loss  before  the ' 
same  shall  be  recognized  and  payable,  theknaking  and  funisHIng  of  such 
proofs  by  the  assignor  and  not  by  the  assignee  is  a  condition  precedent  to 
the  right  of  the  assignee  to  recover  the  amount  of  the  |<»s.  j;  Whj(te,  appel- 
lant, and  The  Western  Assurance  Co.,'re8pondent,p5C.)......,..,.....'....«..i  21S 

r    "         :  —Where  a  condition  of  a  fire  policy  requires'  the  making  and  furnishing  of 

proof8>  of  loss  within  a  specified  time,  and  declares  that,  until  they  .ar« 

furnished,  the  loss  shall  not  be  payMbl^,  the  delay  is  a  material  part  of  the  ^       '. 

^--    "  , '     condition,  and  consequently  (in  the  absence  of  waiver)  the  assared  can- 

not  recover  unless  he  sends  in  the  proper  proofs  within  the  prescribed 

delay.    (Do.) ^ '  215  T 

—The  mere  silence  of  the  Company,  with  regard  to  proo&  sent  in  after  the 
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delay  prescribed.  b^Jha jgaflUiflaJtC  tl)fl  polioy,  does  not  amoBnt  to- 


waiver  of  the  condition  by  the  Company,  nor  does  the  declaration  by  the 
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.■■.■■                                                                                   ■'■■■■,  f*oi 
Company  at  timt  tinif  that  it  did  not  c(>nsider  Usolf  liable  amount  to  a 
wiiiver  by  the  Conipany  of  the  benefit  of  the  cuediiion.    (Do.;......'.. aiS- 

"  :—ri(/f,  GL'ABANTer  IJOND.  j  u 

"  :— Whire  a  fire  insurance  is  effected  on  a  niere  receipt  for  the  premium,  con-,  v 
tainin((  a  stipulation  that  it  is  isBucd  gubject  to  the  condilionB  on  tlw  ordi-' 
nary  f()rms  of  policy  of  the  Insurance  Cumpany,  but  no  policy  is  acWtally 
issued,  although  asked  for  by  the  assured,  the  coadition  regarding  other 
insurances,  on,  such  ordinary  forms  of  l^licy  will  be  sufficiently  complied^ 
with  by  netice  of  the  additional  insurances  being  furnished  Hitcr  the  fire, 
and  in  time  to  secure  contribution  by  the  other  Companies.  (Lntleur 
et  al ,  appplInnl.o,  and  The  Citieens  Insurance  Co.,  rcspomteuts,  Q".  B  ) -347 

Inter vKNrNo  PAiiTv:—ri(fe  Phactick. 

JuiiixD#Ti(),s :— The  Superior  Court  has  not  jurisdiction  to  condemn  payment  in  an 
action- to  recover  $G7,origii^ated  by  CVio*  ai  rM/)oni^nf/M»i^  hut  in  which 
the  proceedings  by  (?(//;i(i<iiave'bcen  discontinued  by>lftipliff.    (Turcotle 
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HypotheJice  ; 
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vs.  I»gnier,//«,  S.  C.) 

"    ?*-Thc  question  ofj  based  on  the  rn{io /o<r«,cannotbe  raised  under  a  plea  to 
'  *^;  the  merits,  but  must  be^raised  by  (Jeclinatpry  exception.    (F!§ber  et  al.  tb. 

■McKnlgh'^et  al„  .S.  C.) f.  .....<„ ..^|, 

Hkir  :— The,  of  a  deceased  wife  i.s  liable'^for  a»debt  due  by  het,  although  th»t  debtmay 
also  be  a  debt  of  the  community  to  whieh  the-Heir  has  renounced.    (Per- 

^  rault  vs.'Etienne,  e»7U(//.,  C.  C.)...! 2 

"    :— The,  of  a  deceased  wife,  is  seized  by  operation  o^  law  of  her  share  of  an 
'    ^   ilWoveablecp«<^Ki'<of  the  commijnity.at'the  moment.of  hcrdeath.  (Dal- 

Iftire,  appellant,  and  Gravel,  respondent,  Q.  B.).......l.. 2^(5 

-Although  Art,  2,098  of  the  C.  C.  Obliges  the  heir  to  register  hislitle, 
the  only  peni^Vty  nttaehed  to  his  fiiilure  to  do«p  is,  that  all  conveyances, 

transfers  ^Or  real  rights  granted  by  him  are  without  effect.    (Do.) 

-A,  granfe<by  a  surviving  husband  on  An  immoveable  ehnquH  of  the 

"^'community,  after  the  dissolution  of  the  community,  can  only  affect  his 

half  of  the  property.    '  (Dallaire,  appellant,*  and  G.-avel,   respondent, 

__^   >QB)- ^ ^ :....:.....,. , 

La«™|amps  :— Proceedings  on  behalf  of,  the  Crown  arc  exempt  from  paying  stamps. 
(Ostell,  appellant,  and  Blake,  Attorney  General,  pro  T^fi/ina,  respondent, 

Q-  B.).... ...; „ ;. 

Ls.*8E  :A- Where  A,  haabeen  continued  by  tacit  reconduction,  it  can  only  be  terminat- 
ed by  either  party  giving  to  the  other  party  three  n^pntbs'  notice.    (Luke 

rs.  Wickliffe,  C.  of  R.)..... ...L. ;      41 

-  ictions  in  resiliation  of,  must  be  brought  before  the  S.  C.  or  C.  C,  Accord- 
ing as  the  ahiount  demanded  by  the  action  is  of  the  jurisdiction  of  either  , 
Court,  and  such  jurisdiction  is  not  regulated  by  the  annual  rent  payable 
/under  the  le^se  or.4br  the  use  and  occupation  of  the  property.    (Voisard, 

lappellant,  and  Saunders,  respondent,  Q.  B.) 43 

KVhere  a  tenant  becomes  insolvent,  and  the  leased  premises  are  unoccu- 
Ipied  and  become  uninhabitable,  the  landlord  may  make  the  necessary     " 
Wepairs  and  still  claim  rent  (less  for  tlve  p<^riod  while  the  repairs  Ivere  being 
nade),  in  default  of  any  demand  for  tl^  Wision  of  the  lease.    (Holland 

tal,  appellants,  and  Tiffiri^t  ill.,  responi^ents,  Q.  B.) '. t.....  164 

LKS8qR5(^Virf«  Saibie  Gaoebik. 

*' LiTifepmnbENCBi — l-'jWe  Phactice. 
MAR|ti4GB  ConVbact  :—  Vide  Ixsoivent  Act  ok  1875. 
^-         ■  MiN*:^A  m.^rigage  given  l^' a,  is  not  radically  null,\hut  is  merely  subject  to  be 
'      ,'^      /I  annulled  in  case  of  /«»»on.    (/»^  Beliveau,\  insolvent,  and  Duchesneau, 

/      \  I>««'tjrcolIocttted',  and  Pinssis,  contestant,  C.  bfR.) .'. 37,108 

.'Monti*:al:— The  Sheriff  of,  cannot  legally  sell  at  his  owh  ofllce  land  situate  in  the 
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.   ..    :    form^  OM  d^Parish  of  Montreal,  but  must  sell  the  same  at  the  church 
door  iJf  t^Enfinit  JOsuB.    (Fauteux  et  al.,  ap^jellantB,  and  The  Montreal 
,  l'0*'>  and  Mortgage  Co..  tespondent,  Q.  B.)...........i 282 

MONTRlAt,   COHPOlfAHoN  OK  ;-^»'|V/«  DaMAOBS 

'          "    '■     ':..'■?"  ^     -Vi-^"    K£Bono».  '     ^            ■-.'.,     ' 

MmTaAau: '^Viihy ftath.        <          ,    .  -      ■  ,    *    ..                                ' 

^  NoTABiAt  Dkbo^  Prt'o/o/:— Vide  J^fUicriCK.,  '       ^      '     "  ' 

Ontaiuo  JuBOJWNtr :— ri'A  PttACTWi\\  '                      , 

Opi'OSIIIOK*^  hid  EXECCTION.  '     \  ■  ■      -•*, 

^'.  "       ^:^;        ;«     VM3BL.  ■      ■'  ,        -X  _  .       ,■        .  ■       '.■      ^      ■"■■" 

"   ^^r-An.-^ontaining  erasures  and  flaarginal  references  not  approved  in  legal 
Karlner,  will  be  dismissed  on  taotidn.    (Dalton|»3.  Doran,  and  Doran 

>  opposant,  C.  of  R.) - .\ .^.... ^ 

^      "      :-Where  an,  has  been  dismissed^ whh  costs,  an^  another  opp'ositron  has 

...      '•_^'>g«»  fifed  to  the  vend.  exp„  the  optwsition  will  be  dismissed  on  motion 

unless  the  costs  on  the  diStnissal  of  ihe  first  Opposition  be  paid  within  a 

delayfixed  by  the  Court,    f  Do.)  i i.\...... 

Partnership  Assfts':  -  I'lffe  Thanspbr.        ,"  A  " •.".*....v-. 

P A VMIHT,  jy«n«nrfo/._ KirffPRACTicI;.         -  \\  '• 

Pawmbbokeb:  -A,  is  not  liable  for  articles  pledged  witkhim  which  have  been  rtolen 

.,      ":        ;-  from  bis  premiaes  without  any  negligence  ^on  his  part.    (Delaney  vs. 

Lazarus,  S.  C.).. .», \  •  -  "• 

PfcRBMPTKjN  D'iNsyANCK  :-In  cases  of,    the  action"  wiii""b^'Vclaretf",.Srw^^^^ 
.,  cost«j  unless  very  si)ccial  circumstances  b»  addufecd  to  prevent  the  coft- 

.*  demnation  in  costs.    (Sinclair  vs.  McLean  et  al.,  ^\  C  )  io7 

PoRTWORTHmtss:— Ki^Insdrance."  V'       "  "■ ""- 

Poi^f>X)F  AttJ^ney  :  -The  plaintiffs,  bciilg»'foreign  corporation,  are  non-resident, 
nolwitbst»u»ding^hat  they  ate  ficensed  to  transact  the  business  of  life 
insurance  Jij^  Fomihion  of  Canada,  and,  therefore,  as  non-resident  they 
are  bound  to  produce  a  power  of  attorney,  though^  they  transact  business 
an4  have  ai^-Tigency  in  Montreal.    (The  Globe  Mutual  Life  Ins.  Co  vs 

The.SuA  Mutual  Life  Ins.  Co.,  S*.C.);...»v ,^,, ,    33 

"    >— The  application  for,  milst  be  made, wiUiin  four  days  from  the  return       \ 
of  the  writ  of  summons.    (Melles  et  al.  vs.  Swales,  S.  C  )  .. .  271 1 

pRAf  TiCB  :^Where  a  motion  to  ame^d  the  declaration  in  the  case  is  of  ^uch  a  nature , 
_  ^3  materially  to  alter  thrf.nllegations  and  conclusions,  an  opportunity  to 
answer  the  declarij^tion  as  amended  «hould  be  afforded  to  the  defendant 
and  therefpre  akidgment  granting  such  motion,  and  pronouncing  finall '       ^ 
op  the  merits  of  the  case  at  the  s^me  time,  will  be  reversed.  VmouI 

..     appellant,  and  Williams,  respondent,  Q.  B.) hi,....  '.      ' 

;  "     -.-The  .Cc^urt  ^jf  take  noti<|^2he  removakof  the  Attorney  General^ 
.-                    Kefftna,  ^  published   in  fflt  Q*ebec   O^cial  Gazette.    (Siibms  vs.  The 
Quebec,  &p.,  R.  W.  Co.,  and  The  Hon.  A.  R.  AngersJ  Attorney  GeneriJ, 
/»rft.ffe^inaj  opposant  S.X!.) j*.. 

"  •  :—    «    Saisie-AbrAt.    '  ^^  '  *   - 

'         ."     '~^i^:^r  n  •o''""'  °^  ^"^"°°"  '"^  *^'"  "^"^  *^  »  '""^'''y  «##rticle 

ina  C.  C.  p.,  on  an  Appeal  to  the  P.  C,  aid  the  judgmelHpeBl^ 

,       -     ,  from  IB  confirmed >  the  P.  C,  but  without"  costyn  the  P.  cTtte  dei 

po^it  wir nevertheless  avail  to  liquidate  the  costa  in  the  Court  belo^,  and 

.         Cf""?*.  t^ierefore,  be  withdrawn  V  the  appellant.    (Lemoine,  appeUant. 
&  Li^naiB,  te^ondent,  Q.B.)........„ , .\ 

:-Where  persons  ure  sued  a^  partners,  and  a  cai.se  bf  aetton'ironiyeBtoiii 

>    Jished  against  0116  of  them  individually,  the  action  will  be  diBmiss^ 

'  withco^ts.    (Fletcher  vs.  Forbes  et  al.,S  0)       .  '^ 
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:KH.U8II-ABh4T^ 

C'JSTK,  SlCUHlTy  TOR.  „ 

'i(V"~^'"     PW*:"  0»  ■AxTOIl.NKy.i  '  y^ 

'    WA  pM<;^3cribipg  for  ^|||^(«°and  bearing  at  the  sKme  %ie 

'     C.  t\  P.  243,  although  the  other* 

ouri 


beld  in  bis  option  un< 
si);  ^tiiine  dttpr  iDscribed  for  Wiu^le  in  the  ordinary  way.  r^Bc 
i|',;f  Xo  ConijiBgni^|i  CbenWl  de  f'cr  de  Montr6al,  Ottavjt  k 

"j',>,1  rilon.  A.  U..  JfeTft'is,  At||rney  liiaei;a\  pr(i^egiia,'Smi!'\ 

"' "'         "^.J    •  ■ 


i'i'le  •Arfmwtr. 
"    InsoHIk.nt  AfT  or  |iT5 

"      KXBCUTION.'  ^^'^ 

"  V  ;»4Where,^fier  a  defen)^|Eint>  hwli^rn  forfijj 
I     '    vipictiun  "  4iag  been  made  bctf|i^^in  and  l 

Itptbe    effect  thut  the  i«!|wse^,«»s  sttiyed  >  rti        _., 
^^hiib  <'||ftnw'ction '' the  de<e%^ 
|#H|the:^^ij|g^of  ^e  Co\i^^)>leaded  to^  a 
broiigbt-aopther  action  fo.enfo 
acti<)^  Wi]l  not  b4  ^*  hat 
-linir^  "transaction" 

i^Pin^oneaiilt,  respondent,, Pi  0!)r«., 
Q*   ,'.  \      » 


not,  when 

flfeound 

^Mal- 


101 


or  18c9. 
at  the^'dtbtor's  domicile, i*  be 
Hiik  the  dismiggal  of,  the  Bctiofl, 
is?  Mv'ioH^~dem8)B^  of  payment  was  made  Wt;  hi*  di 

;»Piiiteett^ps.H^dontS:ieo,..^,,... t.. ';.:. 

'f  Plil^  5  t^      PiKtHPTiqj^O'lNBTANCX.         »" 

"■ExcEpti(teja/dr/(,r»ie|     •  i 

*'    Jurisdiction.     '     „   ' 

^<r     :-J|«   /\VHltW'ERBtfR/     fi  •  V      . 

;:'ii°:_"''  ^r^;;"  ..pbivi G<>t«ciL.  •*  j.   -        ",  '     *  '^  „  .,.     ,, 

:'i:,"'.  f :— in  «n  action  iu  this  |»jov^n<;e  on  an  Ontario  judgmcjiit,  it  is;  rlif  neces- 

s  >  '  sa^y  to  prove  that  tli«'PatiH>ip  Cpurt  had  jurisdiction  ((>veiE  the  cage,  and 

("tei-  V    i'tio  proof  of  Jeraonal  serrictfiiin  the  "defendant  in  this  Prorince  of  the 

■    B(linm(>ns  in  thp' origiria!l  a(^pn  ir  a  complete  fiar'to  any  tight  .ty  the 

_  .    defendant  ^o  qtifes^ion  the  ^orr^tness  of  such  jud{[pient.    (.^{c<ick  et  al. 

^      vi  Howie,  C.^|t).....^ ;;...-.....: I ...^...ki.UUj^,....:..  14» 

' . :— l^lcCf'^BOHISSORy '^OTB%  »«f*   ''  ■'     •   ■'  ^'  '"'iiiiii'  '■  '.        '  ''     < 

.     :•-  '<t>Dl6C0NTINCANCE.  ■,    r    .■■  ■.    '!;.  'il^'fev      '      3*  ■    ' 

I  :i— i'    Faits  BT  AnrioLES.  |,  ,!■   ii,  "    ^|y.,  - 

|;i ;'  'A  •  !Hi*,i8  not  necessary  that  a,fopy  '(if  the  t^claration,  lii  an  act|<ip|  qf  i^eveip"  .' 
dicatioD,vShould  be  j^erved  by  a  bailifr at  the  Prothonotary's  oi^ce :' it  beings  f/i 
sufficient  that  a  copy  be  filed  at^  the  office.      (Hearle,  appellant,  and 


■  ; 


Ahind,  re^ondent,  Q.  B.) .^„....>i 

tA°4»  EXCEBriO.VB  DiLATOIRBS.         ,     < 

; — A  party  inscribing  in  Review  is  entitled  to  a  retui'n  of  tkjS  di 
poon  as  the  judgment  has  l)eeii! 'reversed  iif  his  favor.  '( 
Brown,  S.  C.):........; ::t^:^.i.iL......':y...i:...^.... ■ 

—  Fi'cte  fixCEPTIONS  PKiLIIIIirAl)lB9.>  . 

: — A  cepy  of  a  noUdal  deed,  not  c^rtified-l^y  the  notary  whi^^ 
originar,  does  »mBj^e  proof  of  its  contents,  and  a        ^ 
will,  iberef<)rM|nftni8sed.*  «(J^icker,  appellant,  ai 
pondents,  Q.Wlfllllf......,l 

—A  certificate  of  burial,  which  do^not  purport  to 
■»"Rejfi»ter-  «f-bttrl«l»-kept-  bya^mnister  or  cl 
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law  to  keep  such  register,  does  not  make  (>rbof  of  its  cod 
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.  ■    '    -'  ^  '  /  -f.  .  ■"•' .^  ;: . '  •   . 

PSAiTici:— An  intervening  paHy  cntinot  plead  matters  of  form  .which  are  pei^ 

tonal  to  the  defendant.    (Hutchinson  et  al.  v»..lf6rd,  and  Short    int 

,^,^^  ,  >  parly,  8.  C.) , ■  _;l ;  j^^ 

A    ,  "      •-W'^e"  *''«  contract,  though  bearing  date   at  Moilti«al,  is  proved  to 

have  been  -pade  at  Sorel,  In  the  district  of  Richelieu,  the  cause  of  action 
i\\  *m  be  held  to  have  arisen  at  Sorel.    (The  National  Ins.  Co.  vs.  Cartler 

if  1-L.-       ■■^-  <^^> "'"'' "•••—• • \ -... '  330 

*,  "      :--The  right  granted  by  the  Quebec  Statute,  35  Vic.  cb.  0,  to  examine  a 
■»         ",  consort  as  a  witness;  is  conferred  upon  the  adverse  paMy  only.    (Ureau 

,%A     "  ^'*-  ^^^"^'y  "  '"■'■.«•  t!) .'. .Z...... , /330 

■1j  PRivalsGi :- Workmen  in  a  quarry  have  not  any  privilege  for  tlieU^rages  on  the  tools 

W  '-  .         used' there,  nor  on  the  stone  quarried,  much  less  sj/when  the  tools  and 

stone  belong  to  parties  Other  than  those  by  whom  the^orkmen  were 

tinployed.^  (Pri-vost  vs.  Wilson,  and  Rogers  et  al.,  opposants,  C.  of  R.)     70 

FmvvC^ijicjLr^ Leave  to  appeal  to  the,  from  a  judgment  of  the  Court  of  Queens 

Hen^h,  will  be  granted,  although  the  opposite  party  has  already  obtained 

•  V  '  leave  to  appeal  to  the  Supreme  Court  of  Canadji  from  the  same  judg- 

mep4.    (ThcUityofMontreal,  appellant,  and  Devlin,  respondent,  Q.B.).  130 
Promibhou  Y  NoTM :— Thestamps  thereon  need  not  necessarily  be  afiBxed  and  obliterated 

by  the  majcer,  and  may  be  legally  affixea  and  obliterated  by  any  other      ' 
party  on  the  day  the  note  bears  date.    (Delbar  vs.  Landa'S.  C.) 40 

"    "    •r^^'^'cie  several  persons,  trustees  to  an  insolvent  estate 'under  a  deed  of 
comio-ition,  which  gave  them  no  power  to  draw  or  accept  bills  or  make 

promissory  botes,  sighed  promissory  notes  With,  the  words  "'Trustees  to 
Estate  C.  D.-Edwards  "  after  their  signatures,  they  Were'  personally  liable. 

'  (Brown  etaL  vs.  Archibald  etal.,  S.  C.) ;..... \i^ 

"  "  —In  nn  action  on,  the  Court  may,*on  motion  of  the  plaintiff,  authorize  the 
striking  out  of  all  endorsements  subsequent  to  those  recited  in  the  declara- 
tion. ,  (Fisher  et  al.  vs.  McKnight  et  al.,  g.  C.) 140 

Prothomota  r  V  :— The,  is  not  liable  for  damages  caused  by  the  illegal  issiie  of  a  writ  of  . 
^      /       taUk  arret  before  judgment^  unless  it  be  proved  that  he  acted  in  bad 
faith,  or  Without  reasonable  or  probable  cause.    (McLennan  et  al.,  appel- 
lants, and  Hubert  et  al.,  respondents,  Q.  B.) .". 294 

Qvifiitf:  R.  W.  Act  of  1869  :-The  taxation  by  a  Judge  in,  Chambers  of  a  Bill  of  Costs,  / 
under  this  Act,  cannot  be  revised  by  anotherJudge  sitting  in  6anco.    '(Mal- 

hiot  et  al.,  petitioners,  and  Buiroughs,  respondent,  S.  0.) , igO 

QiJiBio  :— The  Statute  of,  intituled  "  An  Act  to  compel  Assurers  to  take  5nt  a  licensej" 
»,  is  uriconstit^jtjonafefrj,  (Angers,  appellant,  and  The  Queen  Insurance  Co . 

,  respondent,  P.  C.).!r..v. 307 

Quo  Warbaoto  :— The  granting  of  the  conclusions  of  a  petition  for,  is  in  the  discretion'^  ' 

of.  the  Court    (Roy  et  all  vs.  Thibault,  S.  C.) 280  " 

'  RAivmt^l^A,  of  an  incorporated  company,  cannot  be  seized  in  «kecution  of  a  judg^ 
,  \  ment,  or  sold  at  Sheriffs  sale.    (The  Coimty  of  Drummond  vs.  The  South 

K  Eastern  R.  W.  Co.,  and  The  S.  B.  ft.  W.  Co.,  opposant,  8.  0.) 25 

RioiSTKAiios  :-S«»  long  as  the  title  of  the  purchaser  is  unregistered  it  produces  no 
^  I.     .f  '         **'^*'*'  ^^  P'"*'''  f  0  that  'jad||aM^obtained  against  the  vendor  and  regis- 

J,   .'  Purcjiip.  ^(pft6*rets.&anch«^  „. ,..    75 

,,Rie8iAPKT  HopMrfrfi4iR;— A  person  occi||^ing^i^jacent  rooms,  one  as  an  oflSce  and 

/*»   ijbe  other  as  a  rtsidence,  is  VrWdent  househplder^  within  thftmeaning  of      • 
":.  ^  •%  Quebec  StatA)  at  Vic.  ch.  H,  s,  17.  (R4|«t  aK*3.  Ihiblult,  S.  C.)*  280  *' 

Rbvibw,  Depoiit,  in.— Vide  PRACTfca.  '        h    ;^  .  ,       -»     ^  ,w"<A     ■  ti  ^'?-^ 

Bamu  Ahr*t  :-Tbe  mere  isane  and  servide  of  a,  in  th^'banda  of  atlftfd'party,  fcrlSw 
^JP^  purpose  of  attaching  monies  belonging  to  a  creditor  cjl^'uch  t^ird  party,   ,;    ,. 

^       will  not  prevent  the  creditor  from  exMuting  his  judgment,  against  sb<SB  '  ,   ' , 
thifd  paity.    (Maekfcy  vs.  ituutli  et«f,itnatm  bm  61  Montreal  et  al..    —^ 

T.S.,  s. c)..  ..^.... .■:....:. ;..;;.v.w,j..:: ...... ...:...*.:..........^*i2. 

V.JtWt -"T— — ^--  ''^"^y^W     ■    'W-'    ■■■■"■  »l 

;      .    .•  ■  ..•.  ,   ■-..■■.     ■■■  -w  -^     ■'  ■  '  •  ■    ,-".  ^  ■• 

;  -i      •*  ■■"  ..\  :■■  ■     ■.'..■;  -rX  ■  ■'  ■  ':'  '•  •'■''; 

■      ,,  A'.  ■  »    -     .  ■    ■  .'  ,    •■.,  .;.- 
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INfilX  to  FRlNCIPAiL  MATJUVifi. 


M 


Suaa  Ar«BiT:-An  affidavit  ior,  cannot  b«  attacked  ty  raguo  nnU  general  rca«on», 
without  spfcMcAtiun  of  anything  1b  particular.  (Ilotte  vi.  Currje  and 

McDonald  ft  al.,  T.  8.,  and  Qonlonetal.,  iiit.partie«,8.  C.) 34 

SAt8iiGioiBii:t-A  lewrii  not  debiirred  from  seizing  by  writ  of,  In  a  direct  acUon 

againit  bis  tenant,  tbe  cffecU  found  in  the  leiued  pi^mlses,  notwithstand- 

;       »        Jnjr  fat  »"<;hcfl«t»  are  under  seijuw  under  a  writ  of  attachment  in  inaol- 

•   ,;  vency  issued  ^against  a  sub-teuani  of  the  Iciaee  to  whose  estate  Ibe  effects 

,     p     seized  belong,  and  notwithstanding  that  the  lessor  may  have  preriouBly 

/  recclred  paj  mcnt  of  |K>rtions  of  his  rent  from  such  sub-t^Hant.    (Boycr  n 

•  Mclver,  and  Craig,  i«t..p8ny,C.  of  R.) ,0*. 

Saibic  Rctrnoigation:— Kiife  Pmaotioi.  . 

SAI.ABIK8,  Hehure  ^  .— I'ide  Oovrr>(miint  EsiPtoTKig. 

8au  :-Wbere  a  parly  takes  ^elivery  of  goods  oMered  by  auotttcr  person  in  bis  name 

.  and  sbip|)ed  to  hip  addrrts,  ph  the  understanding  that  the  sellers  should 

.  draw  on  sucb  party'  for  the  amount  of  the  invoice,  he  cannot  retain  tbe 

.  ■/     -  ■"        «"»«'«»«•«»  refuse  to  acci^pttiie  draft  alJ  pay  the  amount  thereof.    (Pouliu-  

TT   '   »      et  al.,  appellants,  «tid  Williams  et  ^.,  i«tpon.dents,  Q.B.) is 

"    :— la  tbe  ca  Je  of  a,  of  a  moveable  to  two  diffiireht  persons,  tbe  purchaser  who  has 

obtained  actual  possession  and  i«  iu  good  faith  shall  be  preferred,  as  r».     " 
■    ^     Bpecta  tbe  ownership  of  tbe  moveable,  attbougb  bis  title  be  posterior  to 
that  of  tbe  purchaser.    (Stanifortb  va.  McNeely  and  McNeely,  int.  party, 

V       C.ofR.) „..,,..;;. •;[ ^, ;    ^ ^ 

"    l—Fi'rfe  Rg«isT8ATi<yi.  jf 

"    :-   "    Vbndob. 

:-The  pos8e88ion<lf»n  assignee  undrr  a  writ  of  attachment  under  the  Insolvent 
Act  of  18J6,  oT  Moveables  found  by  bim  in  the  possession  of  the  iSsolvent, 
but  wbidi  bad  been  previously  sold  without  actual  tradition  to  the  pur- 
chaser, renders  the  title  of  the  assignee  to  suchprnoveables  supejior' to 
•  that  of  such  purcbaset.    (Dupuy^  appelWiit,  and  Cu«Unj|  et  al.,  r^spon-   / 

.    •  dents,  Q.  B.)... 1 ...;v^ l' ....  (iu 

"    :-In  the  above  case  the  s^e  invoked  by  the  purchaser  was  sl!nufated,.and  was 
in  reality  a  pledgii^g.of  tbe  m^oveables  claimed  to  have  been  sold  rather 
Ihan  a  veritableVsulo  of  them,  ani  was,  moreover,  fraudulent,  and 

operative  as  agaiiist  the  creditors  of  the  insolvent.    (Do.);i. 201 

«    :-  Notwithstanding  a  clause  in  a  deed  of  sale  of  land,  that  the  purchaser  might        ' 

at  any  time  ke^p  the  whole  or  any  part  of  the  j^urcbase  money  in i^Jjmds 
»             until  the  vendor  should  fui^ish  him  with  a  Registrar's  certificat^rsKowlng;  r 
tbe  property  to  be  free  and  clear  of  all,  mortgajjcs  and  incumbrance 
whatsoever,  ^be  purchaser,  in  an  action  for  the  recovery  «lf  a  portion  of      '-^ 
.            ♦!»?  P>""cba8etaonry,  will  be  condemned  to  pay,  in  the  absence  tjfsucha        ■ 
osrtificttt*;,  wljeii^it  ia  Aown  that  be  has  in  bis  bands  a  sufficient  balance 
ot  the  purchase  money  to  ©eet  any  possible  distur&ncc  or  trouble  in  the 
P'*^^*"*'' "f 'be  land  sold.    McDoneU,  appellant,  and  Guuhdry,  respon- 
dent, Q.  B.) ....../?.  '  -7,     /•      1 

.  Sh1Iwobthi»i38  :—  Vide  Ipsdbascb.    ' 
I  SBioNioiiiAL  DufBi— Vide  Ubown. 
Sharbholobr  ;—  Vide  Calls. 

•SHBRirFS  Sa(4  :— An  agreement  between  two  persons  tha^  one  of  them  shall  btd  i  pro 
pejty  to  ^  certain  figure  and  tl^^n  re-selfit' t»  the  other  is  quite  iLal. 

"        (Grenier  vs.  Leroux,  C.  ofR^.i »       V     •"  88 

"    "    :— Ki(fcMoMTB«At.  ■"'"■■*« ■*■■■' »-V-    »» 

-The  nullity  of  Immoveable  property  o|  a,  can  be  invoked  by  ajiypps  > 
theitary  creditor  by  petiliion,  without  a,»rit  of  summons,  dul/  serv^  pw'^ 
all  tbe  parties  interested,  and  such- nullity  may  also  be  iftvoked  by  meftDs 
-^n  opposition  61ed  after  the  sale  and  aerved  m  aO  the  inteiwted 
•  .^and  containing  all  the  .essential  allegations  of  a  peUtion<i^nia(ttrf 
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-       *S^  Ite  yj  '  U  ,■■'*'  Ami 

'  ,.    *  -^         '■•'  ••    »  o-  «  ,  _  „  _^ 

8l«iNinCATI0N:  — Kl>/«  TRAMIirCR.  '  "     '         -  '*'•. 

STAm-il-Flrf^PBOMigBORT  I»Ofk       '   "      .  -  "         .  . 

SemiTCTioj.  :-Und  purchased  bir"  ij.. W-^  /,  ,„X./^«/H,/i  wiU,  mbnJ, .'  ari.ing  o«t  ' 

.,  ♦"'"'•*''«  P''"--" 'n  ■"-'••KcUroniw  conllitiitrd  rent,  io  much  lo  llmu       '  '      • 

thfl  ap,,eU,  to  the  •i.bsjllur&n  hare  Ta  rjght  to  the  Und  or  its  value.-and  .         ' 

not  merely  to  the  ralueftf  the  conititutedrtnt.    (Guy  et  »I ,  .ppeU.nU,  '^ 

and  Ouy,  re«pond<init,  Q.  B.).„ ^   ^  "^"^         '  # 

S.;fbbi.b  Oodrt  :-Tho  penitty  in  a  jMcurHy  Iwnd.  on  appeal  to  thC'supreme  Courts  '  " 

whlrh  fitiDulateg  that  l|ie  penalty  ihoi.ld  become  du«  and  payi^le  in  caw 
the  appellant  failef^to  iir<^«ute  his  appeal  and  the  "judifment:  apiKjaled 

from  be  nfflrin.di  <;»ii»not be  recovered,  whVn  the  apHIttiit,  after  iWnit 
security,  discontinues  hie  appeal..  (The  HoiUh  Eastern  It    W   Co    ». 

Ranibkin  el  hi.,  S.  C.) i "  -    ■       •  '•• 

Thaditioii':— IV(/«Sai,ii.  ^   j      ^  v-— •••; .............^.. 2.4 

T^H4Wfil;t^,A,  by  dcerf 'of  disaelutlon  of  copartnephip  of  th<!  partnor^hli.  estate  and  -  ' 

>     .         «»>»8  to  two  ofti.e  former  opprtners,  who  continue  the  business,  does      '       '  ' 

,1  not  require  to  be  SiKniQed  before  action  brought 'against  thinf  parlies,"  ^  *     ' 

^^       .    'n<l''»''e'«t«  tlie  former  copartiifrship.    (Tat*  Ts.  Torrance  etal,.S  0  )       48 
:-lnder  the   clause  of  ^ar<.n<ir /ournfr   et  /aire  vnhir,  in  "a    deed    of     • 

.-    transfer  of  a  debt,  «.f   assignee  cannot  BMfr  the  alsignnr/.without  pre- 

viously  discu88inKthe>btorandegUbli.-.hing  his  insolvency.  (Homier  Ts.  *' 

^_ — — ^..Jirosseauetal.,  Q.  B.^....."?...;.-. ^    v    v  ». 

VMSKL;^:Arr<^tered«ndrrch.41oftheCWs;«;;^^^^^^  '  "^ 

«ie  form  usual  under  that  statute  notwithstundiug  the  repenl  of  the  stHiute 
by  theDoni.  ActST  and  38  VJc.  ch.  128,  s.  3.    (Dhoust  vs.  McDonald 

and  Norris,  opposatrt.,  0.  of  R.)..: „ ,__  i  '   TO     ./^ 

:-It  was  not  .^cessury  to  the  validity  of  a  mortgage  «n  such'^e'ssel! '.'liat'  -Wl 

she  should  first  bpre-rep3Mfredundcr.tlH.^mp.M^m.,is Shipping  Art  T 

of18,.4,  .indiiieforml.  ofeHidActadhendto.  (DoT).:      '  %»  '   ,,^|^, 

^     "        :-Thc  form  .of  bill  of  sahg  by  way  of  mortgage.  w«8  in  the  case'of  sl^cli  WKf 

vessel  sufflcienlly  near  the  Jbrm  I:  ot  iho  ilercliunts  Sl.ipi.ing  Act*t!)  be  •'''^> 

v«lid  thereunder  (Do.) .'.i; ...  '      "Va      '     ' 

,,     \    "       :-TI'epriviiege.BCcorded  by  Art.  2.W3  oftheC.  (Xto  il,7w^^^^^^^ 

master  and  crew  of  ships  for  the  last,  voyatte  does  not  appl,<r,  to'^^ 
^.,          balance  ofwagesofa  season's  contii  nous  navigation  on  the  St  Lawrence  *"     ' 

•     andlaketfibtripsofa  few  days'- duration,  even  when  tha  master  and 
'   I     .      \,     crew  3,gn  articles  for  the  Season,  and  nr*  paid  by  the  monll  and  not  by 
r  '     lbc»rn>-    (Do.) ;.:- '         ist 

^      i    «       :-Amj'rtS^'g«of«  vessel  has  no  right  to  o|po.e  and  cannot  prevent  the'sale 
.   V     ^     "Odersexc^ijtionijy^i  judgment- creditor,  but  such  sale  will  not  purn-o  hia 
■  ;^.-V        .  mortgngc,-^i!d  ;will  only  convey  to  the  purchaser  the  rights  of  th^udjf.       '  ' 

^.  ■'.     "*"  «»«»',t«t  in  the<^t*sel,  ^i  the  mcrtgaRce  will  ,*tain  his  rights  under        -^Wlt«^' 
^>.           ,1.18  mortgage  against  the  vessel  in  the  hands  of  the  purciiager   (Do  \  7^>^VSiS^' 

ir«»EnSAL  I.KflATKK8  i-'The,  u«dfer  a  will,  who  have  not  renounced,  art,  bound  to^r  **"  ' 

.                   the  debts  of  Jthfe  testator,  notwithstanding  he  may  have  appointed  execu-  • 

,                  lor8^,whom  he  vested  with  all  liis  cSlate.    (Ueaudry  et  al.  vs.  Rolland  \ 

et  al.,  S.  0.)... ...'.., 

V»Mij(Si.  :-A,  wjio-grants  to  the  purchaser  of  goods  from  him  a'recei'pt.to'the  "effect    '^  , 

.     .-^    V**T*'''  ''°'"*' '*•'''  8»!'<'s«''  ston^,  and  that  the  goods  are  deliverabte  * 

-       (M     "  °''.J'""Jte/""«''''J"  «f  the  receipt  duly  endor3ed,  cannot -refugg  to 
T,  :     •_;    .a^f'!^"  ^lP<l8  to  a  third  party,  holdepbf  the  receipts  duly  en^^  .-     .:  -      ^— 

''»'*^>2!MJR  ¥«  i^n^M  made  advances  to  the  purchaser  on  the  faith  of 
.     ,.  8uchT5|^fi,,oD  th?  ground  that  the  price  of  the  goods  was  still  unpaid  •        ' 

3jto      •    -         (KObertson  et  al.,  «ppellants,  and  L^oie,  respondent.  Q.  B  )     ,  i«o' 

a ': 1 : li : '. . : ■. ^ iL_ 

— ■- -: -'  ■  .■.  ■..  :■   >    •  ate ■ « 
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AVARr.H»i«K  lUcAi't:— A,  g:v«n  by  a  wkrtliouMman  wb«n  tl)«  gcioiii  in  qiMttion  ara 
not  in  l)U  |K^«>Mion,  i«  auli  and  »oiil.    (WIHkmion,  attpelUnt,  waA 

KhiDil,  rMiHtiiiirDt,  Q.  li.)..., »        .,,..,.  \an 

"      "     \-Vi,U  S %*vn         •■'--—'        -  ■  '^    *« 

"     ;•    ;-A,  Rrnntet 


Com|ii 
a|>pcll| 


1^  I.KOATBU. 


1/  l.jr  the  FM*rtltDt  Mill  Secretary  of  a 
I5n«i«  #«  iirnreliouseracB,  ii  iDralid.    (Ilewie, 
FpondcDl,  Q.  B.) , 233 


WrtMKMJSS  :~r*dii|S!Kvii,K(;K. 

Wait  01?  Enflo«!~()o  a,  thd  Court  canool  look  Iteyond  the  record  for  what  took  pl«o» 

'  '  \^  '''•  *'^*'>  ""'l  ■ffidatitrt  purpoRinjf  to  contrudict  the  record  ara  load' 

m>s«il)Ie,  and  the  notp^  inken  *"^  i''i1iiiMhrrttr''""rr  •»  the  trial  do  not 

*#  form  part  of  the  record.    (^fiP*WI'TOtiffjrtWfru.^^  licgSn^- 
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